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AND 


IN  HILARY  TERM, 
Df  THB  TENTH  AND  ELEVENTH  YEARS  OF  THE  REIGN  OF  GEO.  IV. 


MEMORANDUM. 

In  the  course  of  the  last  Tacation,  the  Honourable  Mr.  ]g35. 
Justice  Burrough  resigned  his  office  of  one  of  the  Justices 
of  this  Court.  He  was  succeeded  by  Mr.  Serjeant  Bo- 
MOMquet,  who  took  his  seat  on  the  Bench  on  the  3rd  of  Fe- 
bruary. He  afterwards  received  the  honour  of  Knight* 
hood. 


FbaRN  r.  Lewis.  Saturday, 

Jan.  23ra. 

JLHIS  was  an  action  of  assumpsit  on  a  bill  of  exchange  in  jj immpiCi  by 
for  800t,  dated  in  March,  1819,  brought  by  the  plaintiff,  ^^^^  ^ 

ceptor  of  a  bill 
of  ozdnmge,  Uie  defendant  pleaded  the  statnte  of  Umitatioiii ;  and  two  letters  written  by  him  to  the 
plaintiff's  agent  were  ^ven  in  evidence,  to  take  the  case  out  of  the  statute.  In  the  first  letter,  the 
defendant  said,  that  he  should  be  much  obliged  to  the  phuntiff  to  withdraw  his  outlawry;  that,  as 
soon  as  the  defendant's  situation  would  allow,  the  plaintiff's  claim,  with  others,  should  receive  that 
.attention,  that,  as  an  honourable  man,  the  defendant  considered  Uiem  to  deserve ;  that  it  was  his 
intention  to  pay  them,  but  he  must  be  allowed  time  to  arrange  his  affairs;  and  if  he  were  proceed- 
ed against,  every  exertion  of  his  would  be  rendered  abortive.  In  the  second  letter,  the  defendant 
ssid,  that  he  was  willing  to  do  every  thing  to  satisfy  the  plaintiff,  and  all  his  creditors;  but  that,  if 
he  was  impriaonedt  they  would  not  get  any  thing: — Held,  that  these  letters  did  not  contain  an  ab- 
aotete  and  unqualified  acknowledgment,  from  which  the  Court  could  infer  a  promise  to  pay,  but 
merely  a  conditional  offer  by  the  defendant,  to  give  up  his  income  to  his  creditors,  provided  he 
were  allowed  time  to  arrange  his  affiiirs;  and  the  plaintiff,  having  offered  no  evidence  of  the  out- 
lawry, was  nonsuited;  as,  without  proof  of  the  outlawry,  there  was  no  evidence  to  connect  the  ac- 
knowledgment in  the  letters  with  the  phdatfiTs  dbami-^Htld^  that  such  nonsuit  was  proper;  and 
the  Court  refused  to  grant  a  new  trial. 

yoL.  IV.  B 


2  CASES  IN  HILARY  TEKM, 

1830.        as  drawer,  against  the  defendant,  as  acceptor.    Pleas,  the 
general  issue,  and  the  statute  of  limitations. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  Guild-- 
hall,  at  the  sittings  after  the  last  term,  in  order  to  take  the 
case  out  of  the  operation  of  the  statute,  the  plaintiff  pro- 
duced two  letters,  written  by  the  defendant  to  his  (the 
plaintiff's)  agent.  The  first  was  dated  on  the  22nd  of 
April,  1828,  and  was  as  follows: — 

"  My  dear  Sir, — I  am  this  day  favoured  with  your's, 
and  feel  obliged  by  the  offer  of  assistance  to  settle  with 
Mr.  Fearn;  and,  in  the  present  stage  of  my  affairs,  I  can 
only  say,  I  shall  feel  much  indebted  to  Mr.  Feam  to  mth- 
draw  his  outlawry;  and  as  soon  as  common  decency  and 
my  situation  will  allow,  Mr.  Fearris  claim,  with  others, 
shall  receive  that  attention,  that,  as  an  honourable  man, 
I  consider  them  to  deserve ;  and  it  has  been  and  is  my  in* 
tention  to  pay  them.  I  cannot  conclude  without  saying, 
I  must  be  allowed  time  to  arrange  my  affairs.  If  I  am 
proceeded  against,  every  exertion  of  mine  will  be  rendered 
abortive,  and  the  Bench,  or  France,  must  be  my  destina* 
tion;  and  any  one  who  reads  my  father's  will,  will  soon 
see  how  I  am  situated.     Your's,  &c. 

W.  Lewis:' 

The  second  letter  was  dated  on  the  ISth  of  Jtdgy  1838, 
and  was  in  the  following  terms : — 

'*  Dear  Manning, — I  beg  leave  to  apologize  for  any  ne- 
glect in  regard  to  answering  your  kind  letter,  and,  I  assure 
yon,  Mr.  Matthews  was  desired  to  call  on  you  when  in 
town,  and  to  arrange  with  Mr.  Feam;  however,  as  it 
now  appears  he  has  not  done  so,  allow  me  to  say,  I  am 
ready  and  willing  to  do  any  thing  and  every  thing  to  sa- 
tisfy Mr.  Feam  and  all  my  creditors ;  and  my  only  regret 
is,  that,  by  the  way  my  father  has  left  me,  I  am  totally 
unable  to  do  more  than  give  up,  which  I  do  by  deed,  al- 
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most  the  whole  of  my  income  to  my  creditors,  and  no  man  1830. 
can  do  more;  and  if  I  am  put  into  prison,  not  one  penny 
win  my  creditors  ever  receive.  For  the  truth  of  this,  I 
refer  you  now  to  my  father's  wiU,  and  declare  to  you  I 
am  not  worth  one  pound ;  this  place  is  mine  to  live  in, 
but  every  thing  is  left  as  heir-looms,  and  cannot  be  touched 
by  any  process;  and  if  my  person  is  laid  hold  of,  I  never 
mean  to  put  in  bail,  but  surrender.  Let  me  hear  from 
yoa;  and  I  am  your's,  &c. 

W.  Lewis." 

The  Lord  Chief  Justice  was  of  opinion,  that,  as  the 
first  letter  referred  to  a  particular  claim  by  the  plaintiff  on 
the  defendant,  in  respect  of  which  the  latter  had  been  out- 
lawed, it  was  incumbent  on  the  former  to  shew  the  fact  of 
tHe  outlawry,  particularly,  as  it  did  not  appear  upon  the 
&oe  of  the  record:  and  that  it  was  also  necessary  for  the 
plaintiff  to  shew  that  the  acknowledgment  contained  in 
the  defendant's  letters  applied  to  the  claim  on  the  bill  up- 
on which  this  action  was  brought  His  Lordship  therefore 
directed  a  nonsuit  to  be  entered,  reserving  leave  to  the 
plaintiff  to  move  to  set  it  aside,  and  that  a  verdict  might 
be  entered  for  him,  in  case  the  C!ourt  should  be  of  opinion 
that  he  was  entitled  to  recover  (a). 

Blr.  Serjeant  Taddy  now  applied  for  a  rule  nui  accord- 
ingly. As  die  defendant,  in  his  letters,  acknowledged  that 
something  was  due  to  the  plaintiff,  and  that  his  claim 
should  receive  attention,  it  was  for  the  defendant  to  shew 
that  there  were  other  claims  to  which  the  acknowledgment 
might  apply.  Although  no  particular  debt  is  referred  to, 
tlie  word  claim  is  referrible  to  any  demand  the  plaintiff 
might  think  fit  to  set  up;  and,  in  the  second  letter,  he  is 
described  aa  being  a  creditor  of  the  defendant,  who  was 

(a)  See  3  Garr.  &  Payne's  Ni.  Pri.  Cases,  173. 

b2 


CASES  IN  HILARY  TERM, 

1830^  ready  to  give  up  nearly  the  whole  of  his  income.  The  plain- 
tiff, therefore,  was  not  bound  to  prove  a  negative,  or  shew 
that  there  were  no  other  claims  to  which  the  defendants 
admission  might  apply;  and  whether  a  sufficient  acknow- 
ledgment appeared  on  the  face  of  the  letters,  to  connect  it 
with  the  bill  in  question,  was  matter  of  consideration  for 
the  Jury,  and  should  have  been  left  to  them  accordingly. 
In  Frost  v.  Bengough{a),  to  an  action  on  a  promissory 
note,  the  defendant  pleaded  the  statute  of  limitations,  and 
the  plaintiff  gave  in  evidence  a  letter  written  by  the  de- 
fendant, stating,  that  business  called  him  to  Liverpool;  but, 
should  he  be  fortunate  in  his  adventures,  the  plaintiff 
might  depend  on  seeing  him  at  BrUtoU  (the  place  of  the 
plaintiff's  residence),  otherwise,  that  he  must  arrange 
matters  with  him  as  circumstances  would  permit;  and  it 
was  not  shewn  that  the  letter  referred  to  any  other  trans- 
action between  the  parties  than  the  note  in  question;  it  was 
held,  that  it  was  properly  left  to  the  Jury  to  determine  whe- 
ther the  letter  related  to  the  note,  so  as  to  amount  to  a  suf- 
ficient acknowledgment,  to  take  the  case  out  of  the  statute: 
and  Mr.  Justice  Park  there  said  (6), — **  It  is  perfectly  clear, 
that,  in  general,  the  plaintiff  is  bound  to  make  out  s,primd 
facie  case,  and  adduce  evidence  of  an  acknowledgment  by 
the  defendant,  to  take  a  case  out  of  the  statute.  Here,  he 
produced  a  promissory  note,  which  was  proved  to  be  in  the 
hand-writing  of  the  defendant,  as  well  as  a  letter  written 
by  him,  which,  although  couched  in  ambiguous  terms,  was 
sufficient  to  shift  the  onus  on  the  defendant,  and  make  it 
incumbent  on  him  to  shew  that  it  related  to  other  matters 
than  the  note  in  question ;  particularly,  when  it  is  con- 
sidered, that  the  defendant,  by  pleading  the  statute,  has 
virtually  admitted  tha,t  a  debt  was  originally  due:" — and 
Mr.  Justice  Burrough  said  (c),  *^  Whenever  the  statute  of 
limitations  is  pleaded  as  a  defence  to  the  action,  the  party 


(a)  8  B.  Moore,  180;  S.  C.  1         (6)  8  B.  Moore,  185. 
Biog.  266.  (c)  8  B.  Moore,  187* 
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pleading  it  virtually  admits  that  a  debt  was  originally  due ;  1890. 
and  here,  the  defendant's  letter  can  relate  to  nothing,  un- 
less it  be  taken  to  refer  to  a  pre-existing  demand."  That  is 
precisely  in  point ;  and  the  same  doctrine  was  laid  down  by 
Lord  KengoHf  in  BailUe  v.  Lord  Inchinquin  (a),  where  his 
Lordship  ruled,  that  where  a  debt  is  established  against  a 
defendant  who  relied  on  the  statute  of  limitations,  if  the 
plaintiff  give  any  general  evidence  of  acknowledgment,  it 
most  be  tak^i  to  apply  to  the  debt  in  question,  and  that  it 
lies  on  the  defendant  to  explain  the  promise  so  made,  and 
shew  that  it  applied  to  some  other  demand.  So  here,  the 
plaintiff  was  only  bound  to  shew  that  he  had  a  claim  or  de- 
mand on  the  defendant;  which  he  did  by  proving  the  ac« 
ceptance  of  the  bill  by  the  latter;  and  it  was  incumbent 
on  him  to  shew  that  the  plaintiff's  claim  did  not  refer  to 
that  bill 

[Mr.  Justice  Gaselee. — It  has  been  lately  decided* 
both  in  this  Court  and  in  the  King^s  Bench,  that,  in  order 
to  take  a  case  out  of  the  operation  of  the  statute,  there 
must  be  proof  of  a  paomise  by  the  defendant  to  pay,  as 
well  as  an  acknowledgment  of  the  debt;  and  here  the  let- 
ters do  not  contain  an  express  or  absolute  promise  to  pay, 
for  the  defendant  only  stated,  that  the  plaintiff *s  claims 
should  receive  attention  as  soon  as  the  situation  in  which 
the  defendant  was  placed  would  allow;  and  he  only  of- 
fered to  compromise  with  his  creditors  as  far  as  the 
estate  left  him  by  his  father  would  enable  him  to  do. 
That,  therefore,  not  only  negatives  a  promise  of  immediate 
payment,  but,  so  far  from  it,  shews  that  the  defendant  was 
not  then  in  a  situation  to  pay.] 

In  Tanner  v.  Smart,  Lord  Tenierden  drew  the  true 
distinction,  and  said  {b),  "  Upon  a  general  acknowledg- 
ment, where  nothing  is  said  to  prevent  it,  a  general  pro- 
mise to  pay  may  and  ought  to  be  implied;  but  where 
the  party  guards  his  acknowledgment,  and  accompanies 

(«}  1  Esp.  Rep. 436.  (b)  6  Barn.  &  Cress.  609. 
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1830.        it  with  an  express  declaration  to  prevent  any  such  im- 
^^"^      plication,  why  shall  not  the  rule  expressum  /acii  cessare 
V-  ictcilum  apply?**    And,  in  the  late  case  of  A*Cowi  ▼. 

Cross  {a)f  where  the  defendant  distinctly  and  expressly 
declared  that  he  would  not  pay,  it  was  held,  that  a  pro- 
mise could  not  be  raised  by  implication  that  he  would. 
In  Scales  y.  Jacob(b)f  and  Ayton  yf.  Bowles  (c),  the  pro- 
mises by  the  defendants  were  merely  conditional,  nix.  to 
pay  when  of  ability.  Here,  however,  there  is  no  qualified 
promise  or  acknowledgment;  and  both  letters  must  be 
taken  together,  by  which  the  defendant  acknowledged 
that  the  piaintifFhad  a  claim  on  him,  and  that  he  was  will- 
ing to  do  every  thing  to  satisfy  him  and  all  his  (the  de- 
fendant's) creditors. 

With  respect  to  the  objection  as  to  the  outlawry,  it  is 
only  necessary  to  state  it  on  the  record,  where  one  of  se- 
veral defendants  has  been  outlawed;  neither  was  it  neces- 
sary for  the  plaintiff  to  produce  the  proceedings,  or  put 
in  the  record  of  outlawry;  and  although  there  might  have 
been  a  previous  intention  on  his  part  to  outlaw  the  de- 
fendant, it  might  have  been  afterwards  abandoned ;  and  it 
does  not  appear  that  he  was  outlawed  in  this  suit. 

Lord  Chief  Justice  Tindal. — Upon  again  looking  at 
the  defendant's  letters,  which  were  produced  by  the  plain- 
tiff, as  evidence  of  an  acknowledgment  of  the  existence  of 
the  debt  for  which  this  action  is  brought,  and  a  promise 
by  the  defendant  to  pay  it,  I  still  retain  the  same  opinion  I 
expressed  at  the  trial.  It  was  not  for  the  Jury  to  decide 
upon  the  legal  effect  to  be  given  to  the  letters,  or  whether 
they  amounted  to  a  sufficient  acknowledgment  of  a  debt, 
from  which  a  promise  to  pay  might  be  inferred,  bo  as  to 
take  the  case  out  of  the  operation  of  the  statute.  From 
several  recent  cases,  it  is  now  necessary  for  the  plaintiff  to 

(a)  1 1  B.  Moore,  198;  S.  C.  3      Bing.  638. 

Biu^.  329.  (c)  12  B.  Moore,  305;   S.  C. 

(b)  11  B.  Moore,  553;  5.  C.  3     4  Bing.  105. 
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]vove  either  an  aolual  promise  or  an  absolute  and  unquali-        1830. 
fied  acknowledgment,  from  which  a  promise  to  pay  the 
debt,  as  stated  in  the  declaration,  may  be  inferred;  and 
since  the  statute  9  Geo.  4f,  c.  14,  Such  acknowledgment  or 
promise  must  be  in  writing.     The  question,  then,  is, 
whether  theae  letters  contain  a  distinct  and  unqualified 
acknowledgment  of  an  existing  debt  due  to  a  creditor, 
which,  in  legal  operation,  takes  the  case  out  of  the  pro- 
visions of  the  statute*    The  letters  are  not  addressed  to 
the  plaintifiFy  but  to  a  third  party;  however,  it  is  not  now 
necessary  to  consider  that  point.    The  first  letter  points 
to  a  particular  claim  or  debt,  upon  which  the  defend- 
ant Had  been  outlawed  by  the  plaintifi^;  and  although  it  is 
true  that  the  fact  of  the  outlawry  need  not  have  been  stat« 
ed  on  the  record,  still,  as  it  referred  expressly  to  the  plain- 
tiff's clum,  I  thought,  that,  unless  he  produced  the  proceed- 
ings in  the  outlawry,  the  acknowledgment  in  the  letters 
might  or  might  not  apply  to  such  claim;  and,  on  that 
ground,  I  directed  a  nonsuit.     But  an  additional  objection 
to  the  plaintiff's  right  to  recover  has  been  raised  by  my 
brother  Gwelee^  in  the  course  of  the  argument;  and  the 
Court  will  not  send  the  case  down  to  another  trial,  if  it 
appear  that  the  plaintiff  cannot  recover,  in  point  of  law, 
although  he  was  nonsuited  on  another  ground.    Now,  I 
am  of  opinion,  that  neither  of  the  letters  import  such  a  di- 
rect or  unqualified  acknowledgment  of  a  debt,  as  would 
authorize  the  Court  to  infer  a  promise  to  pay.     The  pro- 
mise is  a  mere  conditional  promise ;  for,  in  the  first  letter,  the 
defendant  merely  says,  that  as  soon  as  his  situation  will  al- 
low, the  plaintiff's  claim,  with  others,  shall  receive  that 
attention,  which,  as  an  honourable  man,  the  defendant  con- 
sidered them  to  deserve ;  that  he  must  be  allowed  time  to 
arrange  his  affairs;. and  that,  if  he  were  proceeded  against, 
every  exertion  of  hi$  would  be  rendered  abortive;  and  he 
refers  to  his  father's  will,  to  shew  how  he  was  then  situated ; 
and,  in  the  second  letter,  be  regrets,  that,  by  the  way  in 
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\930.  which  his  father  had  left  him,  he  was  unable  to  do  more 
than  give  up  nearly  the  whole  of  his  income  to  his  credit- 
ors; and  he  further  said,  they  would  never  receive  one. 
penny  if  he  was  put  into  prison.  Both  letters,  therefore, 
only  import  an  offer  on  the  part  of  the  defendant  to  give 
up  his  income  to  his  creditors,  provided  he  were  allowed 
time  to  arrange  his  affairs. 

Mr.  Justice  Park. — I  am  of  the  same  opinion,  and  think 
the  nonsuit  was  right.  Besides,  this  case  appears  to  me  to 
fall  within  the  principle  established  in  Tanner  v.  Smart. 
The  defendant's  letters  do  not,  upon  the  face  of  them, 
purport  to  apply  to  the  plaintiff's  claim  or  demand  on  the 
bill  upon  which  the  action  is  brought;  at  most,  they  only 
contain  a  conditional  promise  to  pay,  and,  by  the  late 
statute,  an  acknowledgment  or  promise  must  be  express 
and  direct  in  itself,  in  order  to  be  received  as  evidence  of 
a  new  or  continuing  contract,  to  take  a  case  out  of  the 
operation  of  the  statute. 

Mr.  Justice  Gaselee. — Admitting  the  rule  to  be,  that  a 
promise  to  pay  may  be  impUed  from  a  general  and  unqua- 
lified acknowledgment  of  a  debt,  yet  the  question  here  is, 
whether  the  defendant's  letters  contain  a  direct  acknow<- 
ledgment  or  promise  to  pay  a  pre-existing  debt  or  claim 
made  by  the  plaintiff,  as  a  creditor.  The  maxim,  easpres- 
sumfacit  cessare  taciturn^  appears  to  me  to  apply.  Both 
the  letters  are  written  in  guarded  terms;  for  the  defendant 
expressly  says,  that  if  his  creditors  proceed  against  hun,  he 
must  go  to  prison ;  and  that,  if  he  were  put  there,  they  would 
never  receive  one  penny ;  and  that  he  was  unable,  from  what 
his  father  had  left  him,  to  do  more  than  give  up  nearly  the 
whole  of  his  income  to  his  creditors.  This  was  not  an 
unqualified  acknowledgment  of  a  promise  to  pay  a  pre-ex- 
isting debt.  I  concur  with  my  Lord  Chief  Justice,  that 
although  the  plaintiff  was  nonsuited  on  another  ground,  it 
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would  be  idle  to  grant  a  new  trial,  if  we  see,  from  the  let-        1830. 
ten  containing  the  acknowledgment,  that  he  would  not  be 
entitled  to  recover  at  law. 

Rule  refused. 


Hack,  Plaintiff;  McGregor  and  others,  Deforciants.         Jm^^tMi. 

JSY  a  rule  of  this  Court  (a)  it  was  ordered,  that  no  fine  By  rule  of 
should  be  suffered  to  pass,  unless  the  caption  of  such  fine  39"^.  3*^1^1 
be  before  one  of  the  Justices  or  Barons  of  his  Majesty's  captioiw  of  flii«i 
Courts  of  record  in  Westminster  HaU^  or  one  of  the  Ser-  must  be  uken 
jeants-at-law ;  unless  an  affidavit  be  made  and  filed,  stating,  ^id  cieriu  to  the 
that  the  Commissioners  taking  the  same  are,  to  the  best  '^^^^^ 
of  the  deponent's  information  and  belief,  either  barristers  pertywtaof 

«A  f  1-  1*  •  .J*  it  fiiiall  value,  and 

office  years  standmg,  or  sohcitors  or  attomies  of  some  of  the  defordanti, 
the  Courts  in  Westminster  HaU,  the  Judges  of  the  Courts  ^^^^* 
of  Session  and  Exchequer ,  or  advocates  and  clerks  to  the  di«««n«  frwn  , 

E^^hwrgk,  and 

Signet  of  five  years'  standing,  in  Scotland.  the  dedbmau  wn 

directed  to  four 
CommiMbneriy 

Mr.  Serjeant  Bompas  moved,  that  this  fine  might  pass,  ^'  **^^J^ 
on  an  affidavit,  which  stated,  that  the  deforciants,  ten  in  trate  and  a  no- 
number,  lived  at  Inverness^  which  was  one  hundred  and  court  permitted 
fifty  miles  distant  from  Edinburgh,  where  all  advocates  ^^  *"*  *°  ^^ 
and  clerks  to  the  signet  resided,  and  that  the  property  in- 
tended  to  pass  was  only  of  the  value  of  56/. 

The  dedimus  was  directed  to  four  Commissioners ;  and 
it  being  sworn  that  the  acknowledgments  were  taken  be- 
fore three  of  them,  two  of  whom  were  agents  or  attomies 
in  the  Sheriff's  Court,  and  the  third  a  Magistrate  and 
notary  public,  the  Court  thought,  that,  under  these  cir- 
cumstances, the  fine  might  pass. 

Fiat{b). 

(a)  M.  T.  39  Qeo.  3, 1  Bos.  &  Pul.  362. 
(6)  See  Setcn,  plaintiff;  Sindair  and  othen,defordant8,2  SirW.  Bl.  880. 
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Monday^  WaLMESLEY  V.  DlBDlN. 

Jan*  25M* 

An  affidaWt  to    T^HE  defendant  was  arrested  and  held  to  bail,  on  the 

■tadng  thlVthe    following  affidavit  of  debt  :— 

defendant  wis         a  Q  j^    ^^  g^n    maketh  oath  and  swth,  that  Thomas 

indebted  to  the  '  ' 

piainUff  in  a  Froggoti  Dtbdin,  (the  defendant),  is  justly  and  truly  in- 
upon  the  ba-  debted  to  Bichavd  Wdbnesley^  (the  plaintiff),  in  the  sum 
exchange  draw^n  ©f  36i  and  Upwards,  upon  the  balance  of  a  bill  of  ex- 
by  the  plaintiff    chauffe  drawu  by  the  said  Richard  Walmesley  upon,  and 

upon,  and  ac-  ^  i.-ifrif  *t  *^.*..  ii 

cepted  by  the  accepted  by  the  said  Thomas  Froggatt  Dwatn,  and  due 
due  at  a"day"      ^^  &  ^^y  ^^^  P^^^*  ^^^  wbich  Still  remained  unpaid." 

past,  u  sufficient 
In  an  affida- 
vit of  debt,  the        Mr.  Seijeaut  Merewether  moved  that  the  baU  bond  given 

described  as       by  the  defendant  might  be  delivered  up  to  be  cancelled, 

^rSidS^'     upon  his  entering  a  common  appearance.   The  motion  was 

his  real  name      founded  on  an  affidavit,  which  stated  that  the  defendant's 

was  Thomat 

F^ognl^b^  real  name  was  Thomas  FrognaU,  and  not  Thomas  Frog^ 
ciaratSon\he  *'  8^^9  *°^  *^*^  ^^  ^*®  always  known  by  the  former  name 
d^wribed' m"  ^"'y*  '^^^  learned  Serjeant  also  submitted,  that,  as  the 
TkonuuFrog-  affidavit  only  stated  that  the  sum  due  to  the  plaintiff  was 
by  the  name  of  upou  the  balance  of  a  bill  of  exchange,  without  stating  the 
lauDibdZT     amount  of  the  bill,  it  was  not  sufficiently  certain. 

and  he  signed 
the  bail  bond  in 

his  proper  name:  But  it  appearing  that  a  declaration  had  been  delivered 
waiver  oHhe  *  Conditionally,  in  which  the  defendant  was  described  as  7%o- 
^^^^  in  the  ^^^  FrognallDibdin^  sued  by  the  name  of  Thomas  Froggatt 

Dibdin,  and  that  he  had  signed  the  bail  bond  in  his  right 
name — the  Court  held  it  to  be  a  waiver  of  the  objection  as 
to  the  misnomer  in  the  affidavit,  which  was  sufficiently  ex- 
plicit and  certain,  as  it  stated  the  defendant  to  be  indebt- 
ed to  the  plaintiff  in  a  certain  sum,  upon  the  balance  of  a 
bill  of  exchange  drawn  by  the  plaintiff  upon,  and  accepted 
by  the  defendant,  and  which  was  overdue  and  unpaid. 

Rule  refused. 
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1830. 

Doe  on  the  Demise  of  Walker  ▼•  Roe.  Jon.  26th. 

JMR.  Serjeant  fFilde  moved,  that  service   of  a  copy  Servic«ofa 
of  the   declaration   on   the   tenant,   and  notice  to  ap-  d^t?^n\n^ 
pear  in  this  cause,  might  be  deemed  good  service.     He  ^^^  ^^  <d«ct- 
produced  an  affidavit,  which  stated  that  the  deponent  man  upon  the 
served  the  copy  and  notice  on  a  woman  upon  the  premises,  fJ!J^Jed  her- 
who  represented  herself  to  be  the  wife  of  the  tenant  in  •ejjftobethe 

.  wife  of  the  tcn- 

pOSSession.  ant  in  poises- 

aion: — Held 


Mr.  Justice  Gaselbe,  (the  only  judge  in  Court),  held  it 
to  be  a  sufficient  service  (a). 

(a)  See  lldd's  Practice,  9th  e^t.  Vol.  2,  p.  1210. 


fufficient. 


Wednadtm, 

French  r.  Brooke  and  Another.  Jan.  rtth. 

M  HIS  was  an  action  of  special  assumpsit  for  the  breach  The  defendants, 
of  an  agreement,  under  which  the  defendants,  as  directors  flJ]!f°'J,^L* 

o  »  *  mining  Com- 

of  a  mining  company,  called  the  Famatina  Mining  Com-  P^^y  ?«  ^^^^ 

panyt  appointed  the  plaintiff  their  agent,  to  superintend  to  employ  the 

the  Company's  mines  in  South  America,  PCTintendan"of 

The  agreement  was  as  follows : —  ^^^  """*•»  ^' 

^  three  yean,  at  a 

salary  increas- 

"  Articles  of  agreement  entered  into,  this  27th  August^  the  directors"* 
1825,  between  John  Oliver  French,  Esq.,  (the  plaintiff),  ^dij^iie^'lhi' 
of  the  one  part;   and  Henry  James  Brooke,  Esq.,  and  agfeementat 

giving  the 
plaintiff  twelve 
months'  notice,  or  paying  him  twelve  months'  salary  in  lieu  of  such  notice,  and  a  reasonable  som 
towards  defnying  his  expenses  to  Bnglami;  and  if  the  plaintiff  served  the  three  years,  he  should 
be  entitled  to  the  expenses .  attending  the  return  of  himself  and  his  fiimily.  The  directors  dis- 
missed him  before  the  expiration  of  the  second  year,  without  giving  him  the  notice,  or  paying  him 
the  year's  salary: — HM,  that  he  was  only  entitled  to  a  year's  salary  from  the  date  of  his  dismis- 
sal, and  to  his  own  expenses  for  his  return  to  England;  and  the  Jury  having  found  for  those  sums 
only,  the  Court  refused  to  increase  the  verdict,  by  adding  expenses  incurred  by  the  plaintiflf  for 
the  return  of  bis  family,  or  for  the  salary  which  would  have  accrued  from  the  time  of  his  dismissal 
to  the  end  of  the  third  year,  when  his  service  would  have  ended. 
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I8d0.  Lieutenant  Colonel  Rowan,  (the  defendants),  for  and  on 
behalf  of  the  Famaiina  Mining  Company,  on  the  other 
part. 

"  First.— The  said  John  Oliver  French  shall  forth- 
with  proceed  to  Buenos  Ayres,  and  from  thence  to  the 
minesj  and  employ  himself  for  the  space  of  three  years,  to 
be  computed  from  the  date  of  his  arrival  at  the  mines, 
(but  determinable,  nevertheless,  as  hereinafter  mentioned), 
in  the  service  of  the  said  Company,  in  the  capacity  of 
commissioner,  or  superintendant. 

**  Secondly. — The  said  John  Oliver  French  shall,  while 
in  South  America,  reside  in  such  places,  and  remove,  from 
time  to  time,  to  such  parts  as  shall  appear  to  be  most  con? 
ducive  to  the  interests  of  the  said  Company;  he  shall  de- 
vote the  whole  of  his  time  and  attention  to  the  service  of 
the  Company,  and  shall  not,  during  his  continuance  in 
their  service,  directly  or  indirectly  be  engaged  in  any 
other  transaction,  speculation,  or  undertaking  whatso- 
ever. 

**  ThirJUy. — ^The  said  directors  shall  pay,  or  cause  to 
be  paid,  unto  the  said  J.  O.  French,  as  a  remuneration 
for  his  services,  the  following  salary;  that  is  to  say,  at  the 
rate  of  600/.  sterling,  from  the  day  of  his  embarkation,  for 
the  first  year  of  his  service,  with  an  increase  of  50^  for 
each  succeeding  year  of  his  service. 

*'  Fourthly. — The  directors  shall  provide  a  passage  for 
the  said  J.  O.  French,  in  such  ship  as  they  may  think  fit, 
to  South  America,  and  shall  defray  the  expense  of  such 
passage,  and  of  the  journey  of  the  said  J.  O.  French 
from  thence  to  the  mines;  and  the  said  J.  O.  French 
shall  also  be  allowed,  in  addition  to  his  salary,  the  costs 
and  expenses  of  joumies  made  by  him  on  account  of  the 
Company. 

'*  Fifthly. — ^The  directors  shall  be  at  liberty  to  dissolve 
this  agreement  at  any  time,  on  giving  to  the  said  J.  O. 
French  twelve  calendar  months'  notice  in   writing,  or 
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paying  him  tweWe  months*  salaryi  in  lieu  of  such  notice,         1830. 
and  on  paying  to  him  a  reasonable  sum  towards  defraying 
Us  expenses  from  South  America  to  England;  the  ex- 
penses of  his  journey  from  the  mines  to  the  port  of  em- 
barkation to  be  also  paid  by  the  Company* 

"  Sixthly.— ir  the  said  J.  O.  French  shall  faithfully 
serve  the  said  Company  for  the  space  qf  three  years  from 
his  arrival  at  the  mines,  and  shall  not,  at  the  expiration  of 
such  time,  continue  to  serve  the  said  Company  under  any 
fresh  contract,  he  shall,  in  like  manner,  be  entitled  to 
a  Teasonable  sum  towards  defraying  the  expenses  of  his 
return  to  England;  the  expenses  of  the  journey  from  the 
mines  to  the  port  of  embarkation  to  be  paid  by  the  Com- 
pany, and  also  aU  reasonable  expenses  for  the  return  of 
his  family  to  England.^ 

'  Then  followed  other  clauses,  by  which  it  was  stipulated, 
that,  in  the  event  of  the  plaintiff  becoming  at  any  time 
incapable  of  performing  his  duty,  from  iO  health,  or  ac- 
cident, or  from  any  other  cause,  and  if  his  term  of  service 
should  thenceforth  cease,  he  should  be  entitled  to  receive, 
on  such  termination  of  his  service,  *  six  months*  salary,  to 
be  calculated  at  the  rate  of  salary  payable  when  the  plain- 
tiff should  become  so  incapable:  that  the  agreement  should 
have  the  same  force  and  effect  in  South  America^  as  if  it 
had  been  made  and  concluded  in  that  country;  and,  last" 
ly,  the  plaintiff,  for  himself,  his  heirs,  &c.,  covenanted 
with  the  defendants,  or  the  survivor  of  them,  in  trust  for 
the  members  for  the  time  being  of  the  Company,  that  he, 
the  plaintiff,  would,  during  the  said  term,  well  and  truly 
observe,  perform,  fulfil,  and  keep  all  the  stipulations  con- 
tained in  the  agreement  on  his  part  to  be  observed,  &c., 
to  the  best  of  his  skill  and  ability,  under  the  penalty  of 
300/.  sterling;  which  should  be  deemed  and  considered  as 
liquidated  damages,  and  recoverable  accordingly. 

This  agreement  was  signed  and  sealed  by  the  plaintiff  and 
the  defendants;  and  in  pursuance  thereof,  the  plaintiff  sail- 
ed from  this  country  on  the  29th  August,  18^,  and  arrived 
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1830.  at  the  Company's  mines  on  the  14th  April,  ISSG,  and  con- 
tinued to  superintend  the  works  until  the  8th  October, 
1827y  when  he  received  the  following  letter,  signed  by 
four  honorary  directors,  who  were  authorized  to  act  for 
the  Company  at  Buenos  Ayres: — 

"  Buenos  Ayres,  Sept.  10th,  1827. 
*^  Senhor  Don  Juan  O.  French. 

"  The  directors  of  the  Famatina  Company,  who  sub- 
scribe in  the  necessity  under  which  they  find  themselves 
of  reducing  the  expense  of  the  enterprise  with  which  they 
are  charged,  from  the  impossibility  of  sustaining  them,  in 
which  they  have  been  placed  by  the  non-remission  of 
funds  on  the  part  of  the  directors  in  England,  have 
agreed,  at  a  meeting  of  the  5th  instant,  to  suppress  the 
place  of  intendant,  hitherto  filled  by  you.  In  conse- 
quence, immediately  upon  the  receipt  of  this  resolution, 
you  will  remain  separated  from  the  service  of  the  Com- 
pany, and  will  proceed  to  deliver  over  to  Senhor  Don 
Pantaleon  Garcia,  all  the  utensils,  accounts,  and  other 
appurtenances  in  your  charge;  to  which  effect,  the  di- 
rectors transmit  a  complete  order  of  this  date,  to  the 
above  mentioned  Senhor  GardaJ" 

To  this  letter  the  plainti£f  returned  the  following  an- 
swer:— 

"  To  the  Directors  of  the  Famatina  Mining  Company,  at 

Buenos  Ayres, 

"  La  Bioja,  October  11, 1827. 
**  Gentlemen, — I  have  received  your  communication,  in 
which  you  announce,  that  you  have  suppressed  the  place 
of  intendant,  and  that  I  am  to  remain  separated  from  the 
service  of  the  Company  Immediately  that  I  receive  the 
above*mentioned  communication.  I  protest  against  the 
legality  of  this  proceeding,  which  could  not  be  legally  ve- 
rified, even  were  it  sanctioned,  by  the  EngUsh  directors 
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in  the  terms  which  you  have  thought  fit  to  employ  for  1^30. 
eflfecting  such  dismissali  seeing  that  the  directors  by 
contracty  solemnized  and  admitted^  (and  even  by  your  own 
admission,  in  a  similar  case,  in  your  last  official  letter, 
which  I  have  in  my  possession,  treating  of  the  discharge 
of  cerUun  of  the  English  miners),  were  obliged  to  pay 
over  a  year's  salary,  in  hard  dollars,  reckoning  from  the 
day  of  dismissal,  and  provide  me  with  the  sum  necessary 
for  the  reasonable  expenses  of  the  voyage  of  my  family  to 
England,  or  otherwise  give  me  a  year's  notice  of  dismissal^ 
paying  the  cost  of  such  voyage*  I  am  certain  that  my  re« 
lations  with  the  London  directors  are  such,  as  not  to  war- 
rant the  arbitrary,  sudden  dismissal  you  have  resolved 
on;  but  in  any  case,  I  shall  not  fail  to  do  the  utmost  in  my 
power,  in  order  to  avoid  injustice,  and  to  realise  the  ne* 
cessary  funds,  and  apply  them  for  carrying  to  Bnenos 
Ayres  those  of  the  Company's  servants,  whom  you,  by 
your  present  proceedings,  have  left  in  my  hands,  desti- 
tute of  help  and  means,  even  for  this  purpose.  The  fore- 
going is  the  reply  of  the  undersigned,  to  your  communi- 
cation of  the  10th  ultimo. 

J.  O.  French:' 

Shortly  after  the  plaintiff's  return  to  this  country,  he 
delivered  in  an  account  to  the  defendants,  as  directors, 
charging  the  Company  with  the  sum  of  1815iL,  as  a  ba- 
lance due  from  them  to  him;  and  the  account  contained 
the  following,  among  other  Uenu,  tin.  700L  for  a  year's 
salary  from  the  date  of  his  (the  plaintiff's)  dismissal,  he 
having  been  dismissed  without  having  received  twelve 
months'  previous  notice ;  47(ML  for  salary  from  the  ^th 
August,  1828,  to  the  I4th  April,  1829,  the  expiration  of 
the  third  year  from  the  day  of  his  arrival  at  the  nunes,  at 
Ae  rate  of  750/.  per  annum;  and  3201.  for  the  expenses  of 
the  plaintiff's  journey  from  the  mines  to  Buenos  Ayres, 
and  of  the  passage  of  himself,  his  wifoi  and  family,  from 
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1890.  thence  to  England.  The  defendants  having  refused  to 
pay  either  of  those  sums,  the  present  action  was  com- 
menced; but  there  was  no  allegation  of  the  plaintiff  having 
sustained  special  damage  in  either  of  the  counts  of  the  de- 
claration, he  merely  having  averred,  that  he  had  suffered 
great  inconvenience  by  non-paytnent  of  the  above  sums* 

At  the  trial,  before  Mr.  Justice  Gaselee^  at  GuildhaUf 
at  the  sittings  after  the  last  Term,  it  was  insisted,  that  the 
plaintiff  was  entitled  to  recover  the  amount  of  the  above 
sums,  for  the  breach  of  the  agreement  by  the  defendants, 
as  he  had  been  dismissed  at  a  moment's  notice,  and  with- 
out any  imputation  of  misconduct  on  his  part.  The  learn- 
ed Judge,  however,  thought,  that,  under  the  circum- 
stances, the  plaintiff  was  not  entitled  to  claim  the  two  lat- 
ter sums  of  470/.  and  3S0A/  but  he  requested  the  Jury  to 
say  whether  they  considered  3S0/«  a  reasonable  sum  for  the 
expenses  incurred  in  the  journey  and  passage  from  the 
mines  to  this  country.  They  found,  that  it  was^  and  gave  a 
verdict  for  the  plaintiff,  for  1025/.,  leave  being  reserved 
to  him  to  move  to  increase  the  damages  to  1815/.,  being 
the  full  amount  of  his  claim,  in  case  the  Court  should  be 
of  opinion  that  he  was  entitled  to  recover  the  two  latter 
sums. 

Mr.  Serjeant  Wilde  now  moved  accordingly.  With  re-- 
spect  to  the  expenses  incurred  by  the  plaintiff  on  his  re- 
turn to  this  country,  it  is  quite  clear,  that,  if  he  had  been 
allowed  to  continue  hb  services  for  the  three  years,  ac- 
cording to  the  terms  of  the  agreement,  he  would  be  enti- 
tled to  receive  all  reasonable  expenses  far  the  journey  of 
Mmseff  and  Us  family;  and  as  the  contract  was  never 
legally  determined,  because,  instead  of  having  twelve 
months*  notice  of  the  dissolution  of  the  contract,  the  plain- 
tiff was  dismissed  at  a  moment's  notice;  the  agreement 
must  be  taken  to  continue  and  be  in  force  to  the  end  of 
the  three  years,  on  the  terms  therein  specified*    The 
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discharge  or  dismissal  of  the  plaintiff  by  the  directors  at  1B30. 
Buenos  Ayres,  could  not  operate  as  a  determination  of  the 
contract,  any  more  than  a  notice  to  a  tenant  to  quit 
premises  immediately,  v^here  he  was  by  law  entitled 
to  six  months*  previous  notice.  The  plaintiff  is  there- 
fore entitled  to  recover  his  salary  to  the  end  of  the 
third  year,  at  the  rate  specified  in  the  agreement.  By  the 
fifth  clause,  the  directors  were  bound  by  a  condition  pre- 
cedent to  the  plaintiff's  dismissal,  either  to  give  him  twelve 
months'  notice,  or  to  pay  him  a  year's  salary  in  lieu  of  such 
notice;  and  they  could  not  determine  the  contract  without 
it  But,  as  they  did  neither,  they  are  liable  to  the  full  ex- 
tent of  the  agreement,  which  entitles  the  plaintiff  to  reco- 
ver the  whole  of  his  demand. 

Mr.  Seijeant  Taddy^  on  the  part  of  the  defendants,  ap- 
plied for  a  rule  ntM,  that  the  verdict  found  for  the  plain- 
tiff might  be  set  aside,  and  a  new  trial  granted;  or,  that 
the  damages  might  be  reduced  to  4C1/.  IS^.^dL,  on  the 
ground,  that  the  Jury  had  not  given  the  defendants  credit 
for  S500  dollars,  which  the  plaintiff  by  letter  had  acknow- 
ledged he  had  received  in  South  America,  on  account  of 
his  salary  as  superintendant  of  the  mines. 

Lford  Chief  Justice  Tindal. — I  am  of  opinion,  that,  in 
this  case,  the  Jury  have  done  justice,  and  that  their  verdict 
ought  not  to  be  disturbed.  The  motion  to  increase  the  da- 
mages is  founded  on  the  construction  of  the  agreement; 
and  it  has  been  insisted  for  the  plaintiff,  that,  as  the  con- 
tract between  him  and  the  defendants  was  not  determined 
in  the  mode  pointed  out  by  the  express  terms  of  the  agree- 
ment, it  must  be  considered  as  subsisting  for  the  whole  pe- 
riod of  three  years  firom  the  time  of  the  plaintiff's  arrival 
at  the  mines,  that  being  the  time  originally  contemplated 
between  the  parties.  But  in  this  action,  like  others  of  the 
same  nature,  the  plaintiff  has  sought  to  recover  damages 
for  a  breach  of  contract;  and  he  has  no  cause  to  com- 

VOL.   IV.  c 
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)83Q.  plain,  if  the  Jury  hate  given  him  damages  equitalenk  to 
the  injury  he  has  actually  sustained.  The  words  of  the 
fifth  clause  are,  that  *'  the  directors  shall  be  at  liberty  to  dis- 
solve the  agreement  at  any  time,  on  giving  to  the  plaintiff 
twelve  calendar  months'  notice  in  writing,  or  paying  to 
him  twelve  months'  salary  in  lieu  of  such  notice,  and  on 
paying  to  him  a  reasonable  sum  towards  defraying  his  ex^ 
penses  from  South  America  to  England.*'  It  appears  to 
me,  that,  by  the  verdict,  the  plaintiff  has  recovered  all  he 
can  be  entitled  to  receive  from  the  defendants;  because,  if 
the  directors  had  paid  him  a  year's  salary  at  the  time  of 
his  dismissal,  and  a  reasonable  sum  towards  defraying  his 
expenses  from  South  America  to  England,  he  could  have 
no  further  claim  on  the  Company.  No  special  damage 
was  alleged  in  the  declaration,  nor  did  the  plaintiff  at- 
tempt to  prove  any ;  and  although  he  had  not  the  twelve 
months*  notice  of  dismissal,  yet,  if  the  directors  at  Buenos 
Ayres  had  inclosed  750/,  in  their  letter,  and  also  a  suffi* 
cient  sum  to  defray  the  plaintiff's  expenses  for  returning 
to  this  country,  it  would  have  been  sufficient,  and  he  would 
have  had  no  cause  to  complain.  It  was  at  the  option  of 
the  directors  to  dissolve  the  agreement  at  any  time,  on  pay^ 
ment  of  these  sums;  and  the  Jury  have,  in  effect,  given  da* 
mages  sufficient  to  cover  both  these  sums.  But  it  has 
been  said,  that  the  contract  was  not  legally  determined, 
as  the  clause  providing  for  the  payment  of  the  expenses 
attending  the  return  of  the  plaintiff's  family  to  this  coun- 
try is  still  in  operation.  But  that  clause  applies  only  to 
the  case  of  three  years'  service,  actually  and  fiiUy  per- 
formed. If,  indeed,  the  plaintiff  had  alleged  and  proved 
that  a  specific  or  proximate  damage  had  accrued  to  him, 
either  from  the  non-payment  of  the  year's  salary  by  the 
directors  at  the  time  of  his  dismissal,  or  that  he  had 
thereby  been  unable  to  procure  a  passage  home,  or  that 
he  had  been  delayed  in  South  America,  the  Jury  might 
have  taken  these  circumstances  into  their  consideration. 
But  the  plaintiff  merely  alleged  in  his  declaration,  that  he 
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had  received  an  injury  from  the  non-payment  of  those  sums  ^  1830. 
which  he  churned  to  recover  for  the  breach  of  the  agreement. 
This,  therefore,  seems  to  me  to  fall  within  the  ordinary  case 
of  an  action  for  a  breach  of  an  agreement,  in  which  the 
Jury  have  given  damages  commensurate  with  such  breach. 
With  respect  to  the  application  by  the  defendants  to  re- 
duce the  damages,  on  the  ground  that  the  plaintiff  had, 
by  letter,  acknowledged  that  he  had  received  2500  dollars 
io  Simtk  America^  on  account  6f  his  salary,  yet  it  appears, 
that  there  was  an  account  current  between  him  and  the 
defendants  during  the  whole  of  hb  stay  there.  The  de- 
fendants did  not  object  to  the  plaintiff's  final  account, 
when  tendered  to  them,  and  they  did  not  produce  it  at 
the  trial.  The  plaintiff  might  have  debited  himself  with 
the  sum  which  it  was  alleged  he  had  admitted  he  had  re- 
ceived on  account  of  his  salary;  and  I  am  therefore  of 
opinion,  that  the  verdict  ought  not  to  be  disturbed. 

Mr.  Justice  6ASELBE(a). — When  this  case  came  before 
me  at  Nin  Prius,  I  thought,  from  the  complicated  state  of 
accounts  between  the  parties,  that  the  Jury  could  not  pos- 
sibly come  to  a  right  determination,  or  form  a  correct  opinion 
as  to  the  true  nature  of  the  accounts.  I  therefore  was 
most  anxious  to  refer  them  to  a  gentleman  at  the  bar ;  and 
it  would  have  been  far  more  satisfactory  to  me,  if  that 
eourae  had  been  adopted.  I  however  thought  that  two 
pcMDts  ought  to  be  considered  by  the  Court:  first,  whether 
the  plaintiff  was  entitled  to  the  expenses  of  bringing  home 
his  wife  and  family,  and,  secondly,  whether  he  could  re- 
cover his  salary  fnmi  August ^  18S8,  to  April,  1839,  when 
the  three  years'  service  would  have  been  completed.  I 
certainly  thought  he  could  not,  and  still  entertain  the 
same  opinion.  No  complaint  has  been  made  as  to  the 
manner  in  which  the  case  was  left  to  the  Jury,  nor 

(a)  Mr.  Justice  Park  wu  absent. 

c  2 
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did  the  defendants  find  any  fault  with  the  account  deliver- 
ed by  the  plaintiff,  or  object  to  the  amount  he  sought  to  re- 
cover; and  although  it  is  now  said,  that  the  plaintiff  by  let- 
ter acknowledged,  that  he  had  received  a  certain  sum  on 
account  of  his  salary,  the  defendants  should  have  shewn  it 
at  the  trial;  and  as  they  did  not,  I  think,  that,  under  all 
the  circumstances,  there  is  no  ground  for  increasing  or 
reducing  the  damages.  It  was  the  duty  of  the  defend- 
ants to  have  produced  all  the  accounts  between  them  and 
the  plaintiff;  and  there  is  no  ground  for  saying,  that  jus- 
tice has  not  been  done  between  the  parties. 


Both  rules  refused. 


Jan,  28M. 


A  notice  to  a 
weekly  teDant, 
whose  tenancy 
commenced  on 
a  Wedrntdatf, 
to  quit  on  M' 
day,  provided 
hii  tenancy 
commenced  on 
a  Friday,  or, 
otherwisei  at  the 
end  of  his  ten- 
ancy, next  after 
one  week  from 
the  date  of  the 
notice : — Held 
sufficient 


Doe  on  the  Demise  of  Campbell  r.  Scott. 

J  HIS  was  an  action  of  ejectment,  and  brought  to  recover 
the  possession  of  two  tenements,  which  had  been  demised 
by  the  Dean  and  Chapter  of  Westminster  to  one  HiU,  for 
the  term  of  forty  years/  which  expired  at  Midsummer- 
day,  1829,  when  another  lease  was  granted  to  the  les* 
sor  of  the  plaintiff.  The  defendant  Scott  held  under 
HiU,  as  a  weekly  tenant,  and  agreed  to  continue  ten- 
ant to  the  plaintiff  on  the  same  terms.  MidsummerHlay 
fell  on  a  Wednesday,  when  the  defendant's  tenancy  com- 
menced. At  Michaelmas  last,  the  plaintiff  served  the  de-^ 
fendant  with  the  following  notice  to  quit: — 

"  I  hereby  give  you  notice  to  quit  and  deliver  up,  on 
Friday,  the  2d  of  October  next,  possession  of  the  tene- 
ments you  now  hold  of  me,  provided  your  tenancy  com- 
menced on  a  Friday,' or,  otherwise,  at  the  end  of  your 
tenancy  next  after  one  week  from  the  date  hereof." 

The  action  was  commenced  in  the  last  term;  and  at  the 
trial,  before  Lord  Chief  Justice  Tindal,  at  Westminster, 
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at  the  adjourned  Sittbga  after  the  Term,  the  Jury  found 
a  verdict  for  the  plamtiff. 

Mr.  Serjeant  Lowes  now  applied  for  a  rule  nUi,  that  the 
verdict  might  be  set  aside,  and  a  nonsuit  entered,  on  the 
groond  of  the  insufficiency  of  the  notice  to  quit.  He  sub- 
mitted, that  some  precise  time  for  quitting  should  have 
been  specified,  or  that,  at  all  events,  the  defendant  should 
have  been  required  to  quit  at  the  end  of  the  eurreni  weei 
from  the  date  of  the  notice;  and  that  the  words,  *  at  the 
end  of  your  tenancy,'  conveyed  no  precise  or  definite  mean- 
ing. He  referred  to  the  case  of  Doe  d.  Phillips  v.  But- 
ler {a),  where,  in  the  case  of  a  yearly  tenancy,  a  notice  to 
quit  *  at  the  expiration  of  the  current  year  of  the  tenancy, 
which  should  expire  next  after  the  end  of  one  half  year 
from  the  date  hereof,'  was  held  to  be  sufficient 

The  Court,  however,  being  of  opinion  that  the  notice 

was  sufficient,  the  learned  Serjeant  took  nothing  by  his 

motion. 

(a)  2  Esp.  Rep.  589. 


1630. 


Shaw  v.  The  Marquis  of  Wobgbster. 

J.  HE  plaintiff*  signed  judgment  in  this  cause,  and  sued 
out  a  writ  of  non  omittas  fieri  facias  thereon,  for  the  ar- 
rears of  an  annuity  secured  by  a  warrant  of  attorney; 
which,  after  reciting  the  grant  of  an  annuity  of  261/.  1^., 
by  the  defendant  to  the  plaintiff^,  the  covenant  by  the  de- 
fendant for  the  due  payment  of  the  annuity,  and  that 
judgment  should  be  entered  up,  under  the  warrant  of  at- 
torney, as  a  security  for  such  payment; — the  defendant  au- 
thorized and  empowered  the  plaintiff^s  attomies,  or  any 
other  attorney  of  this  Court,  to  appear  in  the  said  Court, 
for  him,  the  defendant,  in  or  as  of  Trinity  Term,  1828,  or 
any  other  subsequent  Term,  and  then  and  there  to  re- 
ceive a  declaration  for  him  in  an  action  oidebt  upon  a 


Wednadaiff 
Feb.  Zrd. 

The  statute  S 
ft  9  IFm.  3,  c. 
lly  does  not 
apply  to  e  war- 
rant of  attorney 
given  as  a  secu- 
rity for  the  pay- 
ment of  an  an- 
nuity; and 
therefore,  the 
grantee  may 
sign  judgment 
and  sue  out  ex- 
ecution for  the 
arrears  of  the 
annuity,  with- 
out previously 
assigning 
breaches  under 
the  8th  secdon 
ofthatsUtute. 
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1830.         mutuatus  against  him,  for  the  sum  of  8,4002.,  at  Ae  suit 

"^"^^^      of  the  plaintiff,  his  executors,  or  administrators;  and 

V'  thereupon  to  confess  the  said  action,  or  else  to  suffer  a 

The  Marquis  of   .,,.,_.   .  -  .  •     ^  * v 

Worcester,  juagment,  by  ml  atcU  or  otherwise,  to  pass  agauist  the 
defendant  in  the  said  action,  and  to  be  forthwith  entered 
up  against  him  of  record  in  the  same  Court,  for  the  said 
sum  of  3,400/.,  together  with  costs  of  suit.  And  the  de- 
fendant did  thereby  further  authoriae  and  empower  the 
said  attomies,  after  the  said  judgment  should  have  been 
so  entered  up  as  aforesaid,  in  the  name  of  him,  the  de- 
fendant, and,  as  his  act  and  deed,  to  execute  one  or  more 
effectual  release  or  releases  in  the  law,  to  the  plaintiff,  hia 
heirs,  executors,  &c.,  of  all  errors,  writs  of  error,  and  of 
all  benefit  and  advantage  thereof,  and  of  all  defects  and 
imperfections  whatsoever,  to  be  committed,  occasioned, 
or  suffered,  in,  about,  or  concerning  the  said  judgment,  or 
in,  about,  or  concerning  any  writ,  warrant,  process,  decla- 
ration, plea,  entry,  or  other  proceeding  whatsoever,  in 
anywise  concerning  the  said  judgment;  and  for  whatso-- 
ever  the  said  attornies  should  do,  or  cause  to  be  done,  in 
the  premises,  that  should  be  to  them  a  sufBcient  warrant 
and  authority.  And  the  defendant  did  thereby  agree, 
that  when  and  as  often  as  any  default  should  be  made  in 
payment  of  the  said  annuity,  or  yearly  sum  of  251/.  12^., 
and  the  whole  or  any  part  of  any  quarterly  payment  of  the 
same  should  be  in  arrear  and  unpaid,  by  the  space  of 
twenty-one  days,  it  should  and  might  be  lawful  to  and  for 
the  plaintiff,  his  executors,  &c.,  to  sue  out  execution  or 
executions  upon  the  said  judgment  against  the  defendant, 
his  heirs,  executors,  &c.,  for  so  much  and  such  part  of  the 
said  annuity,  or  yearly  sum  of  251/.  12^.,  as  should  be 
then  due,  together  with  costs.  Sheriff's  poundage,  &c.; 
and  that  without  making  or  entering  any  previous  sugges* 
tion,  or  suing  out  or  executing  any  writ  of  scire  facias 
or  inquiry^  under  the  statute  8^9  Wm.  3,  or  any  other 
suggestion,  torit  of  scire  facias,  or  inquiry  whatsoever  f 
and  that  no  writ  of  error  should  be  brought,  or  bill  in 
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equity  filed,  or  any  advantage  taken,  or  attempted  to  be  1830. 
taken,  by  the  defendant,  his  heirs,  &c.,  for  or  on  account  ^^^^ 
of  the  premises,  or  any  other  matter,  cause,  or  thing  what-  «• 

The  Marquis  of 

soever,  touching  or  concerning  the  issuing  or  executing  of    Worcester. 
any  such  execution  as  aforesaid,  or  any  other  proceedings 
which  might' be  had  or  taken  on  the  said  judgment,  or  to 
enforce  the  execution  thereof,  according  to  the  true  in- 
tent and  meaning  of  the  warrant  of  attorney^ 

Mr.  Serjeaot  Wilder  in  the  last  term,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the  writ  of  hom 
omiUas  fi.  fa.  which  bad  been  sued  out  and  executed  in 
this  cause,  should  not  be  set  aside  for  irregularity;  on  the 
ground,  that  the  plaintiff  ought  to  have  suggested  breaches 
of  the  covenant  for  payment  of  the  annuity,  on  the  roll, 
pursuant  to  the  statute  8  &  9  Wm^  3,  c.  1 1,  s.  8  (a). 

Mr.  Serjeant  Merefoethfir,  and  Mr.  Serjeant  E.  LaweSf 
on  a  former  day  in  this  Tenuj  shewed  cause. — A  warrant 
of  attorney  to  secure  the  payment  of  an  annuity,  and  au- 
thorizing judgment  to  be  entered  up  by  nil  dicii  in  an  ac- 
tion of  debt  upon  a  mutuatus,  does  not  fall  within  the 
terms  or  meaning  of  the  statute,  the  object  of  which  was 
to  protect  defendants  against  the  payment  of  more  money 
than  is  justly  due  to  the  parties  suing,  and  to  take  away 
tfie  neoessity  of  proceedings  in  equity,  to  obtain  relief 
against  an  unconscientious  demand  of  the  whole  penalty^ 
in  cases  where  small  damages  only  have  accrued:  and  al- 
though, whencovenants  and  agreements  are  contained  in  the 
conditions  of  bonds  or  other  instruments  of  a  like  naturC) 
diey  are  within  the  statute;  yet,  where  judgment  is  enter- 
ed up  on  a  warrant  of  attorney,  it  is  not  so,  for,  in  Ausier- 
buryY.  Morgan  {b)y  it  was  expressly  decided,  that  no  sugr 
gestion  was  necessary,  although  the  defendant  gave  the 

(a)  See  this  section, /wff,  pag^e  26.  (6)  2  Taunt.  195. 
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1830.        pkintiff  a  bond  in  a  penal  sum  conditioned  for  the  pay* 
„^  ^        ment  of  an  annuity,  and  also  a  warrant  of  attorney  aa  a 
V.  collateral  security.     So,  in  Cox  v.  Rodbard{a\  it  was 

WoRCBsnR.^  held,  that  a  suggestion  is  not  necessary  upon  a  warrant  of 
attorney  to  confess  a  judgment  in  a  penal  sum,  and 
conditioned  for  the  payment  of  a  less  sum  by  instal- 
ments. The  case  of  Howell  v.  Siraiton  {b)  is  express- 
ly in  point,  where  a  party  gave  a  warrant  of  attorney 
by  way  of  collateral  security  for  the  payment  of  an 
annuity,  and  it  was  agreed,  that,  in  default  of  any  cNie 
payment  of  the  annuity,  judgment  should  be  entered  up, 
and  execution  issue  for  the  whole  sum  specifically,  being 
the  price  of  the  annuity;  on  its  being  suggested  by  counsel 
to  the  Court  that  it  was  not  a  judgment  within  the  statute, 
but  upon  a  mutuatus,  they  were  of  opinion  that  it  was  unne-* 
cessary  to  assign  breaches.  In  Morris  v.  Jones  (c),  where 
a  warrant  of  attorney  contained  a  stipulation  that  execution 
might  issue  upon  the  judgment,  after  a  year  and  a  day,  with* 
out  reviver  by  scirefacuis^  it  was  held  that  the  parties  might 
lawfully  make  such  a  bargain,  and  that  the  execution  was 
good.  And  here,  the  parties  have  expressly  stipulated  that 
when  default  should  be  made  in  payment  of  the  annuity, 
the  plaintiff  might  sue  out  execution  upon  the  judgment 
against  the  defendant  for  such  arrears,  without  making  or 
entering  any  previous  suggestion  under  the  statute  8  &  9 
^171.  3,  or  any  other  suggestion  whatsoever;  and  by  which 
the  defendant  must  be  bound. 

Mr.  Serjeant  Wilder  in  support  of  his  rule. — The  plain- 
tiff was  bound  to  assign  breaches  before  he  sued  out  exe- 
cution against  the  defendant.  The  statute  of  William  is  a 
remedial  statute,  and  has  always  received  a  very  liberal 
construction,  and  its  main  object  was  to  protect  parties 
against  the  effect  of  their  own  improvident  agreements. 


(a)  3  Taunt.  74.  (6)  2  Smith's  Rep.  65. 

(c)  2  Barn.  &  Cress.  242. 


1 
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and  to  apply  to  cYery  species  of  contract  secured  by  a  pe«  1890 
nalty.  In  Hurst  v.  Jennings  (a),  where  a  bond  upon  the  sh  aw 
face  of  it  appeared  to  be  conditioned  for  the  payment  of  a  »• 

sum  certain;  but,  by  an  udenture  of  the  same  date,  de^    wcMtcBtTSB. 
daring  the  purposes  for  which  the  bond  was  executed,  it 
was  agreed  that  it  should  be  lawful  for  the  obUgeies  to 
commence  an  action  upon  the  bond,  and  to  proceed  to 
judgment  whenever  they  should  thmk  fit,  and,  upon  judg> 
raent  being  obtained,  to  issue  execution ;  and  that  the  judg* 
ment  should  be  a  security  for  the  pajrment  to  the  obligees^ 
on  demand,  of  all  sums  of  money  which  then  were  or  might 
thereafter  become  due  to  them;  and  judgment  having 
been  entered  up  by  virtue  of  this  deed,  the  obligees  issu- 
ed execution  without  assigning  breaches  or  executing  a 
writ  of  inquiry,  the  Court  held  that  it  was  a  bond  sub» 
stantially  conditioned  for  the  performance  of  an  agreement, 
within  the  statute  8  &  9  Wm.  3,  and  that  the  obligees 
ought  to   have   assigned  breaches  thereon;   and   Lord 
Chief  Justice  Abbott  there  said(&):  "  If  the  execution  were 
allowed  to  continue,  the  contrivance  would  have  the  efiect 
of  defeating  a  very  wholesome  act  of  Parliament,  the  8  & 
9  Wm^  3,  c.  11,  s.  8,  which  requires  that  the  plaintiff  shall 
suggest  breaches  in  all  actions  upon  bonds  conditioned  for 
the  performance  of  covenants  and  agreements.    I  think 
that  this  is  a  case  within  the  statute,  and  that  the  plaintiffs 
were  not  entiUed  to  issue  execution,  without  having  first  as- 
signed breaches ;"  and  Mr.  Justice Littledaie  said  (c) : ''  One 
of  the  objects  of  the  statute  was,  to  take  away  the  neces- 
sity of  proceedings  in  equity,  and  to  obtain  relief  against 
an  unreasonable  demand  of  the  whole  penalty,  where  small 
damages  only  had  accrued.    If  such  a  case  as  the  present 
had  occurred  before  the  statute,  the  defendant  would  have 
been  compelled  to  seek  relief  in  equity.'* — The  statute, 
therefore,  must  be  taken  to  apply  to  all  contracts,  the  per- 

(a)  5  Bam.  &  Cress.  660;  iS.  C.         {b)  5  Barn.  &  Cress.  657. 
8  Dow.  &  Ryl.  424.  (c)  id.  669. 
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1830.        formanoe  of  which  is  secured  by  a  penalty ;  and  here,  the 
Shaw         warrant  of  attorney  being  given  in  a  larger  sum,  and  by 
«.  way  of  penalty  for  securing  the  annual  payment  of  the  an* 

WoBcjuT£R.  nuity,  the  plaintiff  ought  ix>  hare*  suggested  breachea; 
which^  it  is  quite  dear,  he  would  have  been  bound  to 
do,  if  this  had  been  the  case  of  a  bond  with  a  pienalty 
conditioned  for  the  payment  of  an  annuity.  In  Ausier^ 
hury  V.  MorgoM^  the  question  was  not  discussed;  and  Cox 
V.  Bodbard  was  not  the  case  of  an  annuityi  for  the  warmnt 
of  attorney  was  given  to  secure  the  payment  of  a  debt  by 
instalmrats^  whilst  here,  the  grant  of  the  annuity  is  recit* 
ed  io  the  instrument  itself;  and  tiie  stipulation  that  judg-* 
nent  ahould  be  entered  up  under  the  warrant  of  attorney 
fcr  the  better  securing  the  payment  of  the  annuity,  shewa 
that  the  judgment  is  in  the  nature  x)f  a  penalty,  and  tha 
writ  of  execution  was  improperly  sued  out»  as  the  plain-* 
tiff  had  not  assigned  breaches  pursuant  to  the  statute. 

Cur,  adv.  vulL 

Lovd  Chief  Justice  TiNDALnow  delivered  the  judgment 
of  the  Court  as  follows: — 

In  this  case  a  judgment  has  been  entered  up  on  a  war- 
rant of  attorney,  in  an  action  of  debt  upon  a  muiuattis 
fox  3,400/^  and  it  appeacs  on  the  face  of  the  warrant  of 
attorney,  Aat,  on  die  treaty  for  the  purchaise  c^an  annui- 
ty. It  was  agreed  that  such  warrant  of  attorney  should  be 
£^venj  and  that  judgment  should  be  forthwith  entered  up 
und»  it,  for  the  better  securing  the  p(iyiqent  of  the  an- 
nuity :— and  this  is  an  afppUcation  by  the  defendant,  to  the 
Court,  to  set  aside  the  writ  of  execution  which  has  beea 
kaued  for  the  amount  of  the  arrears  pf  the  annuity,  on 
the  ground  that  the  plaintiff  ought  to  have  suggested 
breaches  of  the  covenant  for  the  payment  of  the  said  an^ 
nuity,  (which  covenant  appears  in  the  recital  contained  in 
the  warrant  of  attorney),  under  the  statute  8  &  9  JVtn. 
3,  c.  11,  s.  8.    That  statute  enacts,  "  That,  in  all  actions 
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upon  any  bond  or  bonds,  or  on  any  penal  sum  for  non*  183a 

performance  of  any  covenants   or   agreements    in  any  g,^^ 

indenture*  deed,  or  writkifif  contained,  if  jadmient  shall  _      ••   ,    . 

®                                                  A      .  Th«  MarquSi  of 

be  given  for  the  plaintiff  on  a^demutrer,  or  by  confessioni  wommtbk. 


or  nil  dieii,  the  plaintiff  upon  the  roll  may  suggest  as 
msny  breadies  as  he  shall  thmk  fit."*  And  the  question  is, 
whether  a  judgment,  signed  under  diis  warrant  of  attomey^ 
&Ib  within  the  letter  of  the  act,  or  the  mbchief  intend* 
ed  to  be  prevented  thereby?    As  the  law  stood  at  die 
time  this  act  was  passed,  if  there  was  a  judgment  in  a 
Court  of  law  for  a  penal  sum,  either  upon  a  demnrrer, 
or  upon  a  cognovit  actionem,  or  by  defauk,  the  defendant 
was  exposed  to  the  danger  of  an  execution  for  the  whole 
penalty,  and  had  no  mode  of  preventing  such  an  incon- 
venience but  by  filing  a  bill  m  equity;  and  the  statute 
was  penned  to  prevent  sudi  a  mischief,  by  comp^ing  the 
plaintiff  to  shew,  upon  the  record  in  the  Court  of  common 
k^,  the  amount  of  the  debt  or  damages  really  due,  and  of 
enabling  the  defendant  to  dispute  such  amount  before  a 
Jury ;  thus  making  an  appeal  to  a  Court  of  equity  alto- 
gether unnecessary.     But,  a  warrant  of  attorney  to  enter 
up  a  judgment  as  a  security  for  a  debt  on  demand  was 
known  in  practice  to  the  Courts  of  common  law  long  be- 
fore the  passing  of  the  statute  of  William.    It  was  a  pro- 
ceeding subject  to  their  cognizance  and  interference  from 
the  earliest  times,  and  has  been  regulated  by  various  rules 
of  Court,  as  the  protection  of  the  defendant,  or  the  pur- 
poses of  justice  seem  to  demand.     Such  an  instrument, 
therefore,  does  not  appear  to  be  within  the  mischief  of 
tfie  act;  for  the  Courts  of  common  law,  might,  at  any  time, 
of  their  own  proper  jurisdiction,  receive  an  application, 
and  afford  redress,  if  this  instrument  were  made  the  means 
of  oppression  or  injustice;  and  in  the  present  case,  if  the 
defendant  had  by  affidavit  disclosed  any  excess  in  the 
amount  for  which  the  fieri  facias  had  issued^  beyond  the 
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1839.        arrears  of  the  Unnuity,  the  Court  would  either  have  set  it 
Shaw        ^ide,  Or,  in  case  of  any  mistake,  have  referred  it  to  their  of* 
V-  ficer,  or,  if  necessary,  to  a  Jury,  to  ascertain  for  what  sum  the 

WorcesteV  execution  ought  to  stand.  The  case  of  a  judgment  under 
a  warrant  of  attorney  does  not  appear,  therefore,  to  have 
called  for  the  interference  of  the  Legislature ;  nor  does  this 
piode  of  securing  a  debt  appear  to  be  comprised  within 
the  words  used  in  the  act,  which  speaks  of  judgments  by 
demurrer,  confession,  or  fdl  dicit,  and  seems  rather  to 
apply  to  such  judgments  where  an  action  has  been  really 
brought  by  a  plaintiff  on  a  bond,  or  for  a  penalty,  than  to 
this  mode  of  securing  an  ascertained  debt  or  damage, 
.which  was  then  in  use  and  practice  in  the  Courts. 
Whilst,  therefore,  we  agree  to  the  authority  of  the  case 
of  Hurst  y.  Jenmngs^  we  think  that  case  is  not  in- 
consistent with  the  class  of  cases  in  which  it  is  held,  that 
breaches  need  not  be  assigned  where  the  judgment  has 
been  entered  up  on  a  warrant  of  attorney,  given  as  a  secu- 
rity ;  and  we  therefore  think  this  rule  should 


Discharged. 
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1630. 

Doe  on  the  Demise  of  Lord  Teymham  r.  Tyler.  Fet^a^' 

This  was  an  action  of  ejectment,  and  brought  to  re-  if  «perwn,who 

-  .  *  .  •       1  *       i?'  ^  called  as  a 

cover  the  possession  of  certain  estates  m  the  county  of  witneM,  may 
Kent^  which  had  been  appended  to  the  Barony  of  Tfeyn-  jj^^^'benefit 
homy  in  the  reign  of  King  James  the  First.  ^  "j"7  *»y  **>• 

^  detennination 

At  the  trial,  before  Lord  Chief  Justice    Jlnaalf  at  oftbecaaaeia 
Westminsier,  at  the  Sittings  after  the  last  Term,  it  ap-  ^i^  ^  ^^ 
peared  that  the  lands  in  question  were,  by  deeds  of  lease  2?^^  ?^ 
and  release,  bearing  date  in  1756,  settled  on  the  father  of  therefore, are- 
the  lessor  of  the  plidntiff,  in  tail  male,  with  remainder,  tail  ii  not  aoom- 
among  others,  to  Philip  Roper,  uncle  of  the  lessor  of  the  ^^^^^^^ 
plaintiff,  in  tail  male.    The  point  in  issue  was,  whether  a'  u>t  in  taU,  in 
recovery  suffered  at  the  bar  of  this  Court  in  Michaelmas  brought  by  the 
Term,  1789,  by  fliwry,  the  twelfth  Lord  Teynham,  the  JSS^o7a^Il^ 
father  of  the  lessor  of  the  plaintiff,  was  or  was  not  a  valid.  f^«^  «iiifei«d 
recovery.     The  lessor  of  the  plaintiff  insisting,  that  his  tenant  in  tail. 
&ther  wasnot  df  sound  mind  at  the  time  it  was  suffered,  or 
that,  if  he  were  not  insane,  still,  tiiat  he  was  so  weak  in  intel- 
lect, or  imbecile,  as  to  be  influenced,  or  liable  to  be  prac- 
tised upon,  by  certain  persons  whose  interest  it  was  to  have 
the  recovery  suffered.     For  the  plaintiff,  the  answers  of 
PhiBp  Roper,  his  uncle,  who  had  been  examined  on  in- 
terrogatories at  Calais,  and  who  was  then  ninety  years 
old,  were  offered  in  evidence,  and  objected  to  by  the 
counsel  for  the  defendant,  on  the  ground,  that,  as  the 
unde  was  remainder-man  in  tail,  under  the  deeds  of  1756, 
he  had  an  interest  in  the  event  of  the  suit,  viz.  a  vested 
right  as  remainder-man  in  tail,  expectant  on  the  present 
claimant's  title  being  extinct,  and  that  it  was  the  object  of 
both  him  and  the  plaintiff  to  invalidate  the  recovery,  which, 
if  properly  suffered,  operated  to  bar  the  entail. 

To  this  it  was  answered,  that,  although  the  uncle  might 
have  a  possibility  of  interest,  still,  that  it  was  so  remote, 
as  not  to  affect  his  competency; — as  his  nephew,  the  present 
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1850.  claimant  had  not  only  sons  but  several  grandchildren. 
His  Lordship,  however,  thought  that  the  uncle  had  an 
interest  in  procuring  a  verdict  for  the  lessor  of  the  plain- 
tiff, and  accordingly  rejected  the  answers.  The  defendant, 
in  order  to  shew  the  state  of  mind  of  the  late  Lord  7Vyi»- 
hamt  shortly  after  the  recovery  was  suffered,  and  that  he 
was  competent  to  discharge  the  ordinary  duties  of  life^ 
tendered  in  evidence  the  accounts  of  a  deceased  steward, 
in  which  he  charged  himself  with  the  receipt  of  certidn 
sums,  but  at  the  bottom  of  the  paper  were  these  words, 
in  the  steward's  hand-writing — "  Paid  the  balance  to  Lord 
Tet/nham.'' 

The  Jury  having  looked  at  the  accounts,  found  a  ver- 
dict for  the  defendant, 

Mr,  Serjeant  Jones,  on  a  former  day  in  this  term,  ap- 
plied for  a  rule  nui,  that  this  verdict  might  be  set  aside, 
and  a  new  trial  had,  on  two  grounds— ^/!r«/,  that  the 
answers  of  Philip  Roper  had  been  improperly  rejected ; 
and  secondly,  that  the  steward's  accounts  ought  not  to 
have  been  received  in  evidence.  First,  the  question  is, 
whether  Philip  Roper,  at  the  time  his  answers  to  the 
interrogatories  were  taken,  had  or  had  not  an  interest 
in  the  result  of  this  suit?  Considering  his  advanced 
age,  and  that  his  nephew,  the  present  claimant,  had  sons 
and  grandchildren,  the  interest  of  the  uncle  was  so  remote, 
that  it  was  next  to  an  impossibility  that  the  estates  would 
ever  descend  to  him  or  any  branch  of  his  family.  The 
earlier  authorities  respecting  the  nature  of  the  inter- 
est, which  disqualified  a  witness,  or  rendered  him  in- 
competent, went  upon  very  narrow -grounds;  for,  as  Lord 
Manffield  said,  in  Walton  v.  SheUey{a),  ^'  The  old  cases, 
upon  the  competency  of  witnesses,  have  gone  upon  very 
subtle  ground.  But  of  late  years,  the  Courts  have  endea- 
voured, as  far  as  possible,  consistent  with  those  authori- 

(a)  1  Term  Rep.  300. 
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ties,  to  let  the  objection  go  to  the  credii:,  rather  than  to  the         1^30. 

tompdeney  of  a  witness ;"  and  that  principle  has  been  since 

recognised,   and   continually  acted  upon*     Although,  in 

Smkh  r.  Blackham{a)t  Lord  Chief  Justice  Treby  is  re* 

ported  to  ha^e  said,  ''  An  heir  apparent  may  be  a  witness 

eoBoeming  the  title  of  the  Umd^  but  a  remainder-man  can* 

not;  for  he  hath  a  present  estate  in  the  land;"  yet  that 

was  not  only  a  decision  at  Nisi  PriuSf  but  an  extra-judicial 

opnion ;  for  the  only  question  in  the  cause  was,  as  to  the 

eompetency  of  the  heir  of  a  bankrupt,  who  was  called  to 

prote  a  debt  due  to  him,  in  an  action  by  the  assignee; 

sad  it  was  objected,  that  the  surplus  of  the  real  estate, 

(winch  waa  only  to  come  in  aid  of  the  personal  estate), 

beng  to  go  to  the  bankrupt  and  his  heirs,  the  heir,  by 

swearing  aa  to  the  personal  estate,  had  a  benefit,  pi  jr.  that  he 

diKbarged  the  real  estate  as  to  so  much.    But  the  Chief 

Jostice  allowed  him  to  be  a  witness,  saying,  that  that  was  too 

rsBiote  a  contingency ;  and  the  sentence  that  follows,  vtar. 

"  Tenant  in  tail,  remainder  in  tul,  he  in  remainder  can« 

not  be  a  witness  concerning  the  title  of  these  lands;  for 

he  hath  an  estate,  such  as  it  is,"  b  a  mere  note  or  re* 

mark  of  the  reporter,  and  is  not  entitled  to  any  weight. 

Akhoiigh  in  Pyke  t.  Crouch{b),  it  was  resolved,  that  if  se* 

tenl  estates  in  remainder  be  limited  in  a  deed,  and  one 

of  the  remainder-men  obtains  a  verdict  for  himself  in  an 

brought  against  him  for  the  same  land;  that  verdict 

ly  be  given  in  evidence  for  the  subsequent  remainder- 

I, 'in  an  action  brought  against  him  for  the  same  land, 

though  he  does  not  claim  any  estate  under  the  first  re* 

MODder-man,  yet  the  ground  was,  that  they  all  claim  un* 

der  the  aame  deed.    The  son  of  a  person  to  whom  a  par* 

tiGidar  estate  is  devised,  may  be  admitted  to  prove  the  will, 

if  although  he  maybe  biassed,  yet  he  has  not  a  vested 

in  the  subject  matter: — so,  the  bias  which  a  father 

(a)  1  Salk.  283.  {b)  I  Ld.  Raym  730. 
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1830.         18  presumed  to  be  under,  in  giving  testimony  in  favour  of  his 
son,  although  it  goes  to  his  credit,  still  he  is  a  competent 
witness  for  the  son,  if  he  have  not  a  vested  interest  in  the 
matter  in  question ;  and  here  the  ultimate  remainder-man 
had  no  such  interest,  but  only  a  remote  interest,  coupled 
with  a  bare  possibility.    Where  two  parties  claim  under  the 
same  deed  or  instrument,  the  question  is,  whether  the 
party  who  is  called  as  a  witness  claims  through  or  iifier 
the  person  named  in  the  deed.     In  the  one  case,  he  is 
a  privy  in  estate,  and  disqualified;  in  the  other,   he  is 
not,  as  his  interest  is  subsequent  to  the  paramount  title  of 
his  predecessor.     In  Bent  v.  Baker  (a),   Lord  Kenyan 
said,  "  I  think  the  principle  is  this:  if  the  proceedings  in 
the  cause  cannot  be  used  for  him,  he  is  a  competent  wit- 
ness, although  he  may  entertain  wishes  upon  the  subject  ;** 
and  the  question  has  ever  since  been,  whether  the  verdict 
or  judgment  in  the  cause  can  be  used  in  a  subsequent  suit 
for  or  against  the  party  who  is  called  as  a  witness.    An 
executor  or  administrator  is  not  admissible  as  a  witness^ 
as  he  claims  through  his  testator  or  intestate;  but  as  a  re- 
mainder-man does  not  claim  through,  but  after  the  tenant 
in  tail,  it  is  doubtful  whether  a  verdict  for  or  against 
the  latter  could  be  given  in  evidence  for  or  against  the 
former;  and  unless  it  were  evidence  against  him,  it  could 
not  be  used  for  him;  for,  in  (Xlberfs  Law  of  Evidence, 
it  is  said  (6),  "  The  rule  of  giving  verdicts  in  evidence 
on  the  same  point,  is  to  be  taken  with  great  restriction ; 
for  nobody  can  take  benefit  by  a  verdict,  that  had  not 
been  prejudiced  by  it  had  it  gone  contrary.*'    But  a  ver« 
diet  or  judgment  in  ejectment  cannot  be  given  in  evidence 
for  or  against  a  witness  in  that  suit;  for,  in  AsUn  v. 
Parkin  (c).  Lord  Man^eld,  in  treating  of  this  action, 
says,  "  This  judgment,  like  all  others,  only  concludes 

(a)  Term  Rep.  33.  (b)  1st  edit,  quarto,  26,  4th  edit.  33. 

(c)  2  Burr.  668. 
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the  parties  as  to  the  subject-matter  of  it**  In  other  ac-  1^30. 
tions,  a  distinct  point  is  raised  by  the  issue  on  the  face  of 
the  record ;  but,  in  ejectment^  the  record  discloses  nothing, 
and  Uie  verdict  is  merely  evidence  quoad  the  right  of  posses- 
sion. Although,  in  Doe  d.  Jonet  v.  Wilde  (a),  it  was  held, 
that,  in  ejectment,  a  tenant  in  possession  is  not  competent  to 
prove  that  he  was  the  actual  possessor  of  the  land,  yet  it  was 
not  on  the  ground  that  the  verdict  might  be  given  in  evi- 
dence against  him,  but,  as  Sir  Jofnes  Mansfield  said,  *'  be- 
cause he  comes  to  rebut  a  verdict  which  would  have  the 
effect  of  turning  him  out  immediately;  and  that  is  an 
immediate  interest,  and  outweighs  the  contrary  and 
remoter  effect  of  his  subjecting  himself,  by  his  testimony, 
to  an  action."  Lastly,  it  is  quite  clear,  that  Philip  Boper 
had  not  an  immediate  interest  in  the  result  of  the  suit; 
for,  Mr.  Serjeant  WUUams,  in  a  note  to  Jeffreson  v.  Mor^ 
ton{b),  says,  '*  It  is  laid  down  as  a  general  rule,  that  a  re- 
version expectant  on  an  estate  tail  is  not  assets;  for  it  is 
in  the  power  of  the  tenant  in  tail  to  bar  it  at  his  pleasure  ;'* 
and  a  number  of  authorities  are  referred  to,  in  support  of 

^  P™cipJe-  Cur.  adv.  vuU. 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
of  the  Court,  as  follows:— This  rule  has  been  moved 
for  on  two  grounds;  Jirstf  on  the  exclusion  of  evidence 
which  ought  to  have  been  admitted ;  secondly,  on  the  ad- 
mission of  evidence  which  ought  to  have  been  rejected. 

The  question  as  to  the  firist  ground  of  objection  is  this — 
Whether  the  evidence  of  the  remainder-man  in  tail  is  ad- 
missible on  the  part  of  a  prior  tenant  in  tail,  who  has 
brought  ejectment  to  try  the  validity  of  a  common  reco- 
very, on  the  ground  of  the  incompetency  of  the  tenant  in 
tail  by  whom  it  was  suffered;  and,  as  to  this  objection, 
we  are  of  opinion,  both  upon  principle,  and  upon  the  au- 

(tf)  5  Taunt.  183;  S.  C.  1  Marsh.  7-       {b)  2  Wms.  Saund.  8  (e),  n. 4. 
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1890.        thority  of  decided  ca^M,  that  such  evidence  is  not  admis- 
sible. 

The  generid  rule  upon  which  the  incompetency  of  wit- 
nesses 18  founded,  is  laid  down  by  Chief  Baron  Gilbert, 
in  his  Lato  of  Evidence{a)gin  these  terms:  "  The  law  looks 
upon  a  witness  as  interested,  when  there  is  a  certain  benefit 
or  disadvantage  to  the  witness  attending  the  consequence 
of  the  cause  one  way."  Now,  this  benefit  may  arise  to 
the  witness  in  two  cases  :'-r;/?r«/,  where  he  haS  a  direct  and 
immediate  benefit  firom  the  event  of  the  suit  itself;  and,  se- 
amdlffy  where  he  may  avail  himself  of  the  benefit  of  tb6  ver- 
dict in  support  of  his  claim  in  a  future  action :  and,  where 
the  case  falls  within  the  first  description,  in  which  the  in- 
teiipst  is  more  imtaiediate  and  direct,  there  is  no  occasion 
to  have  recourse  to  the  second  principle,  where  the  interest 
is  One  degree  removed. 

Cases  daily  occur,  in  which  the  witness  is  rejected  upon 
the  first  ground.  An  executor  brings  an  action  for  a 
debt  due  to  his  testator's  estate ;  the  residuary  legatee  is 
^ot  an  admissible  witness,  not  because  this  verdict  would 
be  evidence  for  or  against  him  in  any  fiiture  suit,  for  he 
can  neither  be  plaintiflP  nor  defendant  in  an  action  relating 
to  this  debt,  but  because  he  receives  an  immediate  benefit 
by  a  verdict  for  the  pUdntifil  So,  the  tenant  in  posses- 
sion, in  ejectment,  could  not  be  called  to  prove  the  title  of 
the  defendant  under  whom  he  claims  to  hold;  nor  could 
the  landlord  be  called  to  prove  the  title  of  the  tenant  who 
defended  the  possession;  nor,  fid  ejectment,  after  a  primd 
facie  case  is  made  out  against  the  defendant,  could  a  wit- 
ness be  called  to  prove  himself  the  real  tenant,  and  the 
defendant  his  bailiff*;  for,  the  verdict  and  judgment  in  this 
very  action  would  have  the  effect  of  turning  him  out  of 
possession  immediately. 

In  all  these  cases,  the  witness  is  excluded,  not  because 
the  verdict  would  be  evidence  for  or  against  him  in  a  fu- 

(a)  4th  Edit,  page  106. 
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tore  action,  but  on  account  of  the  immediate  benefit  or  in-      ^^ 
jury  he  wonld  receive  by  the  determination  of  the  very 
cause  itael£     Now,  the  present  case  falls  within  this  prin*^ 
ciple.    If  Lord  Teynkam  recovers  in  this  ejectment,  he 
win  be  in  as  of  his  former  right.     Nothing  is  better  esta- 
hBshed,  than  that  the  lessor  of  the  plaintiff,  when  he  reco- 
vers in  ejectment,  is  in,  not  merely  of  the  term  which  he  has 
granted  to  John  Dae^  but  as  of  the  right  and  title  whicli 
he  has  proved  in  himself.     If  he  has  only  a  chattel  inter- 
est, he  is  in  as  of  that  term ;  if  he  has  a  freehold,  he  is  in 
as  of  that  freehold ;  if  tenant  in  tail,  he  is  in  as  such  ten- 
aot  m  tail.     See  the  judgment  of  Lord  Mansfield,  in  Tay- 
lor  d.  Aikyns  v.  Horde  (a)« 

Lord  Teynham,  therefore,  if  he  should  have  recovered 
a  verdict,  would  have  been  tenant  in  tail  in  possession, 
oadcrtfac  settlement  of  1756.  But,  by  the  very  same  verdict, 
PMBp  RapcTf  the  proposed  witness,  would  have  acquired 
a  vested  interest  in  the  remainder  in  tail,  under  the  same 
settlenient.  The  seisin  of  the  tenant  in  tail  in  possession  is 
the  seisin  of  the  remainder-man ;  the  estate  in  possession 
and  die  estate  in  remainder  being,  for  this  purpose,  but 
one  estate.  It  seems,  therefore,  to  us,  that,  upon  prin- 
ciple, the  witness  had  a  direct  and  immediate  interest  in 
procuring  a  verdict  which  should  have  the  effect  of  re-vest- 
ing Ids  ovm  remainder  in  tail: — and,  upon  authority,  be- 
sides the  cases  which  have  been  referred  to  in  1  Salk*  26d, 
and  1  Ld,  Raym.  730,  there  is  an  opinion  of  Lord  Chief 
JoBtioe  Lee^  in  the  case  of  Commins  v.  The  Mayor  of  Oak- 
ia»pfojs(6):  "  The  person,  to  whom  the  remainder  of  an 
estate  is  afler  the  determination  of  a  particular  estate  li- 
nted  by  a  will,  cannot  be  admitted  to  prove  the  will ;  be- 
came he  has,  although  it  be  remote,  a  vested  interest  in 
the  matter  in  question.** 
We  therefore  think,  that  this  rule  to  shew  cause  ought 

(a)  I  Burr.  1)4.  ih)  Sayer,  45. 
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not  to  be  granted  on  the  first  ground  of  objection ;  but, 
with  respect  to  the  second,  without  giving  any  opinion 
upon  the  result  of  the  rule,  we  grant  a  rule  to  shew 


Rule  nisi  accordingly,  upon  the  second  objec- 
tion. 


Wednesday, 

Feb,  3rd.      CuMMiNG  and  Others,  Assignees  of  Cavanaoh  and  Others, 

Bankrupts,  v.  Baily. 

Two  of  three       I  HIS  was  an  actiou  of  trover  for  the  recovery  of  certain 
wTordererthe  niortg^gc-deeds,  bills  of  exchange,  and  other  securities  for 

money,  and  brought  by  the  plaintiffs,  as  assignees  of  the 
estate  and  effects  of  Nathaniel  Cavanagh,  Henry  Brown, 
and  William  Brown^  bankrupts.  The  defendant  pleaded 
the  general  issue,  and  gave  the  plaintiffs  notice  that  he 
intended  tjp  dispute  the  petitioning  creditor's  debt,  and  al- 
leged acts  of  bankruptcy. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at 
Guildhall,  at  the  Sittings  after  the  last  Term,  the  facts  as 
to  the  acts  of  bankruptcy  were  as  follow: — 

Cavanagh  and  the  Broums  were  bankers,  and  carried  on 
business  as  such,  in  co-partnership,  at  Bath  and  at  Bristol. 
Cavanagh  and  William  Broum  resided  at  Bath,  the  latter 
occupying  tl^e  banking-house,  and  Henry  Broum  lived  at 
Bristol.  In  the  latter  end  of  1825,  being  about  the  period 
partners,  bank-  of  what  was  termed  the  general  panic,  the  bank  being  in 
house  at  Bath,  great  difficulties,  and  there  being  a  considerable  run  upon 
Slllw^\i"rabe  »^  WUUam  Brown  went  to  London,  on  Monday,  the  12th 

ftindi;  and, 
having  foiled  in 

his  efforts  to  do  so,  he  remained  there  three  days; — Held,  that  the  Jury  were  warranted  in  find- 
ing, that  he  absented  himself  with  an  intent  to  delay  his  creditors. 

A  bill  of  exchange  is  a  chattel,  and  within  the  third  section  of  the  statute  6  Qeo*  4,  c.  16;  and  a 
fraudulent  delivery  or  transfer  of  lOch  bill  by  a  trader  to  a  creditor,  constitutes  an  act  of  bank- 
ruptcy. 


doors  and  win- 
dows of  the 
bank  to  be 
dosed,  and  a 
placard  was 
posted  on  the 
door,  announc* 
Ing  that  they 
had  suspended 
payment: — 
Held,  that  this 
was  beginning 
to  keep  house 
within  the  third 
section  of  the 
statute  6  Geo, 
4,c.  16,  and  an 
act  of  bank- 
ruptcy, although 
neither  of  the 
partners  lived 
in  the  banking- 
house. 

One  of  three 
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December,  for  the  purpose  of  obtaining  money,  and  re-  1830. 
tamed  to  £a/A  on  the  following  day,  with  6,000/.  On 
Wednesday,  the  l^th,  he  again  went  to  London,  to  endea- 
Tour  to  procure  a  further  supply.  On  the  morning  of 
TkmrMday,  the  15th,  Cavanagh  sent  a  letter  to  WUIiam 
Brown,  by  a  special  messenger,  stating  that  his  absence 
had  been  noticed,  and  requesting  a  further  supply  of  mo- 
ney; and  that,  if  he  or  the  messenger  did  not  return  with 
it  on  Saiurday  morning,  the  bank  could  not  go  on.  The 
messenger  returned  on  Fric/a^  with  1,000/.,  and,  at  the 
pressing  instance  of  Cavanagh  and  Henry  Brown,  a  fur- 
ther sum  of  1,000/.  was  sent  to  Bath  by  the  mail,  on  the 
evening  of  Saturday  the  17th,  which  arrived  in  due 
course,  on  the  Sunday  morning.  Cavanagh  and  Henry 
Brown  again  wrote  to  William  Brown,  on  the  Saiurday, 
stating,  that  they  had  no  fiinds  to  meet  the  demands 
upon  them,  and  that  the  bank  must  stop  payment,  unless 
they  had  a  large  supply  of  gold  immediately: — they  also 
sent  a  friend  to  London  on  the  Saiurday,  to  urge  his  re- 
turn to  Bath*  Wiiliam  Brown,  on  his  arrival  in  town, 
on  Wednesday  evening,  the  14th,  went  to  the  London 
Co£Fee  House,  Ludgaie  HiU,  and  was  fully  occupied  un- 
til the  following  Saiurday  evening,  in  endeavouring  to 
procure  money:  when,  having  failed  to  do  so,  he  be- 
came in  such  a  state  of  extreme  agitation  from  disap- 
pointment, that  it  was  feared  he  might  commit  sui- 
cide, and,  at  the  persuasion  of  an  acquaintance,  he 
removed  to  Stevens^s  Hotel,  Bond-street,  where  he  was 
found  by  the  friend  who  was  sent  from  Bath  to  expe- 
dite his  return;  and  no  money  was  raised  by  him  afler 
the  Saiurday.  On  the  morning  of  Monday,  the  19th, 
Henry  Brown  went  to  Bath.  The  bank  remained  open  the 
whole  of  that  day;  but,  in  the  evening,  he  and  Cavanagh 
came  to  the  determination  of  stopping  payment,  unless 
William  Brown  arrived  on  the  following  morning;  and 
lie  not  having  made  his  appearance,  the  outer  door  and 
shutters  of  the  bank  at  Bath  continued  closed  the  whole 
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18d0.  of  Tuesday i  the  SOth,  and  a  person  was  sent  to  Bristol 
to  desire  the  clerktf  not  to  open  the  house  there.  A 
placard  or  notice  was  placed  on  the  outer  door  of  the 
bank  at  Bath,  informing  the  public,  that,  in  consequence 
of  the  general  panic,  the  firm  had  been  under  the  neces- 
sity of  suspending  their  payments,  but  that  they  consoled 
themselves  with  the  assurance,  that  the  public  would  not 
eventually  suffer  any  loss  by  them.  A  number  of  persons 
assembled  in  the  street,  and  were  extremely  clamorous  for 
admission,  and  continued  to  knock  at  the  door,  but  it  was 
not  opened,  and  the  windows  were  kept  closed  during  the 
whole  of  that  day.  On  Wednesday  morning,  the  SIst, 
WiUiatn  Brown  arrived  at  Bath,  he  having  left  town  on 
the  preceding  evening,  although  he  had  used  no  exertion 
to  obtain  money  since  the  Saturday,  and  his  friend  in 
the  interim  had  been  pressing  him  to  return.  Findings 
the  bank  closed,  he  expressed  great  surprise,  and  caused 
a  private  side  door  to  be  opened,  and  desired  that  any 
person  who  called  might  be  admitted  to  him,  but  the 
front  door  and  windows  of  the  bank  remained  closed,  as 
on  the  preceding  day. 

It  also  appeared,  that  a  sum  of  300/.  having  been  paid 
by  Lady  Delaware  into  Sir  John  Perring^s  house  in 
London,  to  the  credit  of  the  bankrupts,  William  Brown 
inclosed  in  a  letter  to  her  a  bill  of  exchange  to  that 
amount,  drawn  by  Dr.  Daniell  upon,  and  accepted  by 
WilUam  Smith;  and  William  Broum  advised  her  lady- 
ship that  he  had  sent  the  bill  in  order  to  allay  any  un- 
easiness she  might  feel  from  the  alarming  state  of  the 
times.  This  letter,  it  was  proved,  came  to  the  hands  of 
Lady  Delaware's  agent,  about  the  Christmas  week.  The 
commission  against  Cavanagh  and  the  Browns  was  sued 
out  on  the  Slst  December,  18S5,  and  an  assignment  of 
their  estate  and  effects  made  to  the  plaintiffs  on  the  10th 
February,  1826. 

Under  these  circumstances,  his  Lordship  told  the  Jury, 
that,  if  they  thought  the  closing  of  the  door  and  windows 


V  Seijeant  Ta4dy,  in  the  l«8fc  Tenui  obtainod  ii  ml^ 
nm  that  tbi«  verdict  might  be  9et  9mie,  and  a  n^w  PM 
Imd- — ^Witb  respept  to  Cktmnagh  and  /feiiry  Broum^  there 
wan  iiQ  evidence  of  their  having  absented  themiielteA,  pr 
begun  to  keep  house,  with  an  intent  to  delay  their  cre- 
ditors in  the  recovery  of  their  debt^.  Neither  of  tbepi  x^ 
sided  lit  the  bankiiig-house»  and  their  merely  orde^Qg 
the  door  and  windows  to  be  cloaed»  wiis  not  an  act  of  hank- 
mptcy.  The  words  **  beginning  to  keep  bis  house/'  in  the 
3rd  section  of  the  statute  6  Geo.  4,  c.  16|  can  only  ap- 
ply to  the  dwetting'house  or  place  qf  abode  of  the  trader. 
But  th»e  must  be  some  evidence  of  an  absenting  or  be^ 
ginning  to  keep  house ; — for  ipstance,  a  denial  to  a  creditor. 
GimwnngAam  v.  Laing  («)•  In  Judine  v.  Da  Cossen  (ib),  the 
trader  qpitted  his  counting-house  without  (he  animut  re^ 
veriendi^  and,  in  ffolpoj/dv,  fVhiieAead,  Lord  Chief  Jus- 
tice Gibbe  said  (c) :  **  The  bankrupt  evidently  contem- 
plated his  trading  as  at  an  end.    He  had  no  intention  to 


(a)  2  Marsh.  236;  S.  C.  nomine         (b)  1  New  Rep  234. 
GUkngkam  v.  Laing,  6Taiint.  632.         (c)  3  Gamp.  639. 
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of  the  bank  «t  Bath  by  Cacanagh  and  ffenry  Browm,  was  1830. 
a  beginning  to  keep  houae»  or  an  absenting  themselves 
with  4n  intent  to  delay  their  creditors,  they  had  there- 
by committed  an  act  of  bankruptcy ;  and,  as  tq  William 
Brown,  his  Lordship  left  it  to  the  Jury  to  say,  whether  he 
had  remained  in  Lomdon  bond  fide  for  the  sole  purpose  of 
I^oenring  money,  or  whether,  after  his  exertions  h|id  fail* 
ed,  he  did  not  eontinue  there  for  the  purpose  of  avoiding 
his  creditors  i  wd  alao,  whether  he  had  $ent  th^  bill  of  ^x- 
ch4i|ge  tQ  L^dy  JDelaware  before  or  after  the  SOth  De* 
eember,  the  commission  having  Issued  on  the  S]ist?  The 
Jury,  after  some  deliberation*  found  a  verdict  for  the  plain* 
(ifi,  stil^g,  that  they  tboqght  that  Ca/oanagk  and  (he 
Bro90u  h^d  severally  committed  acts  of  bvikriiptoy* 
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1 8d0.  return** — and  the  Jury  found  that  he  had  left  his  house  with 
intent  to  delay  his  creditors,  and  that  a  creditor  was  there- 
by  delayed.  But  here,  there  was  no  proof  that  Cmanagh 
and  Henry  Broum  meant  to  avoid  their  creditors,  nor  did 
they  absent  themselves  for  that  purpose. 

With  regard  to  fFUUam  Brawn,  he  went  to  London  for 
the  express  purpose  of  raising  funds,  and  during  hb  stay 
there  exerted  himself  to  the  utmost  in  so  doing.  There  was, 
consequently,  no  evidence  of  his  having  absented  himself 
to  avoid  or  delay  his  creditors;  and,  on  his  return  to  BatJk, 
he  not  only  expressed  his  surprise  at  finding  the  bank 
shut  up,  but  desired  that  those  persons  who  wished  to  see 
him  should  be  admitted.  As  to  the  alleged  fraudulent 
transfer  of  the  bill  of  exchange  to  Lady  Delaware,  there 
was  no  evidence  when  it  came  to  her  hands;  it  was  only 
proved  that  it  was  received  by  her  agent  about  the  Christ^ 
mas  week,  which  might  have  been  after  the  commission 
was  sued  out.  Besides,  it  was  not  a  fraudulent  transfer 
or  delivery ;  and  although  the  words  goods  and  chattels 
in  the  third  section  of  the  statute  may  include  chases  in  ac^- 
tian;  yet,  in  Wrigley  v.  Bousfield  (a).  Lord  Chief  Jus- 
tice Best  expressly  ruled,  that  bOls  of  exchange  could  not 
be  considered  as  goods  and  chattels,  and  consequently 
that  they  were  not  within  the  terms  or  meaning  of  the 
clause  in  question. 

Mr.  Serjeant  Wilde  and  Mr.  Seijeant  Russell  now 
.shewed  cause. — The  closing  the  outer  door  and  shutting 
up  the  windows  of  a  public  banking-house  by  the  direction 
of  two  of  the  partners,  viz.  Cavanagh  and  Henry  Brown, 
•  was  an  unequivocal  act  of  bankruptcy  by  them.  Their  cre- 
ditors had  a  right  to  present  their  notes  for  payment  during 
the  usual  hours  of  business :  and  not  only  was  the  door  clos- 
ed, but  a  notice  or  placard  was  stuck  up,  informing  the  public 

(a)  Sittings  at  GuUdhall  after  IVint^Temi,  1828,  not  reported. 
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ditt  diefinn  had  been  compelled  to  suspend  their  payments^  1830. 
h  Dudley  v.  VoMghan  (a),  Lord  EUenborough  ruled,  that 
A  tnder  b^inning  to  keep  house  with  intent  to  delay  his 
creditorB,  was  sufficient  to  constitute  an  act  of  bankruptcy^ 
though  he  were  only  denied  to  be  seen,  but  not  denied  to 
be  at  home;  and,  in  GiUingham  v.  Laing,  where  a  news- 
vender,  who  firequented  the  Royal  Exchange  for  the  pur- 
pose of  collecting  intelligence  for  a  newspaper,  appointed 
a  creditor  to  meet  him  there,  and  afterwards  told  a  friend, 
if  tbe  creditor  inquired  there  for  him,  to  say  he  was  not 
there,  it  was  held,  that  this  was  an  absenting  himself  with- 
in die  statute  1  Joe.  1,  c.  15,  s.  S,  and  an  act  of  bankrupt- 
cy. An  absenting,  therefore,  is  not  confined  to  an  absence 
from  the  dwelling-house,  but  may  apply  to  any  place  from 
iriiaice  a  trader  absents  himself  with  intent  to  delay  a 
creditor* 

Widk  respect  to  William  Brawny  although  he  went  to 
Lamdam  for  the  purpose  of  raising  money  to  meet  the  de- 
flttnds  made  on  the  bank  at  Bath,  yet  his  remaining  there 
from  the  Saimrday  to  the  Tuesday  evening  following  was 
a  circumstance  firom  which  the  Jury  might  infer  that  he  con- 
tinned  tha«  during  that  interval  for  the  purpose  of  avoid- 
ing his  creditors;  and  although  he  might  have  quitted  Balk 
ton  a  laudable  purpose,  yet,  if  he  stayed  in  London  an  un- 
reuGnable  time,  and  firom  a  dread  to  meet  his  creditors,  it 
was  dearly  an  act  of  bankruptcy.  But,  at  all  events,  his 
sending  tbe  bill  of  exchange  to  Lady  Delaware  was  a  frau- 
doleot  transfer  of  a  chattel,  within  the  meaning  of  the  sta- 
tale  6  Geo.  4,  c.  16,  s.  3.  Mr.  Justice  Blackstone  says  (6), 
**  Qiattels  permnud  are,  properly  and  strictly  speaking, 
thmgs  moveable^  which  may  be  annexed  to  or  attendant 
on  the  person  of  the  owner,  and  carried  about  with  him 
firom  one  part  of  the  world  to  another.     Such  are  animals, 

(a)  1  Camp.  271 ;  5.  C.  9  Bast,  491,  n. 
(ft)  Vol.  2, 387. 
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I8d0.        household  stuffi  money,  jewels,  corxii  ganneiits»  ondf  enery 
^^j^      iUng  else  that  can  properly  be  put  in  maiionf  and  transfer^ 
c-  red  from  place  to  place''    In  Btdlook  v.  Dodds{a),  it  was 

decided,  that  an  attainder  might  be  well  pleaded  in  bar  to 
an  action  on  a  bill  of  exchange  indorsed  to  the  plaintiff 
after  his  attainder;  and  Lord  Chief  Justice  Abbott^  in  de« 
livering  the  judgment  of  the  Court,  said  (6),  ^'  From  the 
time  of  Slade's  case  (c)  to  the  present,  debts  by  simple 
contract  have  been  constantly  seised  into  the  King's 
hands,  upon  outlawry.  Indeed,  the  wQrds  bona  et  catalla, 
jointly  or  separately,  in  our  ancient  statutes  and  law- 
writers,  denote  personal  property  of  every  kind,  as  distin- 
guished from  real."  In  Comyns's  Digest  {d)  it  is  laid 
down,  that,  if  a  man  be  attainted  or  outlawed,  he  forfeits 
all  his  goods  and  chattels : — so,  a  ehosS  in  action,  as  a  bond, 
covenant  for  payment  of  money,  &c. ;  and,  by  the  statute 
17  £efto.  S,  c.  16,  the  King  shall  have  the  goods  of  all 
felons  attainted,  whereiioever  they  )>e  found.  So,  in 
Hawkins's  Pleas  of  the  Crown  (e),  it  is  said,  "  All  things 
whatsoever  which  are  comprehended  under  the  notion  of 
a  personal  estate,  whether  they  be  in  action  or  posses- 
sion, which  the  party  hath,  or  is  entitled  to  in  his  own 
right,  are  liable  to  forfeiture  in  cases  of  treason  or  feloqy •"* 
In  Ryall  v.  RoUCf  {iord  Hardwicke  said  (/),  **  A  bond 
debt  is  a  chattel.  Suppose  a  trader  assigns  over  a  bond, 
and  the  assignee  permits  him  to  keep  the  bond  in  his  pes* 
session,  why  should  not  that  be  within  the  mischief  of  the 
statute  o{  James?  Every  man,  in  his  own  trade,  is  in  pos- 
session of  the  choses  in  action  that  arise  from  his  own 
goods,  f^nd  can  put  another  in  possession,  either  by  giving 
him  the  securities,  or  by  adnfitting  him  f^  partner  for  such 


(a)  2  Barn.  &  Aid.  258.  (e)  Cap.  49,  s.  9. 

(b)  Id.  276.  (/)  1  Atk.  171,  2;  5.  C.  1  Vcz. 

(c)  4  Rep.  93.  362. 
Id)  Tit.  "  Forfeiture,*'  B.3. 
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a  share*'*  And  in  the  Ute  case  of  HamUawer  t«  Proud  (a)s  1830. 
it  waa  expressly  decided^  that  bills  of  exchange  might  be 
considered  as  goods  and  chattels  in  the  order  and  disposi- 
tion of  a  bankrupt,  at  the  time  of  his  bankruptcy^  within 
the  statute  of  James^  and  consequently,  that  they  pass  to 
his  assignees.  And  herci  as  fViUiam  Btvum  believed  the 
bill  in  question  to  be  a  valid  and  subsisting  security,  and 
voluntarily  transferred  it  to  Lady  Delaware^  it  was  an  Hct 
of  bankruptcy;  and  tliere  was  sufficient  evidence  for  the 
Jury  to  infer  that  the  bill  wad  transmitted  to  her  before 
the  day  on  which  the  commission  was  sued  out. 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  BompeUf  in  sup- 
port of  the  rule. — Although  bills  of  exchange  form  par( 
of  a  bankrupt's  estate,  and  pass  to  his  assignees,  and,  since 
the  case  of  Harman  v.  Fisher  (6),  the  transfer  of  them  by 
a  trader  to  a  particular  creditor  must  be  deemed  a  fraudu- 
lent preference,  yet  the  words  ''  goods  and  chattels"  do 
not  necessarily  include  them.  Here,  the  question  arises 
on  the  third  section  of  the  statute  6  Oeo.  4,  which  makes 
any  fraudulent  giil,  delivery,  or  transfer  of  any  of  a 
trader's  goods  or  chattels,  an  act  of  bankruptcy.  A  frau- 
dulent transfer  of  property  was  formerly  considered  a 
crime,  and  punishable  at  law.  In  Calye's  case  (c),  it  was 
resolved,  that  bona  et  cataUa  are  confined  to  mere  per- 
sonal goods  and  chattels,  and  do  not  extend  to  every  spe« 
cies  of  personal  property  of  which  a  man  may  be  possess- 
ed. The  Legislature  might  have  intended  thiit  the  worda 
''  goods  and  chattels,"  in  the  third  3ection,  should  be  taken 
in  a  limited  or  restricted  sense,  particularly,  as  a  transfer 
of  them  made  with  9  fraudulent  view,  or  preference  of  a 
particular  creditor,  subjects  the  party  transferring  to  the 
operation  of  the  bankrupt  laws.  The  late  statute  has  two 
objects  in  view — the  one,  as  against  the  person  of  the  bank- 

(a)  2  Bam.  &  Aid.  327.  {b)  Cowp.  117.  (c)  8  Rep.  33. 
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1830.        rupt — the  other,  as  to  the  equal  distribution  of  all  his  es* 
tate  and  effects  among  his  creditors.     The  clauses  which 
affect  the  bankrupt  himself,  are  in  their  nature  penal,  and 
must  receive  a  strict  construction;  whilst  those  which  relate 
to  the  distribution  of  his  estate  are  of  a  remedial  nature; 
and  in  Bones  v.  Booth  (a),  the  distinction  was  taken  where 
a  statute  contains  clauses^  some  of  which  are  penal,  and 
others  remedial ;  as,  in  an  action  on  the  statute  9  Anne,  c.  14, 
to  recover  back  money  lost  at  play,  Mr.  Justice  Nares  said, 
that  the  statute  was  remedial  where  the  action  is  brought  by 
the  party  injured,  but  penal  where  brought  by  a  common  in- 
former.    The  operation,  therefore,  of  the  third  section  of 
the  6  Oeo,  4,  being  of  a  penal  nature,  the  words  goods  and 
chattels  may  be  taken  in  a  limited  sense,  and  as  applicable 
only  to  personal  articles  of  a  moveable  nature,  and  not  to 
extend  to  choses  in  action^  bonds,  deeds,  bills  of  exchange, 
or  other  securities  of  a  like  nature.    Besides,  two  acts  of 
bankruptcy  are  created  by  a  fraudulent  transfer  by  the  bank- 
rupt—^r«^,  by  his  procuring  his  goods,  money,  or  chattels 
to  be  attached,  sequestrated,  or  taken  in  execution — and 
secondly,  by  his  making,  or  causing  to  be  made,  any  frau- 
dulent gift,  delivery,  or  transfer  of  any  of  his  goods  or 
chattels,  from  whence  the  inference  necessarily  arises, 
that  the  fraudulent  transfer  was  meant  to  be  confined  to 
.  such  goods  and  chattels  as  might  be  the  subject  of  at- 
tachment or  sequestration,  or  taken  in  execution;   and 
this   is  the  more  apparent,  because,  where  the   Legis- 
lature  have  intended  the  statute  to  apply  to  bills  of 
exchange,  they  have  so  expressed  it;   for,  the  73rd  sec- 
tion enacts,    ^*  that,  if  any  bankrupt,  being  at  the  time 
insolvent,  shall  have  conveyed,  assigned,  or  transferred  to 
any  person,  any  goods  or  chattels,  or  have  delivered  or 
made  over  any  bills,  bonds,  notes,  or  other  securities,  the 

(fl)  2  Sir  Wm.  Bl.  1226. 
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oommissioners  shall  be  empowered  to  sell  and  dispose  of  18d0. 
the  same."  There  is,  consequently,  a  manifest  distmction  be- 
tween those  two  clauses,  as,  in  the  one,  which  makes  the  trans- 
fer Toid,  so  as  to  vest  the  bankrupt's  goods  in  the  commis- 
doners,  bills  of  exchange  are  expressly  designated;  but,  in 
the  other,  no  mention  whatever  is  made  of  them.  In  the  case 
of  The  Kingv.  Croie,  hord  Mansfield  said  (a):  "  A  special 
authority,  delegated  by  act  of  Parliament  to  particular 
persons,  to  take  away  a  man's  property  and  estate  against 
his  will,  must  be  strictly  pursued;*'  and  here,  by  the  Srd 
section  of  the  statute,  all  the  bankrupt's  property  is  vest- 
ed in  his  assignees,  in  case  he  commit  an  act  of  bankrupt- 
cy within  the  intent  and  meaning  of  that  clause:  and  in 
the  case  of  The  King  v.  Morris,  Mr.  Baron  Perryn 
said  (6),  **  that  the  majority  of  the  Judges  were  of  opin- 
ion, that  bank-notes  are  not  goods  and  chattels  within  the 
meaning  of  the  statutes,  3  Wm^hMary^  c.  9,  and  5  Anne, 
c.  31."  So  here,  bills  of  exchange  are  not  goods  and 
chattels  within  the  Srd  section  of  the  6  Geo.  4,  which  is 
in  its  nature,  penal,  and  must,  therefore,  receive  a  strict 
construction. 

But,  even  supposing  the  sending  of  the  bill  in  question 
by  WUUam  Brown  to  Lady  Delaware  might  be  deemed 
a  fraudulent  transfer  or  delivery,  yet  there  was  no  evi- 
dence to  shew  that  the  letter  containing  it  ever  came  to 
her  hands,  or  that  it  was  sent  to  her  before  the  date  of 
the  commission: — at  all  events,  there  was  no  evidence 
of  a  begmning  to  keep  house  by  Cavanagh  and  Henry 
Brown,  nor  was  there  any  proof  that  they  absented  them- 
selves from  the  bank  at  Baih^  or  caused  themselves  to  be 
denied  to  their  creditors.  Neither  of  them  resided  at  the 
bank,  and  William  Brown  was  the  active  or  managing 
partner,  who  was  absent  in  London,  endeavouring 
to  raise  funds   for  the  purpose  of  satisfying  the  cre- 

(a)  Cowp.  29.       (6)  Leach's  Crown  Gases,  dd  edit.  Vol.  2,  p.  530. 
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18d0.        ditors  of  the  firm,  who  Were  then  struck  with  the  general 
panic  which  pervaded  the  whole  coantry. 

Lord  Chief  Justice  Tindal. — I  think  that  this  rule  for 
a  new  trial  ought  to  be  discharged.    The  question  is,  whe- 
ther the  evidence  adduced  at  the  trial  is  sulBicient  to  establish 
that  several  acts  of  bankruptcy  had  been  committed  by 
three  persons  named  Naih^Miel  Cavanagh,  Henry  Broum, 
and  fFiUiam  Brmon,  who  carried  on  business  as  bankers 
at  Bath  and  at  Bristol.  The  Jury  found  in  the  affirmativej 
and  I  am  of  opinion  that  they  came  to  a  proper  conclusion. 
The  acts  of  bankruptcy  by  Caeanagh  and  Henry  Brown 
are  perfectly  distinct  from  those  committed  by  WtlUam 
Brown.    The  two  former,  finding  themselves  in  insolvent 
circumstances,  directed  that  the  door  and  shutters  of  the 
windows  of  the  bank  at  BcUh  dnmld  not  be  opened  on 
the  tnorning  of  Tuesduy^  the  30th  of  December^  and  l^ey 
remained  closed  during  the  whole  of  that  day,  notwidi* 
standing  several  persons  were  outiside,  and  clamorous 
for  admission;  am)  the  question  is,  whether  that  was  not 
a  beginning  to  keep  house  within  the  meaning  of  the 
statute  6  Geo.  4,  c.  16,  s.  3.  The  words  beginning  to  keep 
his  housef  are  not,  as  has  been  contended  for  the  defend- 
ant, to  be  confined  to  the  dwelUng-hotue  of  the  trader  or 
party  who  commits  an  act  of  bankruptcy  by  beginning  to 
keep  his  house;  for,  the  statute  appears  to  me  to  apply 
more  appropriately  to  the  place  where  the  business  is 
carried  on,  and  where  the  creditors  of  the  trader  may 
naturally  expect  to  find  him,  rather  tiian  at  his  dwelUng- 
house,  when  it  is  apart  from  his  place  of  business.    It 
might  fairly  be  inferred  that  Cavanagk  and  Henry  Brown 
were  within  the  banking-house  at  the  time  their  creditors 
were  clamorous  without,  for  there  was  no  evidence  diat 
either  of  them  was  absent.    I  therefore  think  it  is  difficult 
to  conceive  a  more  unequivocal  or  express  act  of  bank- 
ruptcy.    With  respect  to   WiUiam  Brown,  the  atts  of 
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iMmkroptcy  were  iwo-foM,  and  I  left  it  to  the  Jury  to         IBdO. 
nj^rsi,  wbether  he  had  absented  himself  frdm  hi^      cummino. 
piaoe  of  basiness  for  the  bond  fide  purpose  of  endeavour-  v. 

iag  to  obtain  money,  or  wbelher  he  ^inained  absent  fov 
a  longer  period  than  was  necessary  for  that  purposes  and 
with  an  intent  to  aVoid  or  delay  hfs  creditors — and  second- 
fyt  whether  the  sending  the  bill  of  exchange  to  Lady  De- 
Irmit,  was  a  Sraudnlent  transfer,  atid  made  in  contefid^la* 
tJOB  of  bankruptcy?  As  to  the  first  act  of  bankruptcy,  the 
evidence  was,  that  he  went  to  London,  on  Wednesday  the 
14di  of  December,  for  the  purpose  of  raising  money  to 
answer  the  demands  made  on  the  firm  at  Bath;  that,  dur- 
ing his  stay  in  town,  he  received  a  letlet  from  bis  partners, 
urging  his  return ;  and  that  a  special  messenger  was  also 
sat  to  bim,  who  ^ntrteted  him  to  return  immediately, 
and  told  him  that  the  house  could  not  go  on  unless  he 
did  so,  or  transmitted  money,  he  having  been  previously 
cspbyed  m  endeavouring  to  obtain  it.  The  ques- 
tion tken  is,  whether  he  was  so  employed  during  the 
whole  of  the  time  he  remHined  in  London;  or  whether, 
after  his  exertions  had  fidled,  he  did  not  remain  there  for 
die  purpoae  of  avoiding  his  creditors*  The  messenger  whb 
t  to  him  did  not  find  him  in  the  city,  or  at  th^ 
where  hfe  first  lodged,  but  at  the  West 
sad  of  tbe  town,  Aiid  in  such  distress  of  mind  as  to 
give  rise  to  an  apprehension  that  he  had  a  design  to 
pat  a  period  to  his  existence.  Under  these  circumr 
stances,  it  was  for  the  Jury  to  say,  whether  his  stay  ki 
Lomdam  was  not  proii-act^d  from  a  dread  or  disin- 
dbation  to  meet  his ,  creditors.  The  Jury  exercised 
thdr  discretion,  the  question  being  purely  for  their  cona- 
denatioii;  and  I  cannot  say  that  I  am  dissatisfied  #ith  Aeir 


As  to  the  question  of  fraudulent  preference,  th^ 
bets  proved  were  these:* — Lady  Delaware  having  paid 
XKML  into  Messrs.  Perring  ^  Co.'s  bank  in  London,  to  the 
credit  of  the  bankrupts,  William  Brown,  at  the  latter  end 
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1830.        of  December,  1825,  tfiz.  about  the  Christmas  week,  wrote 
her  a  letter,  in  which  he  said,  that,  considering  the  alarm- 
ing state  of  the  times,  and  to  allay  any  apprehension  or 
uneasiness  she  might  feel,  he  had  inclosed  a  security  to 
the  amount  of  the  money  she  had  paid  in.     The  letter 
contained  a  bill  of  exchange  for  SOOL;  and,  assuming, 
as  the  Jury  have  found,  that  it  was  written  and  sent  by 
WilUam  Brown,  previously  to  the  20th  December,  the 
question  is,  whether  this  was  or  was  not  a  voluntary  pre- 
ference, and  made  in  contemplation  of  bankruptcy.     I 
have  no  doubt  that  it  was;  but  it  has  been  said,  that 
a  bill  of  exchange  does  not  fall  within  the  meaning  of  the 
words  ''  goods  or  chattels,*"  in  the  third  section  of  the  sta- 
tute 6  Geo.  4,  c.  16,  which  enacts,  that,  if  any  trader  shall 
make,  or  cause  to  be  made,  any  fraudulent  gift,  delivery, 
or  transfer  of  any  of  his  goods  or  chattels,  he  shall  be 
deemed  to  have  thereby  committed  an  act  of  bankruptcy. 
In  common  acceptation,  biUs  of  exchange  and  promissory 
notes  may  be  included  under  the  words  ''goods  and  chat- 
tels; but  the  question  is,  whether  that  sense  can  also  be 
put  on  the  same  words  in  other  clauses  of  the  statute;  so 
that  it  may  receive  a  uniform  construction  throughout. 
Undoubtedly,  in  some  of  the  old  books,  we  find  that 
ehoses  in  action  were    not    considered  as   goods  and 
chattels.     But,  in  later  times,  a  different  opinion  has 
prevailed,  and  those  words  have  received  a  wider  con- 
struction, and  been  deemed  to  include  not  only  things 
that  pass  by  manual  delivery,  but  biUs  of  exchange;  an 
instance  of  which  is  presented  by  the  form  of  the  present 
action,  which  is  trover  for  the  conversion  of  the  bills. 
It  seems  to  me  to  be  no  answer  to  say,  that  bills  of  ex- 
change have  not  been  esteemed  chattels  under  certain 
statutes  inflicting  punishment  for  criminal  acts.    Before 
the  statute  of  Anne,  there  was  no  law  applicable  to 
biUs  of  exchange;  but  the  clause  in  question  seems  to 
me  to  embrace  them,  particularly  when  a  party,  by  his 
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own  voluntary  act  in  the  transfer  or  delivery,  conunitt  1890. 
an  act  of  bankruptcy,  and  makes  himself  amenable  to 
the  bankrupt  laws;  and  the  committing  of  such  an  act  is 
not  now  loc^Led  upon  as  a  criminal  offence,  for  a  trader  may 
commit  an  act  of  bankruptcy,  by  merely  declaring  his  in- 
solvency in  the  GasseUe.  But  tbe  same  language  is  used 
in  tbe  72nd  section  of  the  statute,  which  empowers  the 
Gommisnoners  to  sell  and  dispose  of  any  goods  or  ehaiiels  in 
the  possession,  order,  or  disposition  of  the  bankrupt,  by  the 
consent  of  the  true  owner,  and  whereof  the  bankrupt  was 
the  reputed  owner;  and,  in  the  case  of  Homblower  v« 
Proudf  the  Judges  of  the  Courtof  King's  Bench  were  unani- 
mously of  opinion  that  bills  of  exchange  having  come  to  the 
possession  of  the  assignees  of  a  bankrupt,  they  must  be 
conndered  as  goods  and  chattels  in  the  order  and  dispo* 
sition  of  the  bankrupt  at  the  time  of  his  bankruptcy, 
within  the  statute  of  James.  But  it  has  been  said,  that 
the  TSrd  section  of  the  6  Geo*  4,  leads  to  a  different  con- 
clusion, as  bills  and  notes  are  therein  distinctly  spe- 
cified. That  section  enacts,  that,  if  any  bankrupt,  being 
at  the  time  insolvent,  shall  (except  upon  the  marriage  of  any 
of  his  children,  or  for  some  valuable  consideration),  have 
conveyed,  assigned,  or  transferred  to  any  of  his  children, 
or  any  other  person,  any  hereditaments,  offices,  fees,  an- 
nuities, leases,  goods  or  chattels;  or  have  deliv^^red  or 
made  over  to  any  such  person,  any  bills,  bonds,  notes,  or 
other  securities,  or  have  transferred  his  debts  to  any 
other  person  or  persons,  or  into  any  other  person's  name, 
tbe  commissioners  shall  have  power  to  sell  and  dispose 
of  the  aame,  and  every  such  debt  shall  be  valid  against 
the  bankrupt  and  such  children  and  persons  as  aforesaid, 
and  against  all  persons  claiming  under  him.  Now,  it  ap- 
pears to  me,  tiiait  one  may  easily  discover  the  reason  why 
bills,  bonds,  and  notes  were  particularly  specified  in  that 
dause.  The  first  part  of  the  enactment  applies  to  cases 
where  the  conveyance  or  transfer  by  the  bankrupt  is  by 
deed,  and  the  subsequent  part  relates  to  a  transfer  by  the 
roL.  ly.  £ 
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^^^-^  manual  delivery  of  the  securities  therein  enumerated,  and 
without  which  deliyery  or  transfer  bills  and  notes  would 
not  usually  pass*  So,  in  the  Srd  section,  the  words  are, 
gfftt  delivery  f  or  tranrfer  of  any  goods  and  chattels^  which 
cannot  apply  to  a  conyeyance  or  assignment  by  deed. 
Upon  the  principle,  therefore,  of  giving  the  same  con- 
struction to  the  same  words  in  different  clauses  of  the 
same  statute,  I  think  that  the  words  **  goods  and  chattels** 
in  the  Srd  section,  are  sufficiently  large  to  embrace  and 
indiule  bills  of  exchange,  and  therefore,  that  the  transfer 
of  the  bill  in  question  by  WiUiam  Brown  to  Lady  Dela^ 
ware,  a  customer  and  creditor  of  the  firm,  was  a  fraudulent 
transfer,  within  the  terms  and  meaning  of  the  Srd  section  of 
the  statute,  and  that  he  thereby  committed  an  act  of  bank- 
ruptcy. To  hold  otherwise,  would  be  giving  the  statute  a 
very  narrow  and  limited  construction,  and  it  would  be  too 
much  to  say,  that  a  banker,  whose  most  valuable  property 
frequently  consists  of  bills  of  exchange  and  promissory 
notes,  could  not  commit  an  act  of  bankruptcy  by  a  frau- 
dulent transfer  of  them  to  a  particular  or  favoured  cre- 
ditor, to  the  exclusion  of  the  creditors  at  large.  The 
Jury  might  fairly  infer  from  the  terms  of  the  letter  in 
which  the  bill  was  inclosed,  that  it  was  sent  by  William 
Braum  to  Lady  Delaware,  and  received  by  her,  before 
the  day  on  which  the  commission  was  issued*  He 
would  not  have  expressed  himself  in  such  terms  after 
the  bank  had  stopped  payment.  He  bad  it  in  contem- 
plation that  such  an  event  might  and  probably  would 
take  place.  At  all  events,  there  was  sufficient  evidence 
to  go  to  the  Jury;  and  I  am  not  prepared  to  say  that 
they  have  come  to  a  wrong  conclusion. 

Mr.  Justice  Park. — I  am  entirely  of  the  same  opinion 
upon  all  the  points,  and  on  which  my  Lord  Chief  Justice 
has  expressed  himself  so  fully.  As  far  as  regards  Cavanagh 
and  Henry  Brawn,  the  facta  in  the  case  of  Dudley  v« 
Vaughan,  which  was  decided  twenty-two  years  ago,  and 
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the  doctrine  of  which  has  never  since  been  disputed,  ap-  1890. 
pear  to  me  to  bear  a  strong  resemblance  to  the  present. 
There,  a  trader,  who  had  been  in  the  constant  habit  of 
fitting,  during  business  hours,  in  his  counting-house  on 
the  ground  floor,  where  there  was  a  ready  access  to  him, 
ceased  to  appear  there,  but  sat  in  a  parlour  above  stairs, 
and,  his  circumstances  being  mudi  embarrassed,  he  de- 
sired his  clerks  to  say  to  any  of  his  creditors  who  should 
call,  that,  on  account  of  the  stoppage  of  a  house  in  /re- 
Imd^  he  was  obliged  to  suspend  his  payments — Lord  El- 
kmbaromgh  said  (a):  '^  If  a  trader  shut  himself  up  in  his 
house,  debarring  all  access  to  him,  whereby  his  creditors 
are  delayed,  an  act  of  bankruptcy  is  established  by  proof 
of  his  having  done  so.  And,  generally,  if  a  trader  se- 
clude himself  in  his  house  to  avoid  the  fair  importunity  of 
his  creditors,  who  are  thus  deprived  of  the  means  of  com- 
municating with  him,  he  begins  to  keep  hou$e^  within  the 
meaning  of  the  Legislature,  and  commits  an  act  of  bank* 
mptey.*'  There,  as  here,  the  question  of  intent  was  left 
to  the  Jury,  and  it  appeared  that  two  of  the  partners 
of  the  firm  cUrected  the  doors  and  windows  of  the 
banking  house  to  remain  closed  and  shut  up,  although 
several  of  their  creditors  were  clamorous  for  admission, 
a  placard  having  been  placed  on  the  door,  informing 
the  pnbHc  that  the  firm  had  been  compelled  to  sus- 
pend their  payments*  I  am  quite  clear,  that,  as  fiur 
as  regards  the  partners  at  Baihi  they  committed  acts 
of  bankruptcy.  As  to  whether  WiUiam  Brown  commit- 
ted an  act  of  bankruptcy  by  remaining  in  London,  it  was 
purely  a  question  for  the  consideration  of  the  Jury  ;  and 
I  concur  with  them  in  their  finding  in  the  affirmative. 
Although,  if  a  trader  leave  his  house  or  place  of  business 
for  the  bond  fide  purpose  of  obtaining  money,  it  is  not 
an  act  of  bankruptcy;  yet,  if  he  fail  to  accomplish  his  ob- 
ject, and  delay  his  return  from  a  fear  or  dread  to  &ce 
his  creditors,  the  Jury  may  reasonably  infer  that  he  there- 

(a)  1  Camp.  272. 
e2 


SZ  CASES  IN  HILARY  TERM, 

1830.  by  sought  to  avoid  or  delay  such  creditors;  which  is  clear- 
ly an  act  of  bankruptcy  within  the  meaning  of  the  Srd  sec- 
tion of  the  statute  6  Geo.  4,  c.  16:  and,  if  a  trader  commit 
any  one  act  of  bankruptcy,  it  is  sufficient  to  bring  him 
within  the  operation  of  that  act. 

As  to  the  fraudulent  transfer  or  delivery  of  the  bill  of 
exchange  to  Lady  Delaware^  it  was  clearly  done  with  a 
view  to  a  fraudulent  preference.  The  argumentSi  there- 
fore, as  to  the  construction  of  a  penal  clause,  or  a  cri- 
minal statute,  do  not  appear  to  me  to  apply.  Although, 
formerly,  the  committing  an  act  of  bankruptcy  was  looked 
upon  as  a  crime,  yet  it  has  long  ceased  to  be  so  considered. 
The  72nd  section  of  the  statute  6  Geo.  4,  contains  the 
same  words  as  the  11th  section  of  the  statute  1  Jac.  1,  c. 
15,  s.  5,  viz.  that,  if  any  bankrupt,  at  the  time  he  becomes 
bankrupt,  shall,  by  the  consent  and  permission  of  the  true 
owner,  have  in  his  possession,  order,  or  disposition,  any 
goods  or  chattels  whereof  he  was  reputed  owner,  the  com- 
missioners are  empowered  to  sell  the  same,  for  the  benefit 
of  the  creditors  under  the  commission.  Besides,  the  late 
actis  to  be  construed  beneficially  for  creditors  (a);  and,  in 
the  case  of  Homblower  v.  Proud^  the  question  as  to  whe- 
ther bills  of  exchange  fell  within  the  description  of  goods 
and  chattels  in  the  order  and  disposition  of  the  bankrupt, 
within  the  operation  of  the  statute  of  Jatnes^  was  fully  con- 
sidered, and  it  was  expressly  decided  that  they  did;  and 
Lord  Chief  Justice  Abbott  said:  **  It  has  been  held,  that 
debts  are  within  that  statute;  if  so,  a  fortiori,  bills  of  ex- 
change must  be  so;"  and  Mr.  Justice ^o/royc/ said:  "No 
case  can  be  cited,  to  shew  that  bills  of  exchange  are  not 
within  the  act.  I  am  clearly  of  opinion  that  they  are  both 
within  the  words  and  the  mischief  contemplated  by  the 
Legislature.*'  But,  it  has  been  said,  that  Lord  Chief 
Justice  Best  has  since  ruled  the  contrary  at  Nisi  Prlus,  in 
the  case  of  fVrigley  v.  Bousfield;  yet,  as  he  concurred  wilh 

(a)  See  section  135. 


Mr.  Justice  Bosanquet  not  having  been  in  Court  dur- 

iog  the  fanner  part  of  the  argument,  declined  giving  any 

»  • 

^''"™"**  Rule  discharged. 

(a)  2  Bam.  &  Aid.  335. 


V. 

Baxlt. 
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the  rest  of  the  Court  in  Homblower  v.  Proudy  it  is  diffi-  ^830. 
cult  to  suppose  that  he  should  have  changed  his  opinion;  cumminq 
for,  he  there  said  (a):  *^I  think  that  this  case  falls  within 
the  statute  of  James.  The  cases  cited  from  Chcmcery  seem 
to  me  to  be  authorities  in  favour  of  this  position,  for  they 
tun  expressly  on  the  mode  in  which  the  bills  of  exchange 
oune  into  the  possession  of  the  bankers.  Now,  that  con- 
sideration was  wholly  unnecessary^  unless  it  had  been  ad- 
Hitted  law,  that  bills  of  exchange  per  se  were  within  the 
words  of  the  act.  Those  words  are  *  goods  and  chattek,' 
which  mean  all  personal  property,  the  title  to  which  is 
erideooed  by  possession.** — As  to  whether  the  bill  of  ex* 
diange  came  to  the  hands  of  Lady  Delaware  before  the 
day  the  ccmmussion  was  sued  out,  was  a  question  for  the 
Juiy,  and  most  properly  left  to  them.  But  it  appears 
Co  fDB,  that,  independently  of  the  transfer  or  delivery  of 
the  bin,  WiBiam  Brown  committed  an  act  of  bankruptcy 
fay  his  protracted  stay  in  London^  after  he  found  that  any 
fintfaer  efibrts  to  raise  money  there  would  be  of  no  avail. 

Mr.  Justice  Gaselee. — My  Lord  Chief  Justice  and 
my  brother  Park  having  gone  so  fully  into  all  the  cir- 
cumstances of  this  case,  I  need  only  express  my  entire 
ooDcurrence.  As  to  the  acts  of  bankruptcy  by  Cavanagh 
and  Hemry  Broum,  there  is  not  a  shadow  of  doubt:  and 
as  to  those  committed  by  William  Brown,  they  were  most 
yruperly  lefk  to  the  Jury,  and  there  is  no  reason  to  say  that 
they  came  to  an  erroneous  conclusion.  The  case  of  Horn" 
Homer  v.  Proud  is  a  decisive  authority  to  shew  that  bills 
of  exchange  fidl  within  the  words  ''goods  and  chattels;" 
and  the  statute  6  Geo.  4  must,  in  that  respect,  receive  the 
coQstmction  as  the  statute  of  James. 
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1939. 

p^^  4^'  TOMLTNS  9.  LaWRENCE* 

Jhc*ia'^r  **'  TfflS  was  an  action  on  a  bOl  of  exchange,  drawn  by  the 

against  the  ac-  plaintiff  upon  and  accepted  by  the  defendant.    The  con- 

of  exchange,  the  sidcration  foF  the  bill  was,  coals  sold  and  deliTered  by  the 

IS^to1S°pt^  P'«intiff  to  *e  defendant. 

ceedingS)  on 

payment  of  debt         -^w      rt     •  #««>  «  i..«m  « 

and  Gotts,  and        Mr.  Serjeant  Toady,  on  a  former  day  in  this  Term,  ob- 

the  bfii  to'^  ^  tained  a  rule  iM#t,  that  all  further  proceedings  in  the  cause 

^^11^ -~^'^'  might  be  stayed,  on  payment  of  debt  and  costs,  and  that 

was  complied  the  plaintiff  should  deliver  up  the  bill  to  the  defendant 

with,  by  the 
deliTery  of 

^ndff;''^^^''  Mr.  Serjeant  fVUdenow  shewed  cause,  and  stated,  that 
though  he  had    the  plaintiff  had  ofiered  to  deliver  up  the  bill,  but  that  the 

obliterated  hi*,-.         iii»<i  i.  ,  ... 

name  and  can-  defendant  had  refused  to  take  it: — and,  on  its  bemg  pro- 
fol!lfthe%^.^'  duced,  it  appeared  that  the  plaintiff's  name  had  been 
fendant  had        erased  as  well  as  the  date,  and  that  every  material  part 

austained  an  >n-  -  ,,  ^  m, 

Jury  by  the  era*  of  the  bill  was,  in  fact.  Cancelled  and  obliterated* 

luret,  he  had 
his  remedy  by 

acUon.  |^|.^  Serjeant  Toddy  submitted,  that  the  delivery  of  a 

bill^  which  had,  in  fact,  been  rendered  a  nuIHty  by  the 
act  of  the  plaintiff  whilst  in  his  custody,  was  not  a  com- 
pliance with  the  rule.  It  is,  in  fact  a  piece  of  waste  paper, 
as  it  bears  none  of  the  qualities  of  a  bill  of  exchange, 
nor  does  it  even  resemble  such  an  instrument.  The  de- 
jfendant,  therefore,  is  entitled  to  have  the  proceedings 
stayed,  without  payment  of  either  debt  or  costs. 

Lord  Chief  Justice  Tindal. —  The  delivery  of  the 
paper  to  the  defendant  is,  in  fact,  a  compliance  with  the 
terms  of  the  rule,  and,  if  he  has  sustained  any  injury  by 
the  improper  spoliation  of  the  bill,  he  has  his  remedy  by 
action.  It  certainly  raises  a  strong  suspicion  that  the 
plaintiff  has  acted  improperly.  I  think,  therefore,  that  the 
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rule  oa^  ta  be  made  absolute^  bat  without  costs  oh  ^^^- 

eitber  side.  ^!^^^^ 

Rule  absolute  aceordioffly.  ,     *- 


Joyce  r.  Pratt.  Feb.  4M. 

XHE  defendant  was  arrested  on  tfae  5th  January  last,  on  The  defendant^ 

a  capias  ad  respondendum,  sued  out  against  him  at  the  ^  ^"s  "^^' 

suit  of  the  pUntiff,  returnable  in  eight  days  of  St.  Hilary,  the  sheriff  fiv 

Bui  was  given  to  the  Sheriff  for  the  defendant's  appear-  but,^heii^mUie' 

ance on  the  return  day,  vix.  the  ^h  January i  but,  on  the  {^SLor^mSmr 

day  preceding,  namely,  the  19th,  he  was  convicted  At  the  inandpeHecting 

Old  Bailey  Sessions,  for  stealing  a  quantity  of  bristles;  wu coDvicted of 

but  judgment  was  respited,  a  pobt  of  law  being  reserved  Sll^jj^t^ 

for  the  opinion  of  the  twelve  Judges.  mfaii  cuitody, 

*  ^  until  the  Ofnnion 

of  the  twelTO 

Mr.  Serjeant  Andrews,  on  a  fbnkier  day  in  this  Term,  p^in^eicrod* 

on  behalf  of  the  bail  to  the  Sheriff,  obtained  a  rule,  call-  ^^^^^' 

iug  on  the  plaintiff  to  shew  cause  why  the  bail  should  not  Conrt,  upon 

have  tili  the  fifth  day  of  next  Easter  Term,  or  until  two  hy  the  bail  be- 

days  after  the  opinion  of  the  twelve  Judges  should  have  ^e 'JSHtoSffto*^ 

been  known,  to  put  in  and  perfect  special  bail  for  the  de-  ^  **"!rSj*' 

fendant,  or  to  render  him  in  their  discharge.  above  had  been 

put  in  In  due 
time,  allowed 

Mr.  Seneant  Jones  now  shewed  cause.    There  is  no  *»"  dayi  for 

.  1*       •  putting  in  and 

ground  for  this  application;  and  it  cannot  be  supported,  perfecting ape- 
dther  by  authority  or  on  principle.    Thefd  is  a  manifest  ^gbOie  time 
distraction  between  bail  to  the  Sheriff  and  bai!  above.  ^p|^J"i?heS** 
The  former  are  not  entitled  to  relief,  or  the  indulgence  "  appiicaUon 

-      ,        „   .,  1        oi      ./w  .  ,    .     wa^madebythe 

now  asked.     Bail  to  the    Sheriff   cannot  render  their  bail  below,  to 
principal ;  they  merely  enter  uito  an  obligation  for  the  S^^^Jn?"* 
defendant's  appearance;  and,  until  appearance,  the  plain-  H^ci^baii.or 

lendering  the 

tiff's  proceedings  are  stayed.    In  Harrison  v.  Davies  (a),  defendant  in 

their  dischaige. 
(a)  6  Burr.  2683. 


sa 
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|830^  ie  was  held,  that  the  surrender  of  the  defendant  be- 
fore the  return  of  the  writ,  was  no  reason  for  staying 
proceedings  upon  the  bail-bond;  and  Lord  Mansfield 
said :  ''  It  is  a  settled  point,  that  nothing  can  be  a  per- 
formance  of  the  condition  of  the  bail-bond,  but  putting 
in  bail"  Although,  in  Sharp  v.  Sheriff {a)^  the  Court 
of  King*s  Benchf  on  the  application  of  bail,  granted  a  ha- 
beas corpus  to  the  Sheriff,  in  whose  custody  the  defend-* 
ant  was  under  a  charge  of  felony,  to  bring  him  up,  in  or- 
der that  he  might  be  surrendered  by  his  bail,  yet  the  Court 
held,  that  the  bail  must  justify  before  they  were  entitled 
to  make  the  application.  But  bail  to  the  Sheriff  can- 
not render  their  principal;  and  here  the  application  was 
not  made  until  after  the  return  of  the  writ;  and  no* 
thing  can  reUeve  them,  but  putting  in  and  justifying  bail 
above.  And  in  Walsh  v.  Davies  (6),  this  Court  refused 
to  grant  a  habeas  carpus  to  bring  up  a  prisoner  in  custody 
upon  a  criminal  matter^  in  order  to  charge  him  with  a 
declaration  in  a  civil  action. 

Lord  Chief  Justice  Tindal. — It  appears  to  me,  that  the 
justice  of  this  case  is,  that,  upon  payment  of  costs,  and  on 
the  bail  to  the  Sheriff  undertaking  to  place  the  plaintiff  in 
the  same  situation  as  if  bail  above  had  been  put  in  and 
perfected  in  due  time,  four  days  be  now  allowed  for  put- 
ting in  and  perfecting  such  bail. 

The  rest  of  the  Court  concurring,  the  rule  was,  on 

these  terms,  made — 

Absolute. 

(a)  7  Term  Rep.  226  (6)  2  New  Rep.  245. 
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I8:k). 

Rathbone  v.  John  Drakeford  and  David  Drakeford.      Thur$day, 

XIXE  plaintiff,  by  this  action,  sought  to  recover  the  sum  ^^^er  a  putner- 
of  14L  ISs.  for  money  paid  by  him  to  the  use  of  the  de-  JJ^'jI^a!^^ 
fendants  jointly*    On  the  12th  November  last,  the  defend-  of  two  partnen 
ant  David  Drakeford  gave  the  plaintiff  a  cognovit  for  the  bind  the  other 
amount  of  the  debt  and  costs  to  be  taxed  as  between  attor-  ^^bM^niDst 
ney  and  client,  upon  which  judgment  was  entered  up  and  ^  Jointly,  by 

giving  a  eogno^ 

execution  sued  out  against  both  the  defendants*  vu  to  pay  the 

debt  and  coats 
aa  between  at- 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob-  ^S^ZJ^th^' 
tained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  cognont  haWng 

.    -  ,  .in  1  -1  been  given  with- 

judgment  and  execution  should  not  be  set  aside,  upon  an  oat  the  know- 
affidavit  of  the  defendant  John  Drakeford,  that  he  and  ^tfe^^T"' 
David,  were  partners  as  dealers  in  silk;  that  the  former  re-  ^^^^u  the 

'^  ,  Court  set  aside 

nded  at  Manchester  and  the  latter  in  London;  that  the  a  judgment 
sum  in  question  was  paid  by  the  plaintiff  at  the  request  of  Do-  ^uch  had  been 
vid  alone,  on  the  17th  June  last ;  and  that  notice  of  the  dis*  »tered  up  and 

'  '  sued  out  there- 

solution  of  the  partnership  was  published  in  the  London  <»• 

Gazette  in  the  month  of  Jtdjf  following;  that  he,  John 
Drakeford,  had  never  authorized  the  plaintiff  to  pay  any 
sum  on  account  of  the  partnership,  and  had  never  heard 
that  the  plaintiff  had  made  any  payment  on  account  there- 
of; and  that  the  cognovit  given  by  David  was  signed  by 
him  without  the  knowledge,  consent,  or  authority  of  John 
Drakeford,  nearly  four  months  after  the  dissolution  of  the 
partnership. 

Mr.  Serjeant  Toddy  now  shewed  cause,  on  an  affidavit 
of  the  plaintiff,  which  stated,  that  he,  at  the  request  of 
the  defendant  David  Drakeford,  paid  the  amount  of  the 
sum  sought  to  be  recovered  in  this  action  to  one  Cowper, 
who  alleged  himself  to  be  a  creditor  of  the  defendants 
John  and  David  Drakeford,  who  carried  on  business  as 
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1890,        partners;  that  the  latter  acknowledged  that  the  firm  was 
Rathbonb     uidebted  to  Cawper  in  the  above  sum,  and  afterwards 
V-  told  the  plauitiff  that  John  Drake/ord  had  authorized 

him  {David)  to  give  the  cognovit.  The  question,  then, 
is,  whether  one  of  two  defendants  (partners)  may  confess 
a  judgment  in  a  joint  action  against  both?  In  Bruiion  ▼. 
Bmion  (a),  a  warrant  of  attorney  under  seal,  executed 
by  one  defendant  for  himself  and  Us  partner,  in  the  ab- 
sence of  the  latter,  but  with  his  consent,  was  held  to  be  a 
sufficient  authority  for  the  plaintiff  to  sign  jodgment  against 
both ;  and  here,  the  plaintiff  was  warranted  in  signing  judg- 
ment against  both  the  defendants,  as  David  Draktfcrd 
told  him  that  John  had  authorised  him  to  sign  the  cogno^ 
vU.  Where  one  of  two  eo-plaintiffs  executes  a  release,  the 
Court  will  not  set  it  aside  or  control  his  power  to  do  so,  ex- 
ceptnpon  a  very  strong  case  of  fraud.  Jones  v.  Herbert{b)f 
Arton  V.  Booth  (c),  Furmval  v.  Wentan  (d) ;  neither  will  they 
control  the  power  of  a  co-defendant  to  give  a  cognovit  in 
a  joint  action  against  himself  and  his  partner*  Aa  ac- 
knowledgment of  a  debt  by  one  partner,  although  made  af- 
ter dissolution  of  the  partnership,  is  buiding  on  his  co-part- 
ners; and  here,  there  is  no  suggestion  of  fraud;  and,  al- 
though the  cognovit  was  given  after  the  dissolution  of  the 
partnership,  the  plaintiff's  cause  of  action  arose  on  a  debt 
incurred  during  the  partnership,  and  the  only  communica* 
tion  was  between  him  and  the  defendant  David  Dtak^ 
ford,  John  Drakrford  being  resident  at  Manchester* 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — It  is  quite 
clear  that  the  conduct  of  David  Drakeford  was  a  fraud 
on  his  partner  John,  as  he  has  positively  sworn,  not  only 
that  he  had  never  authorised  the  plaintiff  to  pi^  any  sum 


(a)  1  Chit.  Rep.  707-  (c)  4  B.  Moore,  192. 

(5)  7  Taunt.  421.  {d)  7  B.  Moore,  356. 
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oo  aeeount  of  the  partnership^  but  that  the  cognovit  was        1^30. 
gpven  witfumt  his  knowledge  or  consent.  rathbone 

V. 

Dbakbford. 

Lend  Qiief  Justice  Tindal. — It  appears  to  me  to  be 
fiite  dear^  that,  after  the  partnership  was  dissolved,  the 
defendant  David  Draieford  had  no  authoritj  to  bind 
Jvhm  without  his  consent,  or  to  give  a  cognovit  for  the 
ptjmeot  of  debt  and  costs  as  between  attorney  and  client, 
ikhooigh  the  debt  might  have  been  contracted  before  the 
fotoenihip  was  dissolved — 

The  rest  of  the  Court  concurring — 

Rule  absolute. 


Taylor  v.  Willans.  Friday, 

.  ^  Feb.  5th. 

At  die  trial  of  this  cause,  before  Lord  Chief  Justice  To  render  a  per- 
I&Mfal,  at  fVestmhuter,  on  the  83rd  day  of  December  ^l^^^J^f^ 
kity  a  witness  of  the  name  of  Crockford,  not  having  obeyed  not  attending 
a  nopanMi,  nor  been  in  attendance  when  the  cause  was  u  u  incumbent 
called  on,  which  was  specialty  appointed  for  that  day,  the  ?^^  to  ^ute^ 
phntiff  was  nonsuited.  ^^^  *»5,^"  * 

material  and  ne" 
oeaaary  witness 

Mr.  Serjeant  Cross j  on  a  former  day  in  this  term,  ob^  ^Ara^  whe- 
tained  a  rule  mm,  for  an  attachm^it  against  Crockford  *®'  ^^^,^0^" 
for  non-attendance.  the  original  writ 

of  subpoena  at 
the  time  of  ser- 

Mr.  Seijeant  Wilde  now  shewed  cause,  on  an  affidavit  ▼ice  of  the  copy. 
of  Croeiford,  which  stated,  that  he  resided  in  St.  Jameses 
Street;  that  the  original  writ  otsubposna  was  not  produced 
or  shewn  to  him  at  the  time  he  was  served  with  a  copy, 
nor  was  any  conduct  money  offered  or  tendered  to  him; 
and  diat  Crockford s  attorney  had  advised  him,  that  the 
Mrvice  of  the  copy  of  the  subpcenaf  without  the  produc- 
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1830.         tion  of  the  original,  was  irregular,  and  that  he  was  not 

TATLOft       required  by  any  rule  of  this  Court  to  attend  at  the  trial. 

V.  The  learned  Serjeant  submitted,  that,  in  order  to  render 

a  party  liable  to  an  attachment  for  contempt  of  the  process 

of  the  Court,  as  in  the  case  of  a  subpcena^  the  original 

writ  should  be  shewn  at  the  time  of  service. 

Mr.  Serjeant  Cross,  in  support  of  his  rule,  produced 
affidavits,  which  stated,  that  a  copy  of  the  subpcena  was 
delivered  to  Crockford  at  the  time  of  service,  and  that  one 
shilling  was  tendered  to  him  for  conduct  money ;  but  it 
was  not  sworn  that  he  was  a  necessary  or  material  witness 
for  the  plaintiff,  or  that  he  believed  that  he  might  have 
given  material  evidence  on  his  behalf. 

Per  Curiam. — We  think  that  the  plaintiff  ought  to  have 
stated  that  Crockford  was  a  necessary  and  material  wit- 
ness for  him.  The  plaintiff  has  his  remedy  by  an  action 
for  damages  on  the  statute  5  Elizabeth,  c.  9.  It  is  doubt- 
ful whether  it  was  necessary  to  produce  the  original  writ 
of  subpoena  at  the  time  of  service,  for  it  seems  from  th« 
case  of  Wakefield  v.  Gali  (a),  that  the  name  of  a  witness,, 
though  not  in  the  original  subpoena,  may  be  inserted  there* 
in  at  any  time,  if  he  have  been  regularly  served  with  a 
copy.  However,  as  the  plaintiff  has  not  sworn  that  he 
believes  thait  Crockford  was  a  material  and  necessary  wit- 
ness for  him,  the  rule  for  the  attachment  must 


Discharged  {b). 
{a)  Holt's  Rep.  526.     (b)  See  Tidd's  Practice,  9th  edit.  Vol.  2,  805-7- 
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Foster  and  Another  v.  Charles.  Fe^eth. 

JIlIIS  was  an  action  on  the  case^  and  brought  agunst  the  whexe  the  de* 

defendant  for  giving  the  plaintiffs  a  false  representation  mended im^* 

of  the  character  and  circumstances  of  one  c/ioMR^fJacgtie.  *P,"L^^^.  ^ 

^  plaindA,  with  a 

The  first  count  of  the  declaration  stated,  that  the  plain-?  knowledge  that 

tiffs,  before  and  at  the  time  of  the  committing  the  griev*  tkm^thecha*- 

ances  thereinafter  mentioned,  carried  on,  and  from  thence-r  ^H^l^^L 

'  '  agent  was  fiuae: 

forth  hitherto  had  carried  on  trade  and  business  as  deal-  —^^fd,  in  an 

action  on  the 

ers  in  tea  and  other  goods,  to  wit,  at  London^ — and  there-  caae,  to^reooTer 

upon  the  defendant,  theretofore,  to  wit,  on  the  10th  De-  ^!^J^^^ 

cember^  18^,  contriving,  and  fraudulently  intending,  craft-  |^'  "^^^  ^^ 

ily  and  subtilly  to  deceive  and  injure  the  plaintiffs,  and  to  cesiary  for  the 

induce  them  to  employ  a  certain  person,  to  wit,  one  Jame9  pro^e  a  maU- 

Jacque,  as  their  agent  in  the  said  business,  at  Manchester,  f^motile?^^' 

in  the  county  of  Lancaster ,  to  obtain  and  receive  orders  for  th«  defendant 

,  Ibr  the  mine- 
goods  to  be  supplied  by  the  plaintiffs,  and  to  receive  and  presentation:— 

collect  monies  on  their  account,  in  the  way  of  their  said  fendantiaidwM 

business,    for    certain   commission    and  reward  to   him  ^.i^^^^n 

liif  own  know- 

(JacqueJ  payable  in  that  behalf;  falsely,  fraudulently,  and  ledge,  and  oe- 

deceitfully  represented  and  asserted  to  the  plaintiff,  that  jury  to  the 

the  said  James  Jacque  had  then  an  excellent  connection  ^'lu^dent^" 

bthat  line  at  Manchester  and  the  neighbourhood,  and  ground  of  ac 

tion. 

that  the  house  for  which  he  had  done  business  there  was 
no  longer  able  to  execute  his  extensive  orders : — ^by  means 
and  in  consequence  of  which  representation,  the  plaintiffs, 
and  one  William  Foster,  and  one  John  Holgate,  who,  at 
the  time  next  thereinafter  mentioned,  were  partners  of  the 
plaintiffs  in  the  said,  business,  not  knowing  to  the  con- 
trary, but  believing  therefrom  that  the  said  James  Jacque 
had,  at  the  time  of  such  representation,  an  excellent  con- 
nection in  the  line  of  such  agency  as  aforesaid  at  ilfan- 
ciester,  and  had  obtained  extensive  orders  there  for  some 
bouse,  were  induced  to  hire  and  engage,  and  did  after- 
wards, to  wit,  on  &c.,  at  London,  hire  and  engage  the 
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1630.  said  JamcM  Jaeque,  as  such  agent,  in  their  said  business 
at  MancheHer  aforesaidi  for  certain  commission  and  re- 
ward to  him  (Jaeque)  payable  in  that  behalf;  and  did  in- 
struct and  authorize  him,  in  that  capadty,  to  obtain  and 
tdke  orders  for  the  sale  and  supply  of  goods  by  the  plain- 
tiflb  and  their  partners  in  the  said  business,  and  to  collect 
and  receive  monies  for  and  on  account  of  the  plaintifia 
and  their  partners,  in  the  way  of  the  said  business;  and 
the  said  Jame9  Jacques  under  and  by  virtue  of  that  employ* 
ment,  did  afterwards,  to  wit,  on  &c.,  at  MancheHer  afore- 
said, to  wit,  at  London^  obtain  and  take  orders  for  the  sale 
and  supply  of  goods  by  the  plaintiffs  and  their  partners  in 
the  said  business,  to  divers  persons,  to  a  large  amount 
and  value,  and  to  collect  and  receive,  for  and  on  account 
of  the  plaintiffs  and  their  partners,  in  the  way  of  the  said 
business,  firom  divers  persons,  divers  sums  of  money; — 
whereas,  in  truth  and  in  fact,  at  the  time  the  defendant 
-  so  represented  and  asserted  as  aforesaid,  the  said  James 
Jacque  had  not  an  excellent  or  any  connection,  in  the 
^ine  of  such  agency,  at  Manchester  aforesaid,  or  its  neigh<- 
bourhood,  as  the  defendant  then  well  knew ; — and  whereas, 
in  truth  and  in  fact,  at  the  time  last  aforesaid,  the  said 
James  Jacque  had  not  obtained  extensive  orders,  or  any 
orders,  at  Manchester  aforesaid,  for  any  house  whatsoever, 
as  the  defendant  well  knew. 

The  plaintiffs  then  averred,  that  the  said  James  Jacque^ 
for  want  of  a  good  and  sufficient  connection  in  the 
line  of  such  agency,  at  Manchester  and  its  neighbour- 
fiood,  did,  under  and  by  virtue  of  his  said  employment, 
obtain  orders  for  the  sale  and  supply  of  goods  on 
credit,  by  the  plaintiff  and  their  partners  in  the  said 
business,  to  divers  customers  of  worse  and  less  respec- 
table characters  and  circumstances  than  he  otherwise 
would  have  done ;  and  did  thereby  induce  the  plaintiffs 
and  their  said  partners,  who  were  ignorant  of  the  charac- 
ters and  circumstances  of  such  customers,  to  sell  to  them 
on  credit,  and  supjily  them  with  goods,  pursuant  to  such 
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ordeiis,  such  goods  beingi  in  the  whole,  of  large  value,  to  ^  \9S0> 
wH,  of  the  value  of  8,000iL/  aod,  although  the  prices  for 
which  those  goods  were  so  sold  ought  long  ainee  to  have 
been  paid  and  satisfied  to  the  plaintiffi  and  their  partners, 
jet  thoso.  customers,  by  reason  of  such  thdr  characters 
and  circusiatances^  had  hitherto  refused  and  neglected  to 
pay  {or  the  aanie«  and  the  said  goods  were  wholly  lost  to 
the  plaintiffs  and  their  said  partners ;  to  wit,  at  &&  The 
plaintiiR  then  averred,  that  the  said  Jatmes  Jaeque,  eoa^ 
trary  to  his  duty  as  such  agent,  had  made  away  with  and 
converted  to  his  own  use,  and  had  not  paid  or  accounted 
for  to  the  plaintiffi  and  their  said  partners,  divers  large 
sums  of  money  collected  and  received  by  him  as  auch 
agentj  amounting  in  the  whole  to  a  large  sum,  to  wit,  the 
sum  oiSfiOOkt  which  was  thereby  wholly  lost  to  the  plain- 
tifis  and  their  said  partners.— The  plaintiffs  then  averredf 
that  the  said  James  JacguCt  contrary  to  his  duty  as  such 
sgent«  had  neglected  and  refused  to  render  due  and  suffi- 
cient accounts  to  tiie  plaintiffs  and  their  partners,  of  divers 
large  quantities  of  their  goods,  sold  by  him  (Jaeque),  and 
of  the  prices  of  other  of  their  goods,  which  came  to  his  pos* 
session  as  such  agent  as  aforesaid,  the  value  thereof 
amounting  in  the  whole  to  a  large  sum,  to  wit,  the  sum  of 
2,00(U./  which  goods  were  thereby  wholly  lost  to  the 
plaintiffs  and  their  said  partners,  to  wit,  at  London  afiDre* 
«aid« 

The  second  and  third  counts  varied  from  the  first,  in 
stating  the  representation  made  by  the  defendant  to  the 
plaintiflb,  as  to  the  character  and  circumstances  of  Jacque^ 
in  more  general  terms.  The  fourth  contained  an  aver* 
raent,  that  the  defendant,  at  the  time  he  recommended 
Jaeque  to  the  plaintiffs  as  a  desirable  agent,  knew  that  he 
was  indebted  to  one  Stewart  in  the  sum  of  80(M.,  and  tiiat 
he  (Jacque)  had  no  means  to  pay  such  sum ;  and  that  he, 
having  been  employed  by  the  plaintiffs  at  Manchester,  as 
$ucb  agent,  had  failed  to  account  to  them.    The  fifth 
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1830.  count  alleged,  that  the  defendant  requested  the  plaintifis 
to  employ  Jacque  as  their  agetit;  that  he  was,  at  the  time 
of  such  request,  labouring  under  serious  pecuniary  and 
other  embarrassments,  of  which  it  was  material  that  the 
plaintiffs  should  have  been  informed,  but  which  the  de- 
fendant, although  it  was  his  duty  to  have  informed  them, 
wrongfully,  deceitfully,  wilfully,  and  fraudulently  suppress- 
ed, withheld,  and  concealed  from  the  plaintiffs.  There 
were  four  other  counts,  in  which  the  suppression,  and 
concealment  of  the  real  circumstances  of  Jacque  from  the 
plaintiffs,  were  stated  in  different  terms. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  Guild- 
iallf  at  the  Sittings  afler  the  last  Trinitf/  Term,  it  appear- 
ed that  the  plaintiffs  were  wholesale  grocers  and  tea  deal- 
ers in  London;  that,  in  December,  1824,  the  defendant,  a 
soap  manufacturer,  being  intimate  with  the  plaintiffs, 
called  upon  them,  and,  after  asking  whether  they  did  any 
business  at  Manchester ,  on  being  answered  in  the  affirma- 
tive, said,  that  he  had  a  young  friend  for  whom  he  was 
very  anxious  to  procure  a  commission  in  the  tea  triyde,  and 
who  had  an  excellent  connection  at  Mancliester,  and  would 
be  a  great  acquisition  to  any  person  who  wanted  to  do 
business  there ;  that  he,  the  defendant,  had  made  the  offer 
to  the  plaintiffs  before  be  made  any  proposals  to  Messrs. 
Smith  ^  Co,  (a  respectable  house  in  the  city  in  the  same 
line  of  business  as  the  pkuntifl^),  who  would  jump  at  the 
offer ;  that  his  friend  was  so  excellent  a  young  man,  and 
of  such  a  good  character,  that  he  (the  defendant)  would 
rather  trust  him  without  security,  than  most  other  men 
with;  that  the  young  man  had  lately  done  business  at 
Manchester  for  large  tea  dealers  in  the  city,  who  could  no 
longer  execute  his  extensive  orders;  that  he  had  an  uncle 
at  Manchester,  a  clergyman  of  the  Scotch  church,  who  would 
afford  him  very  great  facilities  in  the  way  of  business,  as 
he  knew  all  the  Scotch  travellers  in  the  tea  trade;  that  the 
defendant  would  like  his  friend  to  sell  soap  for  himself 
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•nd  his  partner,  bat  that  he  feared  his  oth^  connections         IS30. 
woaU  not  allow  him  time  to  do  so.    To  this  the  plaintiffs       ^p^^!^^ 
Tephedy  that  they  had  no  wish  to  extend  their  trade,  and  v, 

that  they  had  an  objection  to  giving  commissions,  but  that, 
from  the  very  strong  recommendation  of  the  defendant, 
they  would  think  of  it.  In  the  beginning  of  1825  the  de- 
fendant introduced  the  plaintiffs  to  James  Jacque  as  his 
friend,  and  they  accordingly  employed  him  to  do  business 
far  them  at  Manchester  on  commission,  and  large  quanti- 
ties of  tea  and  coffee  were  sent  there  according  to  his 
orders,  xoktil  the  middle  of  1827,  when,  after  having  fre- 
quently sent  incorrect  statements  of  the  amount  of  receipts 
on  the  plaintiffs*  behalf,  he  became  a  defaulter  to  the 
aaoont  of  900/.,  exclusive  of  bad  debts  to  a  very  large 
eitent;  and  he  shortly  afterwards  took  the  benefit  of  the 
loH^ent  Debtors'  Act  On  the  plaintiffs'  making  inquiries 
respecting  Jaeque,  they  found,  that,  instead  of  his  having 
been  employed  in  tlie  tea  trade  at  Manchester,  in  1824,  as 
die  defendant  had  stated,  he  had,  at  the  recommendation 
of  Ae  defendant,  been  taken  into  partnership  by  a  Mr. 
Siemarit  a  warehouseman  in  WatUng  Street,  in  July,  1833, 
and  that,  in  consequence  of  heavy  losses,  and  a  robbery 
CBBMiitied  on  their  premises,  the  partnership  was  dissolved 
in  Oddber,  1824;  and  that,  on  closing  the  accounts,  Jacque 
was  foond  to  be  indebted  to  Mr.  Stewart  in  800^  /  and 
Aat,  m  November,  1824,  he  gave  a  promissory  note  for 
the  payment  of  that  sum  by  instalments,  at  two,  three,,  and 
fear  years,  but  that  neither  of  those  instalments  had  been 
paid«  These  facts  were  well  known  to  the  defendant,  in 
employ  Jacque  had  formerly  been,  and  he  also  ne- 
the  terms  of  the  dissolution  of  the  partnership 
between  Jacque  and  Stewart.  Several  letters  written 
by  the  defendant  to  Jacque  after  his  defalcation  at  iifon- 
tiester  was  discovered,  were  given  in  evidence,  in  which 
die  defendant,  in  order  to  exculpate  himself,  advised 
Jacque  as  to  the  mode  of  conduct  he  should  pursue,  and 
rot.  fv.  F 
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1830.        he  requested  bim  to  write  a  penitent  letter  to  his  employers 

Foster       ^^^^  plaintiffs);  a  copy  qf  which  the  defendant  sent  to  him; 

_    V.  and  he  ako  pressed  Jacque  not  to  communicate  to  the 

Charles.         i  .     . 

plaintiffs  the  fact  of  the  defendant's  knowledge  of  the  pre^ 
vious  embarrassments  oi  Jacque*  The  plaintiffs  having 
applied  to  the  defendant  on  the  subject^  he  expressed  bis 
l^gret  that  he  should  have  been  the  means  of  introducing 
Jacque  to  them;  and  that,  as  he  (the  defendant)  had  been 
the  means  of  their  incurring  a  loss,  he  would  see  his  part- 
ner, and  see  what  could  be  done  for  their  relief.  But  no 
further  communication  having  been  made,  the  plaintiffs 
commenced  thb  action* 

For  the  defendant,  it  was  insisted,  that  the  plaintiffs 
could  not  be  entitled  to  recover,  as  they  had  not  prov* 
ed  that  the  defendant  had  made  the  representations  io 
question  to  them  with  a  fraudulent  view  or  intent.  But 
his  Lordship  told  the  Jury,  that,  if  tbey  were  satisfied  that 
the  respresentations  respecting  the  character  oi  Jacque 
were  made  by  the  defendant  as  alleged  in  the  declaration, 
^nd  be  knew  them  to  be  false  at  the  time,  the  action  was 
maintainable ;  that,  if  they  believed  that  the  plaintiffs  would 
not  have  employed  Jacque  but  for  the  representations  of 
the  defendant  as  to  his  conduct  and  character,  the  plain- 
tiffs wovild  be  entitled  to  a  verdict  for  the  full  amount  of  the 
loss  they  had  experienced  through  the  default  of  Jacque; 
and  that,  if  the  defendant  had  suppressed  any  facts  with- 
in his  knpwiedge,  with  regard  to  the  circumstances  of 
Jacque^  which  he  ought  to  have  communicated  to  the 
plaintiffs,  it  was  also  a  ground  for  an  action  by  them:  and 
his  Lordship  eventually  left  it  to  the  Jury  to  consider,  whe- 
ther the  representations  made  to  the  plaintiffs  by  the  de- 
fendant ,were  false  within  bis  own  knowledge  or  not. 

The  Jury  returned  a  verdict  for  the  defendantr 

Mr.  Serjeant  Wilder  in  the  last  term,  obtained  a  rule 
nisif  that  thi$  verdict  might  be  set  aside  and  a  new  trial 


V. 

£harlu. 
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had,  on  the  grounds  that  the  verdict  was  against  evidence,  18^- 
and  that  the  defendant  was,  at  all  events,  liable  to  the  foster 
plaintiflb  for  the  consequences  of  a  representation  false 
withui  his  own  knowledge,  particularly  when  coupled  with 
a  suppression  of  facts  which  it  was  his  duty  to  have  dis- 
closed to  the  plaintiffs  on  recommending  Jaeque  to  them 
as  an  agent,  and  the  concealment  of  those  facts  was  equi- 
valent to  a  fraudulent  representation,  for,  as  Mr.  Justice 
Ckambre  said,  in  Tapp  v.  Lee  (a),  "  Fraud  may  consist 
as  well  in  the  suppression  of  what  is  true,  as  in  the  repre-^ 
sentation  of  what  is  false ;"  and  here,  the  defendant  solicit- 
ed the  plaintiffs  to  take  Jacqueinto  their  employ,  to  which 
they  assented,  on  the  sole  ground  of  the  favourable  repre- 
sentation of  his  character  by  the  defendant,  although  he 
wdl  knew  that  the  representation  he  had  made  was  false, 
and  that,  if  he  had  not  studiously  concealed  the  circum- 
stances of  Jaeque^  the  plaintiffs  would  never  have  employ- 
ed him  as  their  agent. 


Mr.  Serjeant  Jones  now  shewed  cause. — ^The  question 
was  left  most  correctly  by  the  Lord  Chief  Justice  to  the 
Jmry,  and  the  defendant  is  entitled  to  retain  the  verdict 
found  for  him,  and  which  was  fully  warranted  by  the, 
evidence,  and  there  is  consequendy  no  ground  to  disturb 
the  verdict,  or  to  send  the  cause  down  to  another  trial.  In 
order  to  sustain  an  action  of  this  nature,  it  is  not  enough  to 
shew  that  the  defendant  has  made  an  inaccurate  or  un- 
true representation,  or  that  he  asserted  what  he  does 
not  know,  or  suppressed  facts  which  were  within  his 
knowledge;  it  must  be  shewn,  either  that  he  acted  with  a 
wicked  design,  or  that  he  had  a  fraudulent  intention,  or 
was  induced  to  make  representations  in  favour  of  a  third 
party,  from  interested  or  pecuniary  motives.  In  other 
words,  there  must  either  be  an  intent  to  injure  the  party  > 

(a)  3Bos.  &Pul.  371. 
f2 
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1830.        to  whom  tbe  repieseDtmtion  is  madcj  or  to  benefit  die 
Fonwa,       P^noD  making  it.     In  Padey  ▼.  Freewkom,  Mr.  Justice 
«•  GroBe,  in  deliTeiing  a  most  elaborate  judgment,  82ud(a): 

''  It  is  admitted,  that  the  action  is  new  in  point  of  prece- 
dent: but  it  b  insisted  that  die  law  recognizes  principles 
on  which  it  may  be  supported.  The  principle  on  which  it 
is  contended  to  lie  is,  that,  wherever  deceit  or  fiJsehood 
is  practised  to  die  detriment  of  another,  the  hw  will  give 
redress.  This  proposition  I  controTert  Iftheasserdonbe 
a  nude  assertion,  it  is  diat  sort  of  misrepresentation,  the 
truth  of  which  does  not  lie  merely  in  die  knowledge  of  the 
defendant,  but  may  be  inquired  into,  and  the  plaintiff  is 
bound  to  do  so,  and  he  cannot  recover  a  damage  which 
he  has  suffered  by  his  own  laches/*  And,  in  the  subsequent 
case  pf  Haycraft  v.  Creasy  (6),  it  was  expressly  dedded, 
that  the  foundation  of  an  action  of  this  nature  is,  fraud 
and  deceit  in  the  defendant,  and  a  damage  to  die  plauitiff 
in  consequence  thereof;  and  Mr.  Justice  Grose  there 
said  (e):  "  Until  some  case  shall  be  decided  which  goes 
further  than  that  of  Pasley  v.  Freeman^  there  must  be 
evidence  of  fraud  to  support  such  an  action,  and  evidence 
of  being  a  dupe  is  not  sufficient**  If  a  person  asserts 
fidsehoodf  he  must  know  that  his  assertion  is  not  true;  but 
here  the  plaintiffs  did  not  shew  that  the  defendant  was  ac- 
tuated by  any  malicious  motive,  or  that  he  intended  to 
defraud  or  injure  them,  or  to  benefit  himself.  Although 
he  might  have  wished  to  confer  a  benefit  on  JaequCf 
and  though  the  latter  had  been  previously  unsuccessful 
in  trade,  yet  tbe  defendant  might  have  believed  that  he 
was  a  fit  and  proper  person  to  be  employed  as  an  agent 
to  sell  on  commission.  The  recommendation  of  Jacqve 
to  the  plaintiffs  was  in  the  nature  of  a  guarantie;  and  as 
it  was  made  nearly  three  years  before  Jacque  made  any 
default,  he  ought  not  to  be  responsible  for  his  misconduct, 

(a)  3  Term  Rep.  53, 6.  (ft)  2  East,  92.  (c)  Id.  106. 
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the  plaintiffs  having  continued  to  employ  him  in  the  inter-        1^30 
val.    But^  as  it  was  not  shewn  that  the  defendant  acted 
with  a  nudidous  or  fraudulent  intent,  there  is  no  ground 
to  disturb  the  verdict  which  the  Jury  were  fully  warrant- 
ed in  finding  for  him. 

Mr.  Serjeant  WiUe,  (and  Mr.  Serjeant  Stephen  was 
with  him),  in  support  of  the  rule,  were  stopped  by  the 
Court. 

Lord  Chief  Justice  Tindal. — Without  having  this  case 
farther  discussed,  the  Court  will  be  better  satisfied  if  it  is 
submitted  to  the  consideration  of  another  Jury.  It  is 
therefore  better  to  say  but  little  at  present,  either  as  to 
the  nature  of  the  evidence  or  facts  proved  at  the  trial,  as 
it  may  tend  to  prejudice  the  parties  when  the  cause  comes 
on  to  be  re*heard.  But  I  must  make  one  observation  as 
to  the  law,  as  far  as  regards  the  right  of  the  plaintiffs  to 
inaint,ain  this  action,  as  stated  by  my  brother  Jones,  as  it 
is  not  warranted  by  nor  consistent  with  any  previous  ad- 
judication or  decision,  and  no  authority  has  been  referred 
to  in  support  of  such  a  principle.  He  has  insisted  that  it 
is  not  sufficient  for  a  pluntiff,  in  order  to  ground  an  ac» 
tion  for  deceit  against  the  defendant  for  misrepresenting 
or  mis-stating  the  circumstances  or  character  of  a  third 
person,  to  shew  that  the  representation  is  false  within  the 
knowledge  of  the  party  making  it,  and  that  damage  has 
actually  accrued  to  the  person  to  whom  it  was  made;  but 
that  he  must  also  shew  that  the  defendant  was.  actuated 
by  malice,  or  some  interested  motive,  independently  of  the 
fiicts  he  has  represented  as  being  true.  I  am  not  aware 
of  any  authority  for  such  a  proposition,  and  it  appears  to 
me  to  be  immaterial  what  the  motive  might  be.  The  law 
will  infer  an  improper  motive,  if  a  party  make  an  incorrect 
or  wrong  statement,  if  such  statement  be  shewn  to  be 
iaise  within  his  own  knowledge,  and  is  proved  to  have  oc- 
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|8da  casioned  a  damage  or  injury  to  the  person  to  whom  it  is 
made.  I  therefore  think  that  there  ought  to  be  a  new 
trial  on  payment  of  costs. 

Mr.  Justice  Park. — I  am  also  of  opinion  that  there  ought 
to  be  a  new  trial,  for  the  reasons  stated  by  my  Lord  Chief 
Justice.  I  do  not  agree  with  the  proposition  as  stated  by 
my  brother  Jones^  particularly  as  he  has  referred  to  no  au- 
thority  in  its  support.  I  perfectly  remember  when  the  case 
of  Pasley  v.  Freeman  was  decided ;  and  in  Haycrafl  v. 
Creasy^  Mr.  Justice  Grose,  Mr.  Justice  Lawrence,  and 
Mr.  Justice  Le  Blanc,  diiFered  from  Lord  Kenyan,  and 
we  all  know  the  great  distress  of  mind  that  decision  caus- 
ed him.  But  my  brother  Chambre,  who  was  one  of  the 
most  eminent  Judges  that  ever  sat  in  this  Court,  laid  down 
the  law  applicable  to  this  species  of  action  in  Tapp  ▼. 
Lee,  and  which  I  believe  has  ever  since  been  acted  upon 
and^  treated  as  an  authority.  He  there  said  (a):  ''It 
would  be  an  absurdity  in  law  to  hold,  that  if  a  man  draws 
another  into  a  snare,  the  party  suffering  should  have  no 
remedy  by  action.  An  action  on  the  case  for  deceit  is 
well  known  to  the  law,  and  I  cannot  agree  in  the  argu- 
ment  which  has  been  used  for  the  defendant,  that  such 
actions  ought  to  be  confined  to  representations  which  are 
literally  false.  Fraud  may  consist  as  well  in  the  sup- 
pression of  Irhat  is  true,  as  in  the  representatioa  of  what 
is  false.  If  a  man,  professing  to  answer  a  question,  select 
those  facts  only  which  are  likely  to  give  a  credit  to  the 
person  of  whom  he  speaks,  and  keep  back  the  rest,  he  is 
a  more  artful  knave  than  he  who  tells  a  direct  falsehood. 
As  to  the  case  of  Haycrafi  v.  CretMsy,  I  agree  with  the 
majority  of  the  Judges  who  decided  the  point  of  law.  In 
that  case  there  was  no  fraud,  but  fraud  is  the  foundation 

(«)3Bo8.  &Pul.  371. 
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of  the  action.  There,  the  defendant  himself  was  misled — 
efery  thing  which  he  stated  he  belieyed,  the  ground  of 
action,  therefore,  totally  failed.'* 

Mr.  Justice  Gaselee. — The  decisions  adverted  to  ap- 
pear to  me  to  establish  this  principle,  that,  if  a  party  tell 
an  untruth,  or  misrepresent  a  fact  within  his  own  know- 
ledge, so  as  to  create  an  injury  to  the  person  to  whom  the 
communication  b  made,  it  is  a  sufficient  ground  of  action. 
Here,  the  defendant  voluntarily  represented  the  character 
of  his  young  friend  to  the  plaintiffs  in  the  strongest  pos- 
siUe  terms  of  approbation:— ^but,  as  the  attention  of  an- 
other Jury  is  deemed  requisite,  I  abstain  from  expressing 
any  opinion  on  the  subject. 
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1890. 


Mr*  Justice  BosAKavBT  concurred. 

Rule  absolute  for  a  new  trial,  on  payment 
of  costs. 


Greenslade  0*  Halliday, 


Monday^ 
Feb,  8M. 


1  His  was  an  action  on  the  case  for  an  alleged  injury  to  The  plaintiff 
the  plaintiff's  reversionary  interest,  by  the  defendant's  ti*TOn*back^hc 
pulling  down  and  removing  a  board  placed  across  a  stream  watcrofastream 

,  running  through 

of  water  flowing  to  the  defendant's  mill,  and  which  board  the  defendant'a 
was  put  up  by  the  plaintiff  for  the  purpose  of  irrigating  p^uVoaeofirri- 
his  meadow.  f^^^Tr*"; 

dow.    The  on- 

The  first  count  of  the  declaration  ststed,  that,  before  ginai  mode  of 

enjoying  this 
right  had|  for 
fifty  yean^  been  by  placing  Ioom  ilonea,  and  oocanonaUy  a  boardi  acroaa  the  stream;  but,  on  a  late 
occasion,  die  plaintiff's  tenant  fastened  down  the  board  with  stalies,  and  the  defendant  caused  both 
tke  board  and  the  atak^  to  be  removed  i—jHtfU^  that  he  could  only  justify  the  removal  of  the 
italces;  and  the  Jury  having  found  a  verdict  for  the  plaintiff  in  an  action  on  the  case  for  an  alleged 
ieiDry  to  him  by  the  removal  of  the  board,  the  Court  refused  to  grant  a  new  triaL 
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1830.        and  at  the  time  of  committing  the  grievance  by  the  de- 
Grefnsladb    ''^'^^*^'''  thereinafter  mentioned,  a  certain  close  of  meadow 
V-  landy  with  the  appurtenances,  situate  and  beinff  in  the  pa- 

rish  of  Old  Cleevef  in  the  county  of  Somerset,  and  near  to 
a  certain  stream  or  water-course  there,  was  in  the  pos- 
session or  occupation  of  one  William  Hagley  as  tenant 
thereof  to  the  plaintiff  (the  reversion  thereof  then  and  still 
belonging  to  the  plaintiff),  to  wit,  at  &c. ;  that,  long  be- 
fore and  until  and  at  the  time  of  the  committing  the  griev* 
ance  thereinafter  mentioned,  a  great  part  of  the  water  of 
the  said  stream  or  water-course  did  run  and  flow,  and  of 
right  ought  to  have  run  and  flowed,  and  still  of  right  ought 
to  run  and  flow  therefrom,  under  a  certain  arch,  unto,  into, 
and  along  a  certain  channel,  and  thence,  unto,  into,  and 
over  a  certun  close  of  the  defendant,  and  from  thence, 
through  a  hole  under  .the  cellar  of  a  certam  dwelling-house, 
unto  and  into  a  certain  channel,  and,  from  thence,  unto  and 
into  the  said  close  of  meadow  land,  for  the  irrigating  and 
watering  of  the  said  close,  and  the  benefit  and  improve- 
ment of  the  soil  thereof: — yet,  the  defendant,  well  knowing 
the  premises,  but  contriving  and  wrongfully  and  unjusdy 
intending  to  injure,  prejudice,  aqd  aggrieve  the  plaintiff  in 
his  reversionary  estate  and  interest  of  and  in  the  said  close 
of  meadow  land,  with  the  appurtenances,  whilst  the  same 
was  so  in  the  possession  and  occupation  of  the  said  Wil- 
liam Hagley  as  tenant  thereof  to  the  plaintiff  as  afore- 
said, and  whilst  the  plaintiff  was  so  interested  therein  as 
aforesaid,  to  wit,  on  the  Isi  January ,  18S9,  at  &c.,  wrong- 
fully and  unjustly,  without  the  leave  or  licence  and  against 
the  will  of  the  plaintiff,  pulled  down  and  removed  a  cer- 
tain board  before  then  erected,  and  then  standing  and  be- 
ing in  and  across  the  said  steam  or  water-course,  for  the 
purpose  of  diverting  and  turning  the  said  part  of  the  said 
water  there  under  the  said  arch,  and  unto  and  into  and 
^long  the  said  channel  and  close  of  the  defendant,  unto 
and  into  the  said  clos^  of  meadow  land,  for  irrigating  and 
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watering  the  same,  and  benefiting  and  improTing  the  soil         1830. 
thereof  as  aforesaid,  and  wrongfully  and  unjustly  kept  and    ^     ^"^i 
oootmuedy  and  caused  to  be  kept  and  continued  the  said  v. 

board  so  pulled  down  and  removed  as  aforesaid,  for  a  long 
tpice  of  time,  to  wit,  from  thence  hitherto,  and  thereby, 
during  the  time  aforesaid,  wrongfully  and  unjustly  let 
down  and  drew  off,  and  caused  to  be  let  down  and  drawn 
ofl^  a  great  part  of  the  water  of  the  said  stream  or  water* 
coarse,  which,  during  the  time  aforesaid,  ought  to  have 
nm  and  flowed,  and  otherwise  might  and  would  have  run 
sod  flowed,  and  hindered  and  prevented  the  same  from 
nmning  and  flowing  under  the  said  arch,  unto,  into,  and 
along  the  said  channel,  and  thence,  unto,  into,  and  over  the 
said  dose  of  the  defendant,  and  through  the  said  hole  and 
chaond,  unto  and  into  the  said  close  of  meadow  land,  for 
the  purposes  aforesaid;  and,  by  means  of  the  several  pre- 
■Bses  aforesaid,  the  aforesaid  close  of  meadow  land,  and 
the  BoH  thereof,  had  been  and  were  greatly  impoverished, 
deteriorated,  and  lessened  in  value,  and  the  plaintiff  had 
been  and  was  thereby  greatly  injured,  prejudiced,  and  ag- 
grieved in  his  reversionary  estate  and  interest  of  and  in  the 
said  dose  of  meadow  land,  with  the  appurtenances,  so  in 
the  possession  and  occupation  of  the  said  William  Hag* 
kjf^  as  tenant  thereof  to  the  plaintiff,  as  aforesaid. 

The  defendant  pleaded  the  general  issue  of  not  guilty. 

At  the  trial,  before  Mr.  Justice  Burroughs  at  the  last 
Assbes  at  Brielgewater,  it  appeared  that  one  Hagley  rent" 
ed  a  farm  of  the  plaintiff,  whidi  contained  an  ancient  mea- 
dow near  a  small  stream,  which  flowed  through  lands  be- 
loogiDg  to  the  defendant,  a  widow  lady,  who  defended  this 
action  as  guardian  to  her  son;  that,  for  a  period  of  fifty 
years  or  more,  the  plaintiff's  tenants,  and  their  predeces* 
son,  had  used  to  enter  the  defendant's  land,  and  pen  back 
die  water  of  the  stream  by  pladng  a  row  of  loose  stones 
across  a  certain  part  of  it,  and  when  the  water  was  ob- 
itmcted  or  penned  back  by  those  stones,  a  certain  portion 
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1830.        of  k  ran  through  a  small  hole  or  archway,  and  then  along 
GaEENSLADQ    ^^  artificial  channel  which  was  Cut  at  some  length  over 
V.  the  defendant's  land,  and  thence  to  the  plaintiff's  meadow, 

where  it  was  used  for  the  purpose  of  irrigating  the  same^ 
It  also  appeared,  that,  in  dry  seasons,  when  the  loose 
stones  would  not  pen  the  water  sufficiently  high  to  make 
it  pass  to  the  plaintiff's  meadow,  his  tenants  used  to  place 
a  board  or  fender  across  the  stream,  which  was  supported 
by  thede  stones,  but  neither  the  board  nor  stones  had  been 
permanently  fixed  until  January,  18S9,  when  the  plaintiff's 
tenant  placed  the  board  in  front  of  the  stones,  and  fasten* 
ed  it  down  with  two  hooked  stakes,  which  he  drove  into 
the  bed  of  the  stream. 

It  did  not  appear  whether  this  board  penned  the  water 
higher  than  before;  but  the  defendant  considering  that  the 
making  the  dam  permanent  by  the  fixing  of  the  board 
might  establish  for  the  plaintiff  a  greater  right  to  use  the 
water  than  he  before  had,  and  be  prejudicial  to  her  en- 
joyment of  a  mill  above,  and  of  certain  meadows  below  the 
dam,  she  ordered  the  stakes  to  be  pulled  up,  and  the  board 
to  be  removed  and  laid  on  a  road-way  adjoining  the  stream, 
and  at  the  same  time  told  the  plaintiff's  tenant,  that  he 
should  not  place  the  board  there  again  until  it  was  ascer- 
tained what  quantity  of  water  ought  to  pass  to  the  plain-* 
tiff's  meadow.  On  a  witness  being  called  to  prove  that 
declaration  by  the  defendant,  the  learned  Judge  refused 
to  receive  it  in  evidence,  and  seemed  to  think  that  the  de- 
fendant had  denied  the  plaintiff^s  right  to  use  the  water 
altogether,  and  told  the  Jury,  that,  if  the  board  penned  the 
water  back  in  an  unusual  manner,  or  higher  than  it  ought 
to  have  done,  the  defendant  was  entitled  to  pull  it  down, 
and  that  it  was  immaterial  how  it  was  fastened. 

The  Jury  found  a  verdict  for  the  plaintiff-^damages,  one 
shilling. 

.  Mr.  Serjeant  Merewether,  in  the  last  tertn,  obtained 


v. 
Halliday. 
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a  rale  nisi,  that  this  verdict  might  be  set  aaide^  and  a  new  1830. 
trial  had,  on  the  ground8--;/Er^9  that  the  verdict  was  QuEg^gj^^^j. 
against  the  evidence,  and  that  the  Jury  ought  to  have 
iband  for  the  defendant,  as  the  plaintiff  had  assumed  too 
large  a  right,  by  making  the  dam  permanent  by  the  fas-* 
lening  of  the  board — secondly ,  that  the  declaration  by 
the  defendant  at  the  time  ihe  board  was  removed,  was 
improperiy  rejected— and  lastly ,  that  the  Jury  had  been« 
misdirected  as  to  the  materiality  of  the  mode  by  which 
die  board  was  fastened  down. 

Bfr.  Serjeant  Wilde  now  shewed  eause.— When  the. 
board  was  fiistened  down  by  the  plaintiff^s  tenant,  it  did 
not  appear  that  the  water  was  thereby  penned  back  so  as 
to  make  it  rise  to  a  greater  height  than  it  did  before,  nor 
was  there  any  evidence  to  shew  that  the  board,  when 
fastened  down,  was  higher  than  the  dam  which  had  beeu; 
formerly  made  with  the  loose  stones*   The  plaintiff  proved 
that  for  fifty  years  his  tenants  or  occupiers  of  the  meadow- 
had  penned  back  the  water  by  a  dam,  and  sometimes  by 
a  board,  without  any  interruption  by  the  defendant's  prede- 
ce8sors»    The  weight  of  evidence,  therefore,  was  clearly  in 
&Tour  of  the  plaintiff,  and  although  the  defendant  insist-, 
ed  that  he  had  only  a  qualified  right,  yet,  if  the  enjoy- 
ment of  such  right  were  substantially  the  same  after  the. 
board  was  fastened  down,  a  mere  variation  by  making  the- 
dam  permanent  was   immaterial.     In  LuttreFs  case  (a), 
where  a  person,  having  two  old  fulling  mills,  to  which  was 
annexed,  by  prescription,  a  right  to  a  water-course,  pulled 
them  down,  and  erected  two  mills  to  grind  corn ;  it  was 
resolved,  that,  as  the  mill  was  the  substance,  and  the  ad- 
dition demonstrated  only  the  quality,  and  the  alteration 
was  not  of  the  substance,  but  only  of  the  quality,  or  the 
name  of  the  mill,  without  any  prejudice  in  the  water- 
course to  the  owner,  the  prescription  remained.    So,  here, 

C«)  4  Rep.  86. 
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1830.        the  board  was  the  substance,  and  the  addition  of  the 
^     """'^      stakes  only  demonstrated  the  quality,  but  did  not  alter 

OREEMBLADE  -^  i,,,«i 

17.  the  substance;  and  it  was  not  shewn  that  the  defendant 

Halliday.  ^^  prejudiced,  or  sustained  any  injury  by  the  mere  act 
of  fastening  the  board;  and,  although  she  might  have  or- 
dered the  stakes  to  be  taken  up,  she  had  no  right  to 
direct  the  board  to  be  removed,  which  was  an  excess 
of  power  which  the  law  will  not  justify.  In  Camynis 
Digest,  it  is  said  (a):  "A  circumstantial  variation  in  a 
thing,  to  which  a  prescription  is  annexed,  does  not  destroy 
the  prescription;'*  and  Hobart{b)  is  referred  to  in  support 
of  that  position.  In  Saunders  v.  Neumum  (e),  where  the 
occupier  of  a  mill  erected  a  wheel  of  different  dimensions 
from  the  former  one,  but  which  required  less  water,  Mr.  Jus- 
tice Bayley  said:  **  I  do  not  see  how  the  alteration  of  the 
wheel  can  make  any  difference;**  and  Mr.  Justice  Abbott 
said:  ''When  a  mill  has  been  erected  upon  a  stream  for 
a  long  period  of  time,  it  gives  to  the  owner  a  right  that  the 
water  shall  continue  to  flow  to  and  from  the  mill,  in  the  man- 
ner in  which  it  has  been  accustomed  to  flow  during  all 
that  time.  The  owner  is  not  bound  to  use  the  water  in 
the  same  precise  manner,  or  to  apply  it  to  the  same  mill; 
but  here,  the  alteration  is  by  no  means  injurious,  for  the  old 
wheel  drew  more  water  than  the  new  one."  So  in  this  case, 
as  the  defendant  did  not  prove  that  the  board  was  higher 
when  fastened  than  it  was  before,  the  mere  alteration,  by 
rendering  the  dam  permanent,  could  not  affect  the  defend- 
ant; and  she  did  not  shew  that  her  right  had  been  pre- 
judiced, but  merely  conceived  that  the  p1aintiff*s  right 
would  be  extended,  and  she  did  not  deny  the  existence  of 
his  right.  In  Williams  v.  Morland{d)  it  was  decided, 
that  flowing  water  is  publici  juris^  and  that  an  individual 
can  only  acquire  a  right  to  it  by  appropriating  so  much  of 
it  as  he  requires  for  a  beneficial  purpose ;  and,  therefore, 

(a)  Tit.  "  Pr€tcription»  (G).  (rf)  2  Barn.  &  Cress  910;  S.C 

{I)  Page  39.  4  Dow:  &  Ryl.  683. 

(f )  I  Barn.  &  Aid.  268. 
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that  the  plaintiff  could  not  recover  damages  for  the  mere        18^0. 
erection  of  a  dam  by  the  defendant; — but  that  the  phdiitiff    qi^sensladx 
was  bound  to  allege  and  prove  that  he  had  sustained  an  in-  v« 

jury  from  the  want  of  a  sufficient  quantity  of  water.  Al- 
though in  Francis  v.  Drake  (a),  which  was  an  action  on  the 
case  for  breaking  down  and  destroying  an  old  weir  and 
erecting  another  in  its  stead;  it  appeared  that  the  owner 
had  converted  it  from  wood  to  stone;  and  the  Court  of 
King^s  Bench  held,  that  he  had  a  right  to  do  so,  if  he  did 
not  make  it  higher,  or  so  construct  it  as  to  affect  a  col* 
lateral  right,  viz*  to  prevent  salmon  from  leaping  over  it, 
on  going  up  the  river  to  spawn.  Here,  however,  there 
was  no  alteration  in  the  dam,  the  board  was  of  the  same 
dimensions  as  those  formerly  used,  it  was  merely  secured 
by  a  different  mode;  and  the  declaration  by  the  defend- 
ant to  the  plaintiff^'s  tenant,  that  he  should  exercise  no 
right  there,  was  properly  excluded;  and,  although  the  de- 
fendant might  have  pulled  up  the  stakes,  she  certainly  was 
not  justified  in  ordering  the  board  to  be  removed. 

Mr.  Serjeant  Meretvether,  in  support  of  his  rule. — The 
defendant  did  not  dispute  the  plaintiff^'s  right  to  the 
water  as  he  had  before  enjoyed  it>  but  it  was  most  material 
for  her  to  support  her  own  interests,  and,  as  the  fastening 
the  board  down  with  stakes  gave  a  degree  of  permanency  to 
the  dam,  which  had  previously  been  only  occasional,  the 
defendant  was  fully  justified  in  removing  it ;  and  if  the  ver- 
dict found  for  the  plaintiff  be  allowed  to  stand,  it  wiU  es- 
tablish his  right  to  fix  the  board  with  stakes;  but  as  they 
had  never  been  before  used,  and  were  driven  into  the 
defendant's  land,  the  plaintiff  was  clearly  a  trespasser* 

[Lord  Chief  Justice  TindaL — If  the  plaintiff  had  brought 
trespass  against  the  defendant  for  removing  the  dam,  and 
she  had  pleaded,  by  way  of  justification,  that  she  had  re- 
moved the  stakes  which  were  unlawfully  driven  into  her 

(a)  Not  reported. 
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1830.        land,  might  not  the  plaintiff  have  newly  assigned  that  the 
<}REBNtLAOE    ^l^^^i^dAnt  had  removed  the  board  also?] 

The  dam  was  not  a  permanent  dam  before  the  board  was 
fastened  down ;  and  as  it  might  have  been  carried  away  by 
the  stream  when  the  defendant  ordered  the  stakes  to  be 
pulled  up,  the  plaintiff  received  no  injury  by  its  removal. 
The  mode  in  which  the  board  was  fixed  was  most  material, 
especially  as  it  had  never  been  fiEistened  before;  and  the 
defendant's  declaration  to  the  tenant,  at  the  time  of  the 
removal,  ought  to  have  been  received  in  evidence.  She 
did  not  deny  the  plaintiff's  right  to  the  water  altogether, 
but  merely  disputed  its  extent ;  and  the  Jury  might  have 
been  led  to  believe  that  she  had  ordered  that  he  should 
not  exercise  any  right  in  future,  or  that  she  had  denied 
his  right  to  any  part  of  the  water;  whereas  it  was  only  a 
qualified  or  limited  interdiction,  made  in  consequence  of 
the  plaintiff's  converting  a  dam  which  had  been  only  used 
occasionally^  to  a  fixed  and  permanent  dam. 

Lord  Chief  Justice  Tindal. — We  do  not  think  that 
there  has  been  such  a  misdirection  in  this  case,  as  to  in- 
duce us  to  grant  a  new  trial,  without  payment  of  costs. 
The  only  question  is,  whether  the  defendant  has  not  done 
more  than  she  was  justified  in  doing,  in  causing  the  stakes 
to  be  pulled  up,  and  the  board  to  be  removed  ?  I  do  not 
see  my  way  with  sufficient  clearness,  to  say  that  the  ver- 
dict for  the  plaintiff  ought  to  be  set  aside.  The  evidence 
that  was  rejected  is  not  of  sufficient  importance,  in  itself,  to 
authorize  such  a  step ;  for,  if  it  had  been  admitted,  the 
Jury  would  have  acted  rightly  in  coming  to  the  con- 
clusion they  did.  But,  from  the  evidence  before  us,  and 
on  which  this  case  must  be  decided,  I  am  clearly  of 
opinion,  that  the  defendant  has  done  more  than  she  was 
by  law  authorized  to  do.  The  board  in  dispute  had  been 
placed  across  the  stream  by  the  plaintiff,  long  before  its 
removal,  and  it  had  been  lately  fastened  down  by  his  ten- 
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•anty  by  two  stakes.     Admitting  that  this  was  a  new  mode        1^^« 

of  fixing  the  board,  yet  the  defendant,  instead  of  re*  gresnslade 

moving  the  stakes,  removed  the  board  also,  and  laid  it  on  v. 

a  road-way.     If  a  party  who  has  a  right  to  erect  and 

ndse  a  stone  weir,  erects  buttresses  thereto;  although 

they  might  be  an  encroachment  on  the  land  of  another, 

which  would  justify  him  in  pulling  them  down,  yet  lie 

would  have  no  right  to  pull  down  or  demolish  the  weir 

also. 

The  rest  of  the  Court  concurring — 

Rule  discharged.    • 


West  v.  Taunton.  '^^K* 

Feb,  9th. 

1  HIS  was  an  action^Jof  trover,  and  brought  to  recover  in  trover  for 
from  the  defendant,  a  Bow-street  officer,  certain  bank-  vereigns,  ukd  a 
notes  and  sov.ereigns,  and  a  watch-seal,  which  the  defend-  Jefendanf  cn^J* 
ant  had  taken  from  the  plaintiff,  under  the  following  cir-  ^^^  "»  "P- 

pearatice,  and 

comstances; — ^The  sum  of  3,000/.,  the  property  of  the  filed  a  plea  aa 
Commissioners  of  his  Majesty's  Customs,  had  been  pro*  the**MadTefend- 
cured,  by  means  of  a  forged  check,  from  the  Receiver  ^ll'^y*^'^'^*' 
General  of  the  Customs.    The  plaintiff  and  two  other  per-  duly  appointed 
tons  were  apprehended,  and  tried  at  the  Old  Bailey  for  half  of  bis  Ma- 
the  forgery;  one  was  executed,  another  transported  for  ^jj^^^/^U^^f ^^ 
life,  but  the  plaintiff  was  acquitted.     The  property  sought  commissioners 

*       *        *'  "^       of  his  Majesty's 

to  be  recovered  was  found  in  the  possession  of  the  plaintiff  customs,  and 
at  the  time  he  was  taken  into  custody  by  the  defendant;  ILch  soUcitor 
and  he  believing  the  money  to  be  part  of  the  proceeds  of  ^^^^  •***:^  ^T 
the  forged  check,  and  as  the  impression  on  a  sealed  letter  behalf,  comes 

and  defends  the 
wrong  and  in- 
jury, when  &C.  The  pl^ntiff  treated  this  plea  as  a  nullity,  and  signed  Judgment.  The  Court  set 
the  jwdgvcot  aaide,  on  the  ground,  that  the  plea  sufficiently  diacloaed  that  the  person  defending 
as  attorney  was  acting  in  matters  concerning  the  revenue,  and  within  the  statutory  exemption  of 
9  Ceo.  4,  0. 26. 
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1830.  found  in  the  possession  of  one  of  the  other  parties  cones- 
ponded  with  the  seal  worn  by  the  plaintiff,  the  defendant 
seized  that  also. 

The  entry  of  the  defendant's  appearance  in  the  filacer  s 
book  was  as  follows: — 

**  Middlesex-^Samttel  Hercules  TauntaUf  ats.  WiU 
Uam  Joseph  West;  cap.  returnable  fifteen  days  of  St. 
Martin* 

J.  G.  Walfordr 

A  declaration  having  been  delivered  to  Mr.  Walford^ 
with  notice  for  the  defendant  to  plead  within  the  usual 
timoi  the  following  plea  was  filed  in  the  Prothonotaries' 
office : — 

**  And  the  said  Samuel  Hercules  Taunton^  by  Joseph 
Green  Walford^  who  has  been  duly  appointed  solicitor  on 
behalf  of  his  Majesty » under  the  directions  of  the  Commis- 
sioners of  his  Majesty's  Customsi  and  who  acts  as  such  so- 
licitor, under  such  directions,  in  this  behalf,  comes  and  de- 
fends the  wrong  and  injury,  when  &c.,  and  says,  that  he 
is  not  guilty  of  the  said  supposed  grievances  above  laid  to 
his  charge,  in  manner  and  form  as  the  said  William  Jo- 
seph West  hath  above  thereof  complained  against  him. 
And  of  this,  he,  the  siud  Samuel  Hercules  Taunton  puts 
himself  upon  the  country,"  &c« 

The  plaintiff  treated  this  plea  as  a  nullity,  and  signed 
judgment,  and  assigned  as  a  reason  for  his  so  doing,  that 
the  defendant  had  neither  appeared  personally,  nor  by  an 
attorney  of  this  Court  duly  appointed  by  him,  but  by  the 
solicitor  of  his  Majesty's  Customs,  who  had  no  authority 
to  act  as  a  solicitor  or  attorney,  except  in  revenue  mat- 
ters, pursuant  to  his  appointment  by  the  statute  9  Geo. 
4,  c.  25;  and  that  it  did  not  appear  that  any  matters  con- 
cerning the  revenue  were  in  question  in  this  suit« 
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Mr.  Serjeant  Wilde,  on  a  former  day  in  this  term,  ob-  1890. 
tained  a  rule  nisi  that  the  judgment  might  be  set  aside,  ^^^ 
and  that,  upon  payment  of  the  costs  of  the  action  up  to  ■^' 

the  time  of  signing  judgmenti  and  the  costs  of  this  appli- 
cation to  the  Court,  and  the  delivery  up  of  the  wa(ch-seal 
to  the  plaintiff,  all  further  proceedings  might  be  stayed; — 
or,  if  the  plaintiff  would  not  accept  the  seal,  that  so  much  of 
the  declaration  as  related  to  the  said  seal  might  be  struck 
out  The  learned  Serjeant  produced  an  affidavit  made 
by  the  defendant,  that  he  had  no  interest  whatever  in  the 
cause,  and  that  he  was  indemnified  in  defending  this  action 
by  the  Commissioners  of  his  Majesty's  customs,  he  having 
seised  the  property  in  question  in  hb  capacity  of  a  police 
officer,  and  which  he  had  delivered  over  to  an  officer  of 
the  crown;  and  that  he  fully  believed  the  bank-notes  and 
sovereigns  found  in  the  plaintiff's  possession,  were  the  pro- 
ceeds of  the  forged  check  obtained  fix>m  the  Receiver- 
general  of  the  customs. — Mr.  Wafford  also  deposed,  that 
he  had  been  duly  appointed  solicitor  on  behalf  of  his  Ma- 
jesty, under  the  directions  of  the  Commissioners  of  his 
Majesty's  customs. 

Mr.  Serjeant  Taddy  now  shewed  cause. — The  only 
question  in  this  case  arises  on  the  construction  of  the  sta- 
tute 9  Geo.  4,  c.  25,  which  authorizes  the  appointment  of 
persons  to  act  as  solicitors  on  behalf  of  his  Majesty,  in 
any  Court  or  jurisdiction,  in  revenue  matters;  and  after 
reciting,  *  that  it  had  been  found  greatly  conducive  to  the 
public  interest,  that  persons  specially  appointed  by  the 
Commissioners  of  the  treasury,  or  by  the  several  Commis- 
ttoners  of  his  Majesty's  revenue,  to  be  solicitors  or  attor- 
neys on  behalf  of  his  Majesty,  should  act  and  practise  as 
such  solicitors  or  attorneys,  without  being  admitted  and 
enrolled  as  solicitors  or  attorneys,  and  without  being 
subject,  by  reason  of  such  acting  or  practising,  to  any 
of  the  regulations  in  force  in  any  part  of  the  United 
Kingdom  relating   to  solicitors  or  attorneys/  it  enacts 
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ISdO.^  <<  That,  whenever  any  person  has  been  appointed  to  be  so- 
licitor or  attorney  on  behalf  of  his  Majesty,  under  the  or«* 
ders  of  the  Commissioners  of  the  treasury,  customs,  frc.,  &c.y 
it  shall  and  may  be  lawful  for  such  person  to  act  and  prac- 
tise as  such  solicitor  or  attorney,  under  such  orders,  in  all 
Courts  and  jurisdictions  in  the  United  Kingdom.*'  At  law, 
a  defendant  must  either  appear  personally,  or  by  an  attor- 
ney  of  the  Court,  who  acts  on  his  retainer,  and  over  whom 
the  Court  has  jurisdiction;  and  although  the  solicitor  of 
the  customs  is  appointed  to  act  on  behalf  of  his  Majesty, 
under  the  statute  9  Geo.  4,  yet  it  is  not  competent  to  him 
to  appear  and  file  a  plea  for  a  defendant,  without  stating 
that  he  acts  on  his  behalf;  for  he  has  only  anthority  so  to 
do  when  the  cause  or  matter  in  dispute  conoems  revenue 
matters,  of  which  the  Court  should  be  apprised,  either  by 
affidavit,  or  by  a  suggestion  on  the  record*  Although  the 
Lord  Mayor  of  London  constitutes  the  chief  Prothonotary 
of  this  Court  his  attorney,  to  prosecute  and  defend  the 
rights  and  privileges  of  the  city,  yet  the  Lord  Mayor 
comes  personally  into  Court,  and  nominates  the  Prothono- 
tary as  his  attorney,  and  his  name  is  immediately  record- 
ed. But  Mr.  Watford  is  not  an  attorney  of  the  Court, 
and  there  is  nothing  to  shew  that  he  has  authority  to  act 
for  the  defendant,  or  that  he  defends  the  action  on  behalf 
of  his  Majesty,  or  that  the  interests  of  the  revenue  are 
concerned. 

Mr.  Serjeant  Wilder  in  support  of  his  rule. — In  the  late 
case  of  Rowe  v.  Brenion{a),  the  Court  of  King's  Bench 
granted  a  trial  at  bar,  upon  the  mere  suggestion  of  the 
Attorney-General,  that  the  crown  was  interested  in  the 
result  of  the  cause,  although  there  was  nothing  to  shew, 
on  the  face  of  the  record,  that  any  such  interest  existed. 
But  here  it  is  alleged  in  the  plea,  that  Mr.  IFidford  has 
been  duly  appointed  solicitor  on  behalf  of  his  Majesty, 

{a,  8  Barn.  &  Cress.  737;  5.  C.  3  Man.  &  Ryl.  133. 
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«:  13  Edw.  1,  c.  10.  (c)  2  Geo.  2,  c.  23,  made  per])e. 

&)  3  Jae.  U  c.  7.  ttul  by  30  Geo.2,  c.  19. 


the  directions  of  the  Commissioners  of  the  customs^  1830. 
and  that  he  ads  as  such  solicitor;  which  is  a  sufficient  in* 
timatioa  of  his  authority  to  the  Court.  At  all  events^  the 
plaintiff  should  either  ^ave  demurred^  or  applied  to  set 
aside  the  plea,  and  not  have  treated  it  as  a  nullity,  and 
ogned  judgment. 

Lord  Chief  Justice  Tindal. — I  feel  no  doubt  whatever 
as  to  the  authority  of  Mr.  Walford  to  appear  as  the  attor- 
ney fiir  the  defendant  in  this  cause;  and  that  authority  suf- 
ficiaitly  appears  upon  the  face  of  the  plea,  and  is  properly 
stated*  At  common  law,  and  previously  to  the  statute  of 
Wewbumster  the  second  (a),  no  parties  to  a  suit  were  per- 
mitted to  appear  by  attorney  without  the  King's  special 
warrant;  but  now,  by  that  statute,  a  general  liberty  is 
giien  to  parties  to  appear  and  defend  by  attorney.  The 
pfaetioe  being  thus  established,  the  number  of  persons 
vho  assumed  to  act  as  attorneys  was  found  to  be  highly  in- 
eoDvaneDt;  and,  from  the  time  of  James  the  First  (6)  to 
George  the  Second  (c),  various  acts  of  Parliament  were 
passed  for  the  regulation  of  attorneys,  and  to  limit  their 
mmiber,  and  by  which  certain  modes  of  qualification 
woe  prescribed  previously  to  their  admission,  and  a  pe- 
nalty enlbroed  on  persons  practising  without  having  been 
doly  admitted ;  and  the  object  of  th6  statute  9  Geo.  4, 
e.  25,  was,  to  exempt  from  those  penalties  persons  who 
bad  not  been  duly  admitted  and  enrolled  as  solicitors  or 
sttanieysy  but  who  had  been  specially  appointed  to  act  as 
anch,  on  bdialf  of  his  Majesty.  The  first  section  express- 
ly enacts,  that,  **  whenever  any  person  has  been,  or  is,  or 
ihaB  be  aippointed  to  be  solicitor  or  attorney  on  behalf  of 
his  Mi^esty,  under,  the  orders  and  directions  of  the  Com- 
of  the  treasury,  cueioms,  excise,  or  stamps, 
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18d0«  or  under  the  orders  and  directions  of  any  Commissionen, 
or  other  person  or  persons  having  the  management  of  any 
other  branch  of  his  Majesty's  revenuej  for  the  time  being, 
it  is  and  shall  and  may  be  lawful  for  such  person  to  act 
and  practise  as  such  solicitor  or  attorney*  under  such  or- 
ders and  directions*  in  all  and  every  Court  and  Courts*  ju- 
risdiction and  jurisdictions,  place  and  places*  in  any  and 
every  part  of  the  United  Kingdom ;  any  thing  in  any  act  of 
Parliament*  or  in  any  order  or  rule  of  any  Court  of  Justice, 
or  any  law,  usage*  or  custom*  in  force  in  any  part  of  the 
United  Kingdom  relating  to  solicitors  or  attorneys*  or  to 
the  admission  or  practice  of  such  solicitors  or  attorneys,  to 
the  contrary  in  anywise  notwithstanding;"  and  the  second 
section  enacts*  **  that  every  person  who  shall  or  may  have 
acted  as  such  solicitor  or  attorney  under  or  in  pursuance 
of*  or  in  obedience  to*  any  such  appointment*  orders*  and 
directions*  shall  be  and  is  hereby  respectively  indemnified 
for  and  on  account  of  the  same*  and  of  any  act  or  thing 
done  in  pursuance  of*  or  in  obedience  to*  or  in  conformity 
with*  such  appointment*  orders*  and  directions;  and  if  any 
action*  suit*  prosecution*  or  proceeding*  hath  been*  or  shall 
be  commenced  against  any  person*  for  or  in  respect  of  any 
act*  matter*  or  thing  done  under  such  appointment*  orders, 
or  directions  as  aforesaid*  it  shall  be  lawful  for  the  defend- 
ant or  defender  in  any  such  action*  suit*  prosecution*  or 
proceeding*  in  or  before  whatever  Court  the  same  may  be 
conmaenced  or  had*  to  apply  to  such  Court*  by  motion  in  a 
summary  way*  to  stay  all  proceedings  whatever  against  such 
defendant  or  defender*  and  such  Court  is  hereby  required 
to  nuike  order  for  that  purpose  accordingly."  Here*  the 
words  used  in  the  plea  sufficiently  disclose  to  the  Court 
that  Mr.  Wa(ford  has  been  duly  appointed  solicitor  of  bis 
Majesty's  customs*  and  that  he  acts  as  such : — they  not  only 
point  out  his  character*  but  bring  him  within  the  excep- 
tion in  the  9  Oeo,  4;  and  he  is  also  authorized  to  act  as  an 
attorney  for  the  Commissioners  by  whom  he  was  appointed. 
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The  plaintiff,  therefore,  should  not  have  treated  the  plea        I8d0. 
Bs  a  nullity :  hut  he  will  not  be  concluded  by  this  decision, 
for  he  may  sue  for  the  penalty  imposed  by  the  statute  2 
Geo.  2,  c.  iS,  s.  S4,  if  Mr.  IValfard  be  not  legally  autho- 
rized to  act  as  the  attorney  for  the  defendant 

«  

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The  ob- 
ject of  the  statute  9  Oeo.  4,  was  to  have  persons  of  su- 
perior rank  and  character  to  act  as  attorneys  or  solicitors 
on  behalf  of  his  Majesty,  and  to  exempt  such  persons 
from  the  penalties  which  attach  to  those  who  practise 
as  attorneys  without  haYing  senred  a  regular  clerkship,  or 
been  duly  admitted.  Although,  before  the  statute  of  fVesi" 
minster  the  second  was  passed,  a  party  could  not  sue  or 
defend  by  attorney,  but  the  defendant  himself  deUvered  his 
plea  in  Court,  yet  he  may  now  appear  and  plead  by  an  at- 
torney who  is  authorized  to  act  for  him  as  such.  Although 
it  has  been  said,  that  one  who  acts  as  an  attorney  should 
be  subject  to  the  jurisdiction  of  the  Court  of  which  he  is 
an  officer,  still  I  am  not  prepared  to  say,  that  a  person  who 
fiDs  the  situation  and  acts  in  the  character  of  solicitor  to 
the  customs,  would  not  be  equally  amenable  to  the  Court 
for  misconduct,  as  a  person  duly  qualified  to  act  as  an  at- 
torney.    I  have  no  doubt  but  that  the  plea  was  properly 
put  in  and  filed,  and  that  Mr.  fValfard  acted  under  the 
directions  of  the  Commissioners  of  the  customs. 

Mr.  Justice  Gaselee. — Mr.  Watford  no  doubt  consi- 
dered himself  fully  qualified  to  act  as  attorney  for  the  de- 
fendant, and  I  think  he  need  not  have  made  any  applica- 
tion to  the  Court  previously  to  the  filing  of  the  plea.  It 
clearly  appeared  from  the  proceedings,  as  stated  in  the  de- 
fendant's affidavit,  that  the  matter  at  issue  between  the 
parties  concerns  the  revenue,  as  a  forgery  had  been  com- 
mitted, by  which  a  large  sum  had  been  obtained  from  the 
Receiver-general  of  the  customs,  and  the  defendant  was  set 
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1830.  in  motion  by  the  Commissioners,  who  took  the  plaintiff  b- 
to  custody,  and  found  bank-notes  and  money  In  his  pos- 
session, which  he  believed  to  be  the  produce  of  the  forged 
check;  and  it  also  appears  by  Mr.  Wd^orJCs  affidavit,  that 
he  had  been  duly  appointed  solicitor  to  the  customs,  and 
he  was  clearly  authorized  to  act  in  that  character. 

Mr.  Justice  Bosanquet. — Grenerally  speaking,  a  de- 
fendant can  only  appear  and  defend  by  an  attorney  duly 
qualified  and  admitted  by  the  Court;  but,  in  matters  con- 
cerning the  revenue,  persons  who  have  been  appointed 
solicitors  or  attomies  on  behalf  of  his  Majesty,  are  autho- 
rised to  act  as  such  by  virtue  of  the  statute  9  Geo.  4,  and 
this  case  certainly  embraces  a  matter  connected  with  the 
revenue.  Mr.  Walford  did  not  constitute  himself  an  at- 
torney, and  he  has  sworn  that  he  had  been  duly  appointed 
solicitor  to  the  customs.  The  defendant,  by  hb  appearance, 
adopted  him  as  his  attorney,  and  authorized  him  to  act 
in  his  behalf;  and  the  statute  does  not  confine  the  pri- 
vilege to  cases  in  which  the  Crown  is  a  party  or  concerned, 
but  extends  to  all  matters  affecting  the  revenue.  The 
rule,  therefore,  must  be  made  absolute. 

The  Court,  after  referring  to  the  cases  of  Pickering  v. 
Trusie  (a),  Brunsdan  v.  jiusHn  (6),  Tucker  v.  Wright  (c), 
and  Earle  v.  Holdemess  (<{),  ordered,  that,  upon  the  de- 
fendant's delivering  up  the  seal  to  the  plaintiff,  accord- 
ing to  the  terms  of  the  rule,  it  should  be  made — 

Absolute. 

(a)  7  Term  Rep.  63.  Biiig.  GOl. 

(6)  Tidd's  Prac.  9th  edit.  Vol.  1,  {d)  i  Moore  &  Payne,  254;  S. 

p.  545.  C.  4  Bing,  462. 
fO  II  B.Moore,  600 j  S.C.3 
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1830. 

SuARPE  Rnd  Another,  Assignees  of  Harrison,  an  Insol-       Tuesday, 

vent  Debtor,  v.  Thomas. 

J.  HIS  was  an  action  of  assumpsit  for  money  had  and  A  warrant  of 
received,  and  brought  by  the  pkinti£Ps,  as  assignees  of  one  cuteTbyrtrad- 
Harrison,  an  insolvent  debtor,  against  the  defendant,  to  ^^^  ^^{{j^ 
recover  a  sum  of  money  which  he  had  become  possessed  rising  him  to 
of  under  the  following  circumstances.  On  the  5th  otJanu*  mem  and  sue 
sartfj  1827,  Harrison^  being  in  embarrassed  circumstances,  fo"uiwi?h!Tnd 
called  a  meeting  of  hb  creditors  at  Souihampton,  and  pro-  ^  ^^^J^  ^»"<^ 
posed  to  execute  a  deed  of  assignment  of  all  his  property,  instrument  was 
to  trustees,  in  trust,  to  pay  all  his  creditors  ten  shillings  the7uryVound 
m  the  pound ;  and  he  instructed  his  attorney  to  prepare  ^'^J^n^Jl^^de*^' 
the  deed  accordingly.    On  the  same  night  he  went  to  fendant  meant 
London,  for  the  purpose  of  obtaining  the  consent  of  some  of  nefit  of  the  in- 
his  creditors  there,  and  on  the  8th  o(  January  he  executed  a  ^l^^^Hi^^^o 
warrant  of  attorney  to  the  defendant,  his  brother-in-law,  to  ^«  *  ^^^  "P- 

''  on,  or  assign- 

secure  him  700/.  and  interest,  at  the  rate  of  5/.  per  cent.,  ment  of  the  es- 

and  the  defendant  was  to  be  at  liberty  to  enter  up  judg-  of  !he"inMivcnr, 

meni  forthwith,  or  at  any  time  thereafter,  and  to  sue  out  "^^^  '^Ahe  "** 

execution  for  the  above  sum  and  interest  due  thereon«  itatute  7  Geo,  4, 

The  defendant  entered  up  judgment  on  the  12th  of  Jan-  as  against  the 

uary,  and  sued  out  a  writ  of  Jleri  facias  thereon  on  the  "S.''^'*'" 

15th,  which  was  executed  on  the  16th,  and  on  the  SSnd 

the  whole  of  Harrison^s  goods  and  stock  in  trade  were 

valued  and  appraised  to   the  defendant  at  the  sum  of 

395/.  Ms.    The  other  creditors  of  Harrison  obtained 

nothing ;  and,  one  of  them  having  arrested  him  on  the  7th 

o^  February,  he  went  to  prison  on  the  8th,  on  the  14th 

be  petitioned  the  Court  for  the  relief  of  Insolvent  Debtors, 

and  on  the  S£nd  March  was  discharged  by  order  of  that 

Court,  under  the  statute  7  Geo.  4,  c*  57. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  the 

last  Assizes  at  Winchester,  his  Lordship  told  the  Jury, 

that,  if  the  warrant  of  attorney  was  executed  by  Harrison, 
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with  a  view  to  his  taking  the  benefit  of  the  Insolvent 
Debtors'  Act^  it  was  void  as  against  the  plaintiffs  as  his 
assignees;  and  they  found  that  the  instrument  was  execut- 
ed with  such  an  intent,  and  accordingly  returned  a  verdict 
for  the  plaintiffs. 


Mr.  Serjeant  Mereweiher,  in  the  last  term,  obtained  a 
rule  nisi,  that  this  verdict  might  be  set  aside,  and  a  noD- 
suit  entered,  on  the  ground  that  the  warrant  of  attorney 
executed  by  Harrison,  and  given  to  the  defendant,  was 
not  a  transfer,  charge,  delivery,  or  making  over  of  the  in- 
solvent's estate  or  effects,  within  the  terms  or  meaning  of 
the  ^Snd  section  of  the  statute  7  Geo.  4,  c.  57  (a).  The 
33rd  and  34th  sections  relate  expressly  to  warrants  of  at- 
torney, and  the  word  charge  in  the  3Snd  section  is  the 
only  word  that  can  apply  to  instruments  of  that  nature,  as 
*  a  security  for  money'  can  only  apply  to  an  existing  secu- 
rity, and  available  at  the  time  of  the  transfer  or  delivery. 
A  warrant  of  attorney  passes  no  immediate  interest,  it 
merely  authorizes  the  party  to  whom  it  is  given  to  sign 


(a)  By  which  it  is  enacted, 
'*  That,  if  any  prisoner  who  shall 
file  his  petition  for  his  discharge 
under  that  act,  shall,  before  or 
after  his  imprisonment,  being  in 
insolvent  circumstances,  volunta- 
rily convey,  assign,  transfer, 
rAiirge,  deliver,  or  make  over  any 
estate,  real  or  personal,  security 
for  money,  bond,  bill,  note,  mo- 
ney, property,  goods  or  effects 
whatsoever,  to  any  creditor  or  cre- 
ditors, or  to  any  person  or  persons 
in  trust  for,  or  to  or  for  the  use, 
benefit,  or  advantage  of  any  cre- 
ditor or  creditors,  every  such 
conveyance,  assignment,  transfer, 
charge,  delivery,  and  making  over, 
shall  be  deemed,  and  was  thereby 


declared  to  be  fraudulent  and 
vend  as  against  the  provisional  or 
other  asagnee  or  assignees  of 
such  prisoner,  appointed  under 
that  act: — Provided  always,  that 
no  such  conveyance,  assignment, 
transfer,  charge,  or  delivery,  or 
making  over,  shall  be  so  deemed 
fraudulent  and  void,  unless  made 
within  three  months  before  the 
commencement  of  such  imprison- 
ment, or  with  the  view  or  inten- 
tion by  the  party  so  conveying, 
assigning,  transferring,  charging, 
delivering,  or  making  over,  of 
petitioning  the  said  Court  for  his 
discharge  from  custody  under  that 
act.'* 
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judgment,  and,  until  that  is  done,  it  is  no  charge.  In  Hoi*  1830. 
bird  V.  Anderson  (a),  where  A.,  being  indebted  to  B.  and 
C,  afker  being  sued  to  judgment  and  execution  by  JB., 
went  to  C  and  voluntarily  gave  him  a  warrant  of  attorney 
to  eonfefls  judgment,  upon  which  judgment  was  immediate- 
ly entered  up,  and  execution  levied  on  the  same  day  on 
which  Bm  would  have  beeu  entitled  to  execution,  and  had 
threatened  to  sue  it  out — ^it  was  held,  that  the  preference 
80  given  by  A.  to  C  was  neither  unlawful  nor  fraudulent, 
within  the  meaning  of  the  statute  IS  EUntibethj  c.  5.  In 
Doe  d.  JUUchinson  v.  Carter ^  Lord  Kenyan  said  (i),  ''  A 
judgment  signed  under  a  warrant  of  attorney  is  merely  to 
shorten  the  process,  and  to  lessen  the  expense  of  the  pro- 
ceedings.**  There  a  lessee,  who  had  covenanted  not  to 
let,  assign,  transfer,  make  over,  or  otherwise  part  with 
an  indenture,  with  a  proviso  that  the  landlord  might  in 
such  case  re-enter,  gave  a  warrant  of  attorney  to  confess 
judgment,  on  which  the  lease  was  taken  in  execution  and 
sold,  it  was  held  to  be  no  forfeiture  of  the  lease.  Al* 
though  in  Heapy  v.  Parris,  Lord  Kenyan  said  (c),  **  A 
judgment  debt  is  a  debt  of  a  superior  nature,  and,  when 
docketed,  is  to  be  paid  before  simple  contract  debts:"  yet 
the  judgment  must  be  entered  up  and  docketed  before  it 
can  be  a  charge  upon  the  estate  of  the  debtor. 

Mr.  Serjeant  Wilder  and  Mr.  Serjeant  BompaSf  now 
shewed  cause. — It  is  immaterial  to  consider  whether  the 
warrant  of  attorney  falls  within  the  meaning  of  the  32nd 
section  of  the  statute  7  Geo.  4,  c.  57,  for  any  collusive 
concert  or  arrangement  to  defeat  the  object  of  that  act 
renders  the  transaction  altogether  void,  and  neither  party 
can  avail  himself  of  it.  If  a  trader  fraudulently  transfer  or 
deliver  any  part  of  his  property  to  a  creditor  in  contem- 

(a)  5  Tenn  Rep.  235.  (6)  8  Term  Rep.  €1. 

(c)  G  Term  Rep.  369. 
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1830.         plation  of  bankraptcy,  sach  transfer  is  wholly  void,  and 
the  property  vests  in  the  assignees.    The  object  of  the 
Legislature  in  passing  the  Insolvent  Debtors*  Act  as  well 
as  the  acts  relatire  to  bankrupts,  was,  that  the  property  of 
the  insolvent  or  bankrupt  should  be  fairly  and  equally  dis- 
tributed among  his  creditors  at  large;  and  here,  the  Jury 
have  found  in  terms  that  the  warrant  of  attorney  was  givra 
by  HarrisoMf  in  contemplation  of  his  taking  the  benefit 
of  the  Insolvent  Debtors'  Act.   That  was,  in  legal  effect,  a 
voluntary  or  fraudulent  preference  of  a  particular  creditor, 
to  the  detriment  of  the  creditors  at  large.     But  a  warrant 
of  attorney  is  a  security  far  money  within  the  meaning  of 
the  SSnd  section  of  the  act;  and  all  provisions  in  a  statute 
which  are  meant  to  guard  against  fraud,  must  receive  a  large 
and  liberal  construction.     In  Miles  v.  Rawlyns  (a),  where 
a  warrant  of  attorney  was  given  for  a  certain  sum,  with  a 
defeasance,  to  be  void  on  payment  of  certain  bills  accepted 
for  a  bankrupt.  Lord  EUenborough  said,  that  the  warrant 
of  attorney  appeared  to  him  to  constitute  a  debiium  in 
praseniif  sulSicient  to  support  the  commission;  and  here, 
as  the  warrant  of  attorney  was  given  voluntarily  by  Har^ 
rison,  he  being  insolvent  at  the  time,  and  intending  to  take 
the  benefit  of  the  act,  it  was  a  charge  on  his  estate  and 
eflTects,  and  was,  consequently,  fraudulent  and  void  as 
against  the  provisional  and  ultimate  assignees.   If  a  party, 
being  in  insolvent  circumstances,  voluntarily  deliver  a 
security  for  money  to  a  creditor,  it  is  within  the  mis- 
chief of  the  act     So  is  a  charge  upon  his  estate,  or  a 
transfer  of  his    goods  or   efilects.     Although,  in  Dae 
d.  Mitchinson  v.  Carter,  where  a  lessee  who  covenanted 
not  to  assign  an  indenture,  gave  a  warrant  of  attorney 
to  confess  judgment,  on  which  the  lease  was  taken  in 
execution  and  sold,  it  was  held  to  be  no  forfeiture  of 
the  lease;  yet,  when  that  case  afterwards  came  before  the 

(o)  4  £sp.  Rep.  196. 
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Court  (a),  and  it  appeared  that  the  warrant  of  attorney  i830. 
was  executed  and  given  to  a  creditor  for  the  express  pur- 
pose of  enabling  him  to  take  the  lease  in  execution,  the 
Court  held  this  to  be  in  fraud  of  the  covenant,  and  that 
die  landlord  might  recover  the  premises  in  ejectment  from 
a  purchaser  under  the  Sheriff's  sale ;  and  Mr.  Justice  Grose 
said:  "  No  man  can  avail  himself  of  his  own  fraud  to  avoid 
the  law."  Although  in  Thampion  v.  Freenum  (i),  where 
the  defendant,  upon  joining  with  a  bankrupt  as  surety  in 
two  bonds,  received  a  counter  bond  of  indemnity,  and, 
previously  to  the  bankruptcy,  before  the  two  bonds  became 
due,  received  from  the  bankrupt  a  warrant  of  attorney 
to  confess  judgment,  and  took  possession  of  goods  under  it, 
die  Court  held,  that  he  was  entitled  to  retain  them  against 
the  assignees,  although  the  two  bonds  were  not  discharg* 
ed  by  him  till  after  the  execution,  nor  had  the  obligees 
then  threatened  to  resort  to  him  for  payment:  yet  Lord 
Mansfield  said :  '*  A  bankrupt,  when  in  contemplation 
of  his  bankruptcy,  cannot,  by  his  voluntary  act,  favour 
any  one  creditor;"  and  here,  there  can  be  no  doubt  but 
that  Harrison  voluntarily  gave  the  warrant  of  attorney  to 
the  defendant,  and  that  he  contemplated  petiidoning  the  In- 
solvent Debtors'  Court  at  the  time.  The  case  of  HoUnrd 
V.  Anderson  does  not  apply  to  the  present,  as  there  was 
no  fraud,  and  the  creditor  was  preferred  by  his  debt- 
or, not  with  a  view  of  any  benefit  to  the  latter,  but  mere- 
ly to  secure  a  joint  debt  to  the  former,  without  any  inten- 
tion of  bankruptcy  or  insolvency.  That,  therefore,  was 
not  a  fraudulent  preference,  nor  made  to  defeat  the  pro- 
virions  of  a  statute,  the  object  of  which  is  to  guard  against 
fraud,  and  protect  the  creditors  at  large  of  a  party  whose 
estate  has  become  subject  to  the  jurisdiction  of  the  Insol* 
vent  Debtors'  Court,  and  which  is  vested  in  the  assignees 
of  the  insolvent  from  the  time  of  filing  his  petition  to  the 
Court. 

(fl)  8  Term  Rep.  300.  (6)  l\Teibm  Rep.  155. 
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1830.  Mr.  Serjeant  Merewether^  in  support  of  his  rule. — ^Al- 

though a  party  Toluntarily  execute  a  warrant  of  attorney, 
and  in  favour  of  the  creditor  to  whom  it  is  given,  it  does  not 
render  the  instrument  void  at  law.  In  Holbird  ▼•  Anderxon^ 
Lord  Kenyan  drew  a  distinction  between  a  warrant  of  at- 
torney given  on  a  good  consideration,  and  where  it  is  mere- 
ly colourable,  and  said,  that  the  words  of  the  statute  13 
Elizabeth^  by  which  all  fraudulent  gifts  and  conveyances 
to  the  intent  to  delay  or  defraud  creditors,  are  declared  to 
be  void,  do  not  apply  to  a  case  where  a  warrant  of  attor- 
ney is  given  on  a  good  consideration.  An  instrument  of 
that  nature  confers  no  new  right  on  the  party  to  whom  it 
is  given.  He  might  act  without  it,  and  Lord  Kenyan  said, 
in  Doe  v.  Carter^  *^  I  adopt  the  distinction  between  those 
acts  that  a  party  does  voluntarily,  and  those  that  pass  in 
invitum;  judgments  in  contemplation  of  law  always  pass  tn 
intiium;  and  I  see  no  difference  between  a  judgment  that  is 
obtained  in  consequence  of  an  action  resisted,  and  a  judg- 
ment that  is  signed  under  a  warrant  of  attorney."  If  a 
creditor  call  on  his  debtor  for  payment  of  a  debt  due, 
and  he  give  a  warrant  of  attorney  to  confess  judgment,  it 
is  no  fraud,  it  only  amounts  to  an  acquiescence  on  his  part 
that  the  debt  is  due  and  the  demand  just.  But  the  Le- 
gislature have  not  considered  the  voluntary  act  of  giving  s 
warrant  of  attorney  to  a  creditor  to  be  a  fraudulent  trans- 
fer or  delivery  within  the  SSnd  section  of  the  statute  7 
Geo.  4,  as  it  could  only  operate  or  take  effect  when  final 
judgment  had  been  signed  and  execution  issued  thereon. 
The  statute  3  Geo.  4,  c.  39,  which  was  passed  for  prevent- 
ing frauds  upon  creditors  by  secret  warrants  of  attorney 
to  confess  judgments,  is  extended  to  the  provisions  of 
the  statute  7  Geo.  4,  c.  57;  for,  the  3Srd  section  en- 
acts, that  the  act  of  3  Geo.  4,  shall  extend  to  the  pro- 
visional or  other  assignees  of  insolvents,  who  shall,  after 
the  expiration  of  twenty-one  days  next  after  their  exe- 
cution of  such  warrant  of  attorney,   apply  by  petition 
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to  the  Insolvent  Court  for  their  discharge,  according  to  1830. 
the  profisioiu  of  that  act.  So,  the  34th  section  pro- 
vides, that  a  warrant  of  attorney  is  not  to  be  acted  up- 
00,  or  made  available  against  the  goods  of  an  insolvent, 
after  his  imprisonment.  The  Legishiture  has  always  con- 
sidered that  warrants  of  attorney  differ  from  other  securi- 
ties for  the  payment  of  money;  and  their  validity  is  ex- 
pressly recognised  by  the  7  Geo.  4,  but  under  certain  re- 
strictioas.  Here,  the  warrant  of  attorney  was  not  given 
with  a  fraudulent  view  or  intent,  as  in  Doe  v.  Carter^ 
and  it  was  not  void  per  se.  In  Lee  v.  Thurston^  Lord 
Chief  Justice  Abbott  drew  a  distinction  between  a  cog* 
9orii  and  a  warrant  of  attorney,  and  said  (a),  "A  warrant 
to  confess  a  judgment  is  a  very  different  thing  from  the  act 
of  ooofessmg.  A  warrant  of  attorney  is  only  an  authority 
to  sign  judgment,  but  a  cognovit  amounts  to  an  actual 
ooofessimi:  a  warrant  to  acknowledge  is  not  the  same 
tiiiog  as  an  actual  acknowledgment.'*  Although,  in  Miles 
T.  RmclynSf  Liord  EUenborough  is  reported  to  have  said, 
tiut  a  warrant  of  attorney  constituted  a  debitum  in  pra" 
anfj,  yet  it  only  had  reference  to  a  petitioning  creditor's 
debt,  on  which  a  commission  of  bankruptcy  might  be  sup- 
ported. **  The  transfer,  charge,  or  delivery  of  any  secu- 
rity fixr  money  9**  in  the  32nd  section  of  the  7  Geo.  4,  can- 
not apply  to  a  warrant  of  attorney;  for,  such  security  must 
be  of  a  pecuniary  nature,  and  capable  of  being  acted 
qmi  immediately ;  namely,  a  valid  and  existing  security 
m  the  hands  of  the  insolvent  at  the  time  it  was  given;  and 
bere,as  the  warrant  of  attorney  was  merely  given  to  confess 
a  judgment,  the  defendant  could  not  avail  himself  of  it  until 
judgment  was  aigned.  Neither  did  it  constitute  **a  charge" 
00  the  debtor's  estate  and  effects,  until  execution  had  been 
iaoed  on  the  judgment.  In  WiUon  v.  fVhitaker  {b), 
Lwd  Chief  Justice  Abbott  doubted  whether  the  statute 

(«)  I  Chit  Rep.  269.  (6)  I  Mood  &  Maik.  9. 
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1830.  3  Geo.  4y  c.  39,  extended  to  cases  where  no  act  of  bank- 
ruptcy bad  been  committed  at  the  time  of  giving  a  warrant 
of  attorney;  and  here,  when  the  instrument  was  executed 
by  HafTuanf  he  did  not  inform  the  defendant  that  he 
bad  any  intention  of  taking  the  benefit  of  the  Insolvent 
Debtors*  Act,  and  be  did  not  go  to  prison  until  a  month 
afterwards. 

Lord  Chief  Justice  Tindal. — The  statute  7  Geo.  4,  c. 
57y  was  passed  expressly  for  the  prevention  of  fraud  by  per- 
sons, who,  being  in  insolvent  circumstances,  might  apply 
for  relief  under  it;  and  every  clause  which  has  that  object  in 
view  ought  to  receive  a  large  and  liberal  construction.  The 
only  question,  therefore,  in  this  case  is,  whether  a  warrant 
of  attorney  given  by  a  party  on  the  eve  of  his  insolvency, 
to  a  creditor,  authorizing  him  to  enter  up  a  judgment  forth- 
with, and  which  the  creditor  caused  to  be  done  four  days  after 
the  execution  of  the  instrument,  and  then  sued  out  execu- 
tion, and  within  one  week  had  the  whole  of  the  insolvent  s 
goods  appraised  to  him  to  the  injury  or  detriment  of  the 
creditors  at  large,  does  not  fall  within  the  words  of  the 
SSnd  section,  which  enacts,  "  That,  if  any  prisoner  who 
shall  file  his  petition  for  his  discharge,  shall,  before  his 
imprisonment,  being  in  insolvent  circumstances,  voluntari* 
ly  convey,  assign,  transfer,  ehargef  deliver,  or  make  over, 
any  estate,  real  or  personal,  security  for  money,  bond,  bill, 
note,  money,  property,  goods,  or  effects  whatsoever,  to 
any  creditor,  every  such  conveyance,  assignment,  transfer, 
charge,  delivery,  and  making  over,  shall  be  deemed  frau- 
dulent and  void,  as  against  the  assignees  of  such  prisoner, 
appointed  under  the  act.    The  question,  then,  is,  whether 
a  warrant  of  attorney  can  be  considered  as  a  charge,  with- 
in the  words  of  that  clause.    If  taken  abstractedly,  and  by 
itself,  perhaps  it  could  not;  but  where  two  parties  collude 
together,  for  the  purpose  of  defeating  one  of  the  main  ob- 
jects of  the  statute,  it  ought  not  to  avail  them;  and  the 
Court  are  authorized  in  looking  at   the  intent  of  the 
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parties  at  the  time  the  instrument  was  executed.    Now,  I         18dO. 
am  of  opinion,  from  the  facts  disclosed  to  us,  that  this  war- 
rant of  attorney  constituted  a  charge  upon  the  estate  and 
eflects  of  the  insolvent,  and  that  the  parties  intended  it  so  to 
operate  at  the  time  it  was  executed.    The  case  of  Doe  d* 
MUchinson  v.  Carter  appears  to  me  to  bear  very  strongly 
against  the  defendant;  because,  when  it  came  before  the 
Court  a  second  time,  and  it  was  ascertained  th&t  the  war- 
nmt  of  attorney  was  executed  for  the  express  purpose  of 
getting  possession  of  a  lease,  which  was.  not  otherwise  to 
be  obtained,  because  it  was  in  the  teeth  of  a  covenant 
directly  to  the  contrary — it  was  held,  that  the  parties 
oould  not  avail  themselves  of  their  own  firaud  to  avoid 
the  law;   the  object  of  the  transaction  being  to  enable  a 
tenant  to  convey  his  term  to  a  creditor,  in  direct  contra- 
vention of  a  covenant  in  his  lease.    There  can  be  no  doubt 
but  that  the  debtor  in  this  case  meant  to  favour  a  particular 
creditor,  to  the  exclusion  of  the  creditors  at  large;  and  the 
only  difficulty  I  felt  in  the  course  of  the  argument  was, 
upon  the  33rd  and  34th  clauses  of  the  act,  which  relate 
specifically  to  warrants  of  attorney*     But  it  seems  to  me 
that  these  sections  do  not  apply  to  fraudulent  contracts, 
but  only  to  warrants  of  attorney  ^ven  band  fide;  and  al- 
though a  party  executing  such  an  instrument  may  act  ho- 
nestly at  the  time,  yet  the  Legislature  have  declared  it  to  be 
firandulent  and  void,  unless  it  be  filed  twenty-one  days  be- 
fore the  prisoner  applies  by  petition  to  the  Insolvent  Debt- 
ors' Court  for  his  discharge,  and  be  executed  before  his 
imprisonment;  thereby  extending  the  provisions  of  the  sta- 
tute 3  Geo.  4,  c.  39,  to  the  assignees  of  insolvent  debtors, 
which  act  was  passed  for  the  purpose  of  preventing  frauds 
upon  creditors,  by  the  execution  of  secret  warrants  of 
attorney  to  confess  judgment.    I  am  therefore  of  opinion, 
that  the  warrant  of  attorney  in  this  case,  being  voluntari- 
ly given  by  a  party  in  insolvent  circumstances,  to  a  credi- 
tor, it  was  a  charge  on  the  estate  of  the  former,  within  the 


96  CASES  IN  HILARY  TERM, 

1830.        32nd  section  of  the  statute  7  Geo.  4,  and,  consequently , 
that  this  rule  must  be  discharged. 

Mr.  Justice  Park.  — ^The  distinction  taken  by  my  Lord 
Chief  Justice  between  fraudulent  warrants  of  attorney, 
and  those  which  are  executed  band  Jide,  and  are  recog- 
nised by  the  statute  as  valid  securities,  subject  to  certain 
restriction^^  is  a  sound  and  true  distinction;  and  the  verdict 
of  the  Jury  has  relieved  us  from  all  difficulty,  as  they 
found  that  the  warrant  of  attorney  was  executed  by  Har- 
rison, and  given  to  the  defendant  with  an  intention  by  the 
former  of  taking  the  benefit  of  the  Insolvent  Debtors' 
Act.    In  Doe  d.  MiicAinson  v.  Carter,  the  lessee  gave  a 
warrant  of  attorney  to  enable  his  creditor  to  get  posses- 
sion of  a  lease,  although  there  was  an  express  covenant 
with  the  lessor  not  to  assign,  transfer,  make  over,  or 
otherwise  part  with  the  indenture,  and  the  Court  held  the 
warrant  of  attorney  to  be  void;  and  here,  the  Jury  have 
found  in  terms  that  the  warrant  of  attorney  was  given  to  the 
defendant  by  his  debtor  with  the  intention  of  his  petitioning 
the  Insolvent  Court  for  his  discharge,  which  in  point  of 
law  is  equivalent  to  an  intent  to  defraud  the  rest  of  his  cre- 
ditors, and  deprive  them  of  their  just  rights.    This  case, 
therefore,  appears  to  me  to  fall  within  the  reasoning  of 
Mr.  Justice  Lawrence,  in  Doe  v.  Carter,  where  he  said  (a): 
'*  The  defendant  says,  that  this  was  a  proceeding  against 
the  tenant  in  invitum.    But  how  can  it  be  considered  to 
be  in  invitum,  when  it  is  stated  that  the  warrant  of  attor* 
ney  was  executed  for  the  express  purpose  of  getting  pos- 
session of  the  lease,  which  could  not  otherwise  be  obtain- 
ed, and  that  the  tenant  concurred  in  that  intention?    The 
parties  were  aware  that  this  lease  could  not  be  directly 
assigned  by  the  lessee  in  satisfaction  of  his  debt,  and 
therefore  they  agreed  to  do  that  by  the  appearance  of  an 

(a)  8  Term  Rep.  302. 


r.  Justice  Oaselee. — Upon  the  authority  oi  Doe  cl« 
Mitdikuan  v.  Carter^  I  entertain  no  doubt  whateyer  but 
that  this  warrant  of  attorney  was  a  charge  on  the  estate  of 
the  insolTenty  within  the  meaning  of  the  3Snd  section  of 
the  statute  7  Geo.  4,  c.  57.  I  perfectly  recollect  the  cir- 
dDDBtaoces  of  that  case.  At  the  first  trial  it  only  appeared 
that  a  creditor  of  the  lessee  had  taken  a  warrant  of  attor- 
■ey  from  him  for  a  just  debt,  upon  which  judgment  was  en- 
tered up  and  execution  issued,  and  the  lease  sold  under  it. 
Bat,  on  a  second  trial,  it  appearing  that  the  warrant  of 
attorney  was  executed  for  the  ptupose  of  enabling  the 
creditor  to  get  possession  of  the  lease  in  fraud  of  a  cotc- 
nuit  therein  contained,  the  Court  most  properly  held, 
that  the  warrant  of  attorney  was  void,  and  afforded  no 
ptoCection  to  the  purchaser  of  the  lease  under  the  sale  by 
the  Sheriffl  So,  here,  the  defendant  was  to  be  at  liberty 
to  enter  up  judgment,  and  issue  execution/or^AiMVA,  and 
he  caused  judgment  to  be  entered  up  within  four  days, 
and  execution  to  be  sued  out  three  days  afterwards.  By  the 
jodgment  and  execution,  an  actual  charge  was  created  on 
the  estate  of  the  debtor,  who  was  in  insolvent  circumstances 
at  die  time  he  executed  the  warrant  of  attorney;  and,  as 
he  did  so  voluntarily,  and  in  collusion  with  one  of  his  credi- 

VOL.  IT.  H 
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advene  judgment,  which  by  their  own  act  they  could  not  ^  ^Q^ 
eflect,  so  that  it  was  to  appear  to  be  done  fit  invitum^ 
when  in  truth  it  was  done  voluntarily."  So,  here,  the 
defendant  could  not  have  obtained  the  possession  of  the 
inioIveDt's  effects  but  by  means  of  the  warrant  of  attorney, 
which  was  given  by  him  with  a  view  to  defeat  the  rights  of 
his  creditors  at  large :  I  am  therefore  of  opinion,  that  it 
was  a  charge  on  the  estate  of  the  insolvent,  within  the 
■»— "»"g  of  the  33nd  section  of  the  act,  and  that  the  S3rd 
and  S4ch  clauses  do  not  apply,  as  they  only  relate  to  bond 
fit  warrants  of  attorney,  executed  without  collusion  or 
fraud. 
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1890-  tors,  to  the  detriment  of  the  rest,  I  think  the  case  falls  with- 
in the  32nd  section  of  the  act,  and  that  the  3Srd  and  34th 
do  not  apply,  as  they  relate  only  to  bond  fide  warrants  of 
attorney,  which,  however  meritorious,  are  to  be  deemed 
void,  unless  filed  twenty-one  days  before  the  prisoner  pre- 
sents his  petition  to  the  Insolvent  Debtors'  Court  for  his 
discharge. 

Mr.  Justice  Bosanquet. — ^I  am  also  of  opinion  that 
thb  rule  ought  to  be  discharged.  The  main  and  express 
object  of  the  statute  7  Oeo.  4  was,  to  secure  an  equal  dis- 
tribution of  the  estate  and  effects  of  an  insolvent  among 
all  his  creditors,  and  the  act  ought  to  receive  such  a 
construction  as  will  give  full  effect  to  that  object.  Here, 
the  Jury  have  found  that  the  warrant  of  attorney  was 
given  by  the  debtor  with  a  view  of  his  petitioning  the 
Insolvent  Debtors*  Court  for  his  discharge  under  the  act, 
and,  according  to  that  finding,  his  object  must  have  been 
to  give  a  voluntary  preference  to  a  particular  creditor. 
Besides,  the  instrument  was  executed  on  the  8th  otJanu- 
ory^  judgment  was  entered  up  on  the  I2th,  the  defendant 
being  at  liberty  to  do  so  forthwith,  and  execution  was  issued 
on  the  15th,  and  the  whole  o(  Harrisoris  goods  and  stock 
in  trade  were  appraised  to  the  defendant  on  the  23nd.  It  ap- 
pears, therefore,  to  me,  that  it  was  clearly  the  object  of  the 
debtor,  being  in  insolvent  circumstances,  voluntarily  to  fa- 
vour one  of  his  creditors  to  the  exclusion  of  the  rest;  and 
when  the  judgment  was  entered  up  and  execution  sued  oat, 
it  was  a  charge  on  the  estate  of  the  insolvent;  and  when  his 
stock  and  goods  were  valued  and  appraised  to  the  defend- 
ant, it  was  an  assignment  of  his  property  within  the  mean- 
ing of  the  statute;  and,  as  the  Jury  have  found  in  terms 
that  the  transaction  was  firaudulent,  the  principle  establish- 
ed in  Doe  v.  Carter  appears  to  me  to  apply.    This  rule, 

therefore,  must  be — 

Discharged. 
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1830. 

Cook  r.  Ward.  Tueiday, 

yj-  Feb.  9/A. 

I  Ills  was  an  action  for  a  libel»  published  in  a  newspa-  it  is  a  libei  to 
per  caDed  the  Colchester  Gazette.    The  declaration,  after  S^^I!*ilI"«r;n 

*  '  crousstory  oian 

the  usual  inducement,  that  the  plaintiff*  was  a  good  and  iudividuai  in  a 

'  ,  _  ncwtpapcFi  if  it 

faithful  subject  of  this  realm,  and  was  always  respected  tend  to  render 
and  esteemed  by  and  amongst  all  his  neighbours,  and  ofpubUcridkn^e^ 
other  good,  worthy,  and  estimable  subjects  of  this  realm,  at  "J^^j  ^  ^f  ^ 
Chelmrfard^  in  the  county  o(  Essex ; — stated,  that,  before  thettoryofiiim-, 
the  committing  of  the  several  grievances  by  the  defendant,  An  examined 
as  thereinafter  mentioned,  one  William  Carder ^  who  had  S^^^^^^' 
been  theretofore  tried  and  convicted  of  murder,  at  Bury^  tiie  proprietor  of 

___-_-  ,_  _  ,,  _a  newtpaper  at 

to  Wit,  at  Chelmsford  aforesaid,  was  about  to  be  hanged  theitamp-offlce, 

for  such  crime,  to  wit,  at  Chelmsford.    Nevertheless,  the  pond^  terma" 

defendant,  well  knowing  the  premises,  but  greatly  envying  "^^  **>•  ^^^v^ 

the  happy  state  and  condition  of  the  plaintiff^,  and  contriv-  produced  in  evi- 

•  ji'-ijii  1         i«*        i*^]*        ^"*  ^v       dencfi  but  the 

rag,  and  wickedly  and  maliciously  intending  to  injure  the  sub-dutributor 
plaintiff  in  his  good  name,  fame,  credit,  respectability,  and  du'^^^e^'^'  r 
reputation,  mfl  to  bring  him  into  public  scandal,  infamy,  ^n  wbich  the  ai- 
ridicule,  contempt,  and  disgrace,  with  and  amongst  all  his  published,  and 
neighbours,  and  other  good  and  worthy  sulSjects  of  this  ^^J^  that^thr 
realm,    and  to  vex,    harass,   oppress,   impoverish,  and  defendant  was 

the  proprietor^ 

whoDy  ruin  the  plaintiff,  theretofore,  to  wit,  on  the  ^rd  and  that  be 
day  of  August,  1828,  at   Chelmsford  aforesaid,  falsely,  and  paid  duties 
wickedly,  and  maliciously  did  compose  and  publish,  and  menttTmci^d 
cause  and  procure  to  be  composed  and  published,  of  and  therein:— JXiu^ 
concerning  the  plaintiff,  a  certain  false,  scandalous,  mali-  sdent  evidence 
dous,  and  defamatory  libel,  of  and  concerning  the  plain-  ryff  i^pub"" 
tiff,  that  is  to  say;   "A  Cook  (then  and  there  meaning  Jefjld^^  ***^ 
the  plaintiff*)  mistaken  for  Jcuik  Ketch.     [From  a  corres-      Proof  that  the 
pondent].     The  following  ludicrous  occurrence  took  place  been  made  the 

subject  of  laugh- 
ter at  a  public  meeting,  is  adnusable,  as  identifying  him  -with  the  subject  of  a  libel,  and  as  a  proof 
of  the  consequences  which  had  necessarily  resulted  to  him  from  its  publication. 

A  declaration  for  a  libel,  after  an  inducement  that  one  W,  C,  iiad  been  tried  and  convicted 
of  murder,  and  was  about  to  be  hanged  for  such  crime,  alleged  that  the  defendant  published 
the  libel  of  and  concerning  the  plaintiff,  without  averring  that  it  was  published  of  the  pkintiff,  and 
of  and  concerning  the  matters  stated  in  the  indictment: — tleld^  nevertheless,  to  be  sufficient. 

h2 
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1830.  at  Bury,  shortly  after  the  conclusion  of  the  trial  of  Car- 
der,  (meaning  the  said  William  Corder).  A  respectable  de- 
puty overseer  (meaning  the  plaintiff),  not  two  miles  from 
the  parish  of  St.  ifartfs  in  this  town  (meaning  the  town 
of  Colchester^  in  the  county  aforesaid),  like  many  other 
Gents.,  had  the  curiosity  to  hear  Corders  trial.  Accord- 
ingly, he  (meaning  the  plaintiff)  went  to  Bury,  and  got 
admission  into  Court,  and,  the  trial  being  ended,  he  ad- 
journed to  an  inn  (not  of  the  highest  class),  to  take  some 
porter,  amidst  a  dozen  others,  who  were,  perhaps,  as 
risky  as  himself.  His  appearance,  which  we  (meaning 
the  defendant)  suppose  must  have  been  very  singular, 
struck  the  company,  that  he  must  be  a  man  out  of  the 
common  way.  Accordingly,  the  question  was  whispered 
amongst  them  who  he  could  be;  at  length,  after  a  deal  of 
pro  and  con,  it  was  decided  that  he  could  be  no  other 
personage  than  Jack  Ketch.  After  a  short  pause,  one  of 
them  emphatically  said  to  him :  *  Pray,  Sir,  am't  you  the 
gemman  that's  come  down  to  hang  Corder?'  Of  course, 
such  a  question  was  the  means  of  his  (meaning  the  plain- 
tiff's) biddii^  them  a  respectful  farewell. 

*'  The  stupid  elves  mistook  him  (meaning  the  plaintiff)  by  his  look, 
*'  Stead  of  the  Jack,  he  proved  to  be  the  Cook.^' 

By  means  of  the  committing  of  which  said  several  grie- 
vances by  the  defendant  as  aforesaid,  the  plaintiff  had 
been  and  was  greatly  injured  in  his  good  name,  fame,  re- 
spectability, credit,  and  reputation,  and  brought  into  pub- 
lic scandal,  contempt,  ridicule,  infamy,  and  disgrace  with 
and  amongst  all  his  neighbours,  friends,  and  acquain- 
tances, and  other  good  and  worthy  subjects  of  this  reahn, 
insomuch,  that  divers  of  those  friends,  neighbours,  and 
subjects,  had,  on  account  of  the  committing  of  the  said  se- 
veral grievances  by  the  defendant  as  aforesaid,  from  thence 
hitherto  wholly  refused,  and  still  did  refuse,  to  have  any 
transaction,  acquaintance,  or  discourse  with  the  plaintiff. 
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as  they  were  before  used  and  accustomed  to  have  done, 
and  otherwise  would  have  done;  or  to  hold  or  permit  any 
intercourse  or  society  with,  or  to  receive  or  admit  him  in- 
to their  respective  houses  or  company,  to  wit,  at  C/iehnS" 
ybn/ aforesaid. 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last 
Asaies  at  Chehnsford,  it  appeared  that  the  plaintiff  was 
aa  assistant  overseer  of  the  poor  of  the  parish  of  St.  Mary 
€i  tie  WaBst  in  the  borough  of  ColcheHer;  and,  in  order 
to  prove  the  publication  by  the  defendant  of  the  newspa- 
per containing  the  libel,  a  witness  was  called,  who  produced 
an  examined  copy  of  an  affidavit  made  by  the  defendant,  and 
filed  at  the  stamp-office,  pursuant  to  the  statute  38  Geo. 
3|  c.  78  (a),  and  in  which  the  defendant  described  himself 
u  ^  Edward  John  fVard^  of  Colchester,  in  the  county  of 
fsffx,  printer,  publisher,  and  sole  proprietor  of  the  Col- 
ckester  Gazette,  and  that  the  newspaper  was  intended  to 


1830. 


(«)  Tlie  first    section  enacts, 

**  That  no  person  shall  print  or 

pnbBib  any  newspi^pw,  until  an 

afidsfU  be  made  and  signed,  and 

tittered  to  the  commisrionersfor 

nmaging  his  Majesty's  stamp  du- 

^**  Hie  second  section  enacts, 

"That  such  affidavit  shall  specify 

aad  let  forth  the  real  and  true 

Barnes,  additions,  descripdons,  and 

places  of  abode  of  all  and  every 

penoa  and  persons,  who  u  and  are 

'maded  to  be  the  printer  and 

pnatersy  pobfiafaer  and  publishers 

of  the  newspaper  mentioned  in 

ndi  affidarit,  and  of  all  the  pro- 

prietonofthesame."  The  eleventh 

Hction  enacts,  **  That  it  shaQsot 

be  Bcccisary,  after  any  snch  affida- 

i^'Sy  or  a  certified  copy  thereof, 

sUl  have  been  produced  in  evi- 

^cace  against  the   persons  who 

apied  and  made  su^h  affidarit> 


and  after  a  newspaper  shall  be 
produced  in  evidence,  intituled  in 
the  tame  manner  as  the  new8piq[»er 
mentioned  in  such  affidarit  or 
copy  is  intituled,  and  wherein  the 
name  or  names  of  the  printer  and 
publishery  or  printers  and  publish- 
ers, and  the  place  of  printing,  shall 
be  the  same  as  the  name  or  names 
of  the  printer  and  publisher,  or 
printers  and  publuhers,  and  the 
place  of  printing  mentioned  in  such 
affidarit,  for  the  plaintiff  to  prove 
that  the  newspaper  was  purchas- 
ed at  any  house,  shop,  or  office 
belonging  to,  or  occupied  by,  the 
defendant  or  defendants,  or  by  bis 
.  or  their  servants  or  workmen,  or 
where  he  or  they,  by  themselves  or 
their  servants,  usually  carry  on 
the  business  of  printing  and  pub- 
lishing such  paper,  or  where  the 
same  is  usually  sold." 
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1B30.  be  printed  at  the  printing-oflSce  of  the  said  Edward  John 
Ward,  belonging  to  his  dwelling-house,  situate.  No.  S5, 
Head  Street,  in  the  parish  of  St.  Mary  at  the  Watts,  in 
the  borough  of  Cokhester*'  Another  witness  produced  the 
Colchester  Gazette  of  the  S3rd  August,  1828,  containing 
the  libel  in  question,  and  the  title  of  the  paper  was,  '^  The 
Colchester  Gazette,  printed  and  published,  by  E.  J.  Ward 
(the  sole  proprietor).  Head  Street^  Colchester.^ 

It  was  then  objected,  for  the  defendant,  that  the  copy 
of  the  affidayit  ought  not  to  be  admitted  as  proof  of  the 
publication  of  the  newspaper  by  the  defendant,  as  it  did 
not  correspond  in  terms  with  the  title  of  the  paper.    The 
learned  Judge,  however,  was  of  opinion  that  it  was  not 
competent  to  the  publisher  to  raise  such  an  objection,  as 
it  would  defeat  the  object  of  the  statute  requiring  the  affi* 
davit.    He  therefore  refused  to  stop  the  cause,  but  reserv- 
ed the  point  for  the  consideration  of  the  Court,  giving  the 
defendant  leave  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  copy  of  the  affidavit  ought  not 
to  have  been  admitted.    A  clerk  from  the  office  of  the  sub- 
distributor of  stamps  at  Colchester  was  then  called  for  the 
plaintiff,  and  stated,  that  he  knew  the  defendant,  that 
he  believed  him  to  be  the  sole   proprietor  of  the  Col- 
chester Gazette,  and  that  he  was  in  the  habit  of  settling 
the  stamp  duties  for  advertisements  inserted  in  that  paper 
with  the  defendant;  and  he  produced  a  copy  of  the  news- 
paper, dated  the  23rd  August,  1828,  containing  the  libel, 
and  which  paper  was  marked  with  various  charges  and 
crosses  in  red  ink,  for  the  duties  on  the  advertisements 
inserted  therein,  and  as  pud  by  the  defendant  to  the 
sub-distributor  of  stamps.    A  witness  was  then  called, 
who  stated  that  he  was  a  free  burgess  of  the  borough 
of  Colchester  f  that  he  was  at  a  meeting  at  the  Moot^haU 
in  September  last;  that  the  plaintiff,  as  assistant  over- 
seer of  the  parish  of  St.  Mary  at  the  Walis  was  there 
to  produce  the  poor-rate  books;  that  a  person  present 
proposed  a  gentleman  to  be  elected  Mayor,  which  he 
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decSned,  observing,  that  if  he  did  not  withdraw  the  nomi-         1830. 
adoDy  he  should  be  the  first  person  he  would  hang  when 
lie  came  into  office;  when  some  one,  pointing  to  the  plain- 
tiff, called  out,  *'  And  here  is  Jack  Keich,^  upon  which 
tbefe  was  a  roar  of  laughter. 

Few  the  defendant  it  was  proved,  that,  previously  to  the 
poblication  in  the  newspaper,  the  plaintiff  had  related 
tbe  story  himself,  at  a  public-house  in  his  own  parish,  and 
that  he  called  several  persons  back  who  were  about  to 
leaipe  the  room,  in  order  that  they  might  hear  the  story, 
which  he  told  with  great  glee  and  humour,  and  seemed  to 
be  much  delighted  with  the  joke.  Th6  learned  Judge 
having  simmned  up  the  whole  of  the  evidence  to  the  Jury, 
told  them,  that  if  they  thought  the  paragraph  in  ques- 
tion was  calculated  or  tended  to  bring  the  plaintiff  into 
ridicole,  it  was  a  Ubel;  and  he  left  it  to  them  to  say  whe- 
ther it  were  a  libel  or  not,  and  if  it  were,  to  what  damages 
the  pbuntiff  wras  entitled.  They  found  a  verdict  for  him, 
dunages  lOf. 

Mr.  Serjeant  Jattes,  in  the  last  term,  applied  for  a  rule 
aifj,  that  this  verdict  might  be  set  aside,  and  a  nonsuit  en- 
tered, or  a  new  trial  had; — or  that  the  judgment  might 
be  arretted.  First — ^The  plaintiff  did  not  give  sufficient 
evidence  to  connect  the  defendant  with  the  publication  of 
the  newspaper  containing  the  libel  in  question,  as  the  title 
of  the  paper  did  not  correspond  with  the  affidavit  filed  at 
the  stamp-office;  and  the  statute  38  Geo,  3,  c  78,  requires 
that  the  newspaper  produced  in  evidence  shall  corres- 
pond m  every  respect  with  the  affidavit  so  filed,  vix.  as  to 
the  title  of  the  paper,  the  names  of  the  printer  and  pub- 
Uer,  and  the  place  of  printing.  Secondly — As  there 
vai  no  allegation  of  special  damage  in  the  declaration,  the 
cndenoe  as  to  what  passed  at  the  meeting  at  Colchester 
ought  not  to  have  been  received,  particularly  as  the  plain- 
tiff himself  was  the  cause  of  the  laugh,  he  having  pre- 
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1830.        viously  circulated  the  story  himself,  in  a  public  company. 
Lastly — The  paragraph  is  not  in  itself  libelloua,  nor  was 
it  calculated  to  injure  the  plaintiff,  or  to  hold  him  up  to 
ridicule  or  contempt.  He  was  not  described  with  irony,  but 
as  being  a  respectable  person  in  office,  and  as  having  been 
mistaken  by  stupid  elves  for  Jack  Ketch.  There  was  no  mali- 
cious feeling  evinced  towards  him,  nor  any  attack  on  his  mo- 
ral character;  and  although  it  might  have  been  intended  to 
raise  a  laugh,  it  does  not  follow  that  it  was  to  be  at  the 
plaintiff's  expense.     But,  even  if  it  were  libellous,  the  in" 
nuendaes  in  the  declaration  referred  to  facts  not  sufficient- 
ly connected  with  the  statement  in  the  inducement.    The 
plaintiff  should  have  averred,  not  only  that  the  libel  was 
pubUshed  of  and  concerning  him,  but  also  of  and  concern- 
ing the  premises,  or  of  the  matters  aforesaid,  the  preced- 
ing inducement  being  the  trial  and  execution  of  Corder. 
It  is  a  well-known  and  established  principle,  that,  in  writ- 
ten and  oral  slander,  it  is  necessary  to  state  that  the  slan- 
der was  of  and  concerning  the  plaintiff,  and  the  preceding 
inducements:  and  whenever  an  inducement  of  extrinsic 
matter  is  essential,  it  is  necessary  to  aver  that  the  slander 
was  published  of  and  concerning  it,  and  that  it  related 
thereto,  and  which  must  also  be  proved.    So,  where  the 
slander  itself  does  not  convey  the  intended  meaning,  and 
is  connected  with  some  extrinsic  matter  previously  stated, 
such  matter  must  be  proved  accordingly.     Mr.  Serjeant 
Williams,  in  a  note  to  the  case  of  Croft  v.  Boite  (a),  says, 
*'  Notwithstanding  a  colloquium  is  laid  to  have  been  had 
by  the  defendant  with  other  persons  of  and  concerning 
the  plaintiff,  it  still  seems  necessary  to  introduce  the  slan- 
derous words  by  an  averment  that  the  defendant  spoke 
them  of  and  concerning  the  plaintiff;  and  where  no  collo- 
quium is  laid  to  have  been  had  by  the  defendant  of  the 
plaintiff,  there  seems  to  be  no  doubt  that  the  omission  of 

(a)  1  Wms.  Saund.  242  a,  u.  (3). 


IN  THE  TENTH  AND  ELEVENTH  YEARS  OF  GEO.  IV.  103 

such  an  avennent  is  a  fatal  defect  in  the  declaration.         l^^- 
Seuii  ▼.  BawkituT  {a).    In  a  note  to  Todd  v.  Hastings,  that 
kanied  Serjeant  says  (6)9  **  There  seems  to  be  no  doubt, 
diat  words  which  are  not  actionable  in  themselves,  but  are 
only  so  because  they  are  spoken  of  a  person  in  his  profes- 
900,  office,  or  trade,  must  be  alleged  in  the  declaration  to 
have  been  spoken  of  him  in  relation  to  such  hb  profession, 
office,  or  trade,  otherwise  the  declaration  contains  no 
eause  of  action,  and  judgment  will  be  arrested.*'    In 
Hawkesw. Hawkey JjoTdEUenbarough9aiA.{c) I  '*Nothmg 
can  be  more  clear  than  the  rule  laid  down  in  the  books, 
and  which  has  been  constantly  adopted  in  practice,  not 
only  where  the  words  spoken  do  not  in  themselves  natur- 
ally convey  the  meaning  imputed  by  the  innuendo^  but 
ako  where  they  are  ambiguous  and  equivocal,  and  require 
ez|daDation  by  reference  to  some  extrinsic  matter,  to 
nakethem  actionable;  it  must  not  only  be  predicated  that 
ndi  matter  existed,  but  also  that  the  words  were  spoken 
of  and  concerning  that  matter.**    Now  here,  the  libel  did 
not  of  itself  convey  the  meaning  imputed  to  it  by  the  innu- 
ewdoes,  but,  on  the  contrary,  was  connected  with  the  pre- 
ceding inducement,  without  which  it  was  ambiguous,  and 
required  explanation.    In  the  case  of  The  King  v.  Mars- 
^(d),  the  words  **  of  and  concerning  the  plaintiff'*  were 
omitted;  and  although  the  Court  were  inclined  to  sustain 
the  indictment,  if  possible,  and  it  was  sought  to  support  it, 
bj  contending  that,  notwithstanding  the  omission,  it  was 
sofliciently  shewn  of  whom  the  libel  was  published,  it  being 
aDeged  in  the  introductory  part  of  the  indictment  that  the 
defendant,  intending  to  vilify  the  prosecutor,  and  to  cause 
it  to  be  believed  that  he  had  practised  gross  corruption, 
and  been  guilty  of  abuse  in  his  office,  and  concluded  to  the 
iqary  and  disgrace  of  the  prosecutor,  and  the  tnntf^fi- 


(•)  2  Roue's  Rep.  244.  (c)  8  East,  431. 

(&)  2  Wms.  Samid. 307  a,n.(l).         ((/)  4  Mau.  &  Selw.  164. 
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1830.  does  also  applied  the  different  parts  of  the  libel  to  him ; 
yet  Lord  EUenborough  said  (a):  ^*  Undoubtedly  it  is  ad- 
visable in  most  cases,  and  especially  in  indictments,  to 
adhere  to  old  forms,  even  if  it  were  only  for  the  sake  of  uni- 
formity of  proceeding.  But  the  words  'of  and  concern- 
ing' are  very  material  words,  the  importance  of  which  has 
been  pronounced  by  a  Court  of  the  highest  resort  (6);'* 
and  Mr.  Justice  Bayley  said:  ^*  The  office  of  an  innuendo 
is  merely  explanatory;  therefore  the  indictment  ought  by 
previous  matter  to  shew  something  to  connect  the  party 
libelled  with  the  libellous  matter,  as,  by  the  words  *  of  and 
concerning.*  The  exception  is  a  very  strict  one,  but  still  it 
is  consonant  with  the  authorities.*'  And  the  judgment  was 
arrested.  So,  here,  the  statements  and  innuendoes  con- 
tained in  -the  declacation  are  not  sufficient  to  support  the 
judgment,  for,  although  the  libel  is  alleged  to  have  been 
published  of  and  concerning  the  plaintiff,  yet  it  ought  to 
have  been  averred  that  it  was  published  of  and  concern- 
ing him  and  the  facts  mentioned  in  the  inducement,  viz. 
the  trial  and  execution  of  Corder. 

But  the  Court  thought  that  the  declaration  was  suffi- 
ci^t,  and  that  the  paragraph  was  a  libel,  as  it  tended 
to  .render  the  plaintiff  a  subject  of  ridicule.  The  rule, 
therefore,  was  granted  on  the  first  and  second  objections 
only. 

Mr.  Serjeant  Spankie  now  shewed  cause. — The  re- 
quisitions of  the  statute  38  Geo.  3,  c.  78,  have  been  sub- 
stantially complied  with,  particularly  as  against  the  piarty 
making  the  affidavit;  and,  although  it  varied  in  some  tri- 
fling respects  from  the  titie  of  the  paper  produced,  yet  it 
was  sufficient  evidence  of  the  publication,  to  shew  that  the 
paper  was  publbhed  by  the  defendant  Ward^  at  Colches- 

(o)  4  Mau.  &  Selw.  168.       (6)  See  The  King  v.  Home,  Cowp.  682. 
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ier;  particularly,  as  he  had  described  himself  as  the  sole  ^  1^^' 
proprietor,  both  in  the  affidavit  and  in  the  title  of  the 
paper;  and,  if  the  variance  be  material,  he  has  subjected 
himself  to  the  penalties  imposed  by  the  act  in  question. 
But,  independently  of  the  affidavit,  there  was  sufficient 
evidence  to  shew  that  the  defendant  was  the  proprietor 
of  Ihe  paper,  for  a  cleik  of  the  sub-distributor  of  stamps  at 
Colehester  not  only  proved  payments  by  the  defendant  for 
duties  on  advertisements  inserted  therein,  but  that  charges 
for  such  duties  had  been  made  and  paid  for  advertisements 
inserted  in  the  very  paper  in  which  the  Ubel  in  question 
was  puUished,  and  in  which  the  plaintiff  described  him- 
self as  the  sole  proprietor  of  the  paper,  and  that  it  was 
printed  and  published  by  him  at  Head  Street^  Colches- 
ter.  in  the  case  of  The  King  v.  Topham  (a),  proof  that 
die  defendant,  as  proprietor  of  a  newspaper,  had  given  a 
bond  to  the  stamp-office,  pursuant  to  the  statute  S9  Oeo. 
S,  c  50^  8. 10,  and  that  he  had  from  time  to  time  applied  to 
the  stamp-office  respecting  the  duties  on  the  paper,  was  held 
to  be  sufficient  evidence  from  which  the  Jury  might  infer  that 
he  waa  the  publisher.  In  the  case  of  The  King  v.  Franek^ 
Umg  (i),  the  proof  (^  payment  of  the  stamp-duties  was 
held  to  be  sufficient  to  shew  a  party  te  be  the  pro|metor 
of  a  newspaper;  and  in  the  late  case  of  The  King  v. 
AmfMit  (c),  the  copy  of  a  newspaper  delivered  at  the 
stamp  office,  under  the  provisions  of  the  statute  S8  Geo, 
S,  c.  78,  was  held  to  be  conclusive  evidence  of  publication 
to  sustain  an  indictment  against  the  proprietor  for  a  libel 
contained  in  such  copy;  and  here,  the  defendant  not  only 
deliveied  the  paper,  but  accounted  and  paid  for  the  duties 
on  advertisements  inserted  in  the  identical  paper  in  which 
the  Ubel  was  published. — ^With  respect  to  the  evidence  of 
what  passed  at  the  meeting  at  the  MooUhaU^  it  was  proper- 


(o)  4  Term  Rep.  126.  (b)  17  Howell's  State  Trials,  648. 

(r)  6  Dow.  &  Ryl.  125 ;  S,  C.  4  Barn.  &  Cress  35. 
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1830.  ly  received,  as  it  was  not  offered  as  proof  of  special  damagCi 
but  merely  to  shew  the  tendency  and  consequence  of  the 
publication  of  the  libel,  and  that  the  plaintiff  was  the  per- 
son  adverted  to,  and  which  rendered  him  contemptible  and 
ridiculous;  and  that  he  had  been  made  a  subject  of  laughter 
at  a  public  meeting,  which  the  plaintiff  attended  in  his  charac- 
ter of  assistant-overseer ;  and,  as  the  damages  were  only  10/., 
the  Court  will  not  say  that  they  are  exorbitant  or  excessive. 

Mr.  Serjeant  Jonet^  in  support  of  his  rule. — ^Although 
the  mode  of  proving  a  person  to  be  the  publisher  or  pro- 
prietor of  a  newspaper  has  been  much  facilitated  by  the 
38  Geo.  3,  the  principal  object  of  which  was  to  prevent 
the  mischiefs  arising  from  the  printing  and  publishing  of 
newspapers  by  persons  unknown ;  yet,  the  statute  requires 
that  the  paper  produced  in  evidence  should  correspond 
in  every  respect  with  the  affidavit  filed  at  the  stampoffice; 
and  here,  the  name  of  the  publisher  and  the  place  of  pub- 
lication are  widely  different;  there  is,  consequently,  a  ma- 
terial and  fatal  variance  between  the  paper  produced  and 
the  affidavit  so  filed.  In  the  late  case  o{  Murray  v.  Soto- 
ler{a),  which  was  tried  before  Lord  Tenierden  at  Guildhall, 
on  the  28th  July  last,  the  defendant  was  the  proprietor  of 
the  MancheMter  Courier^  the  place  of  publication  stated 
in  the  newspaper  was  at  St.  Ann's  Square^  and  the  affida- 
vit described  the  place  of  intended  puUication  to  be  Red 
Lion  Street t  St.  Ann's  Square;  for.  the  defendant  it  was 
submitted,  that,  if  a  plaidtiff  wish,  to  dispense  with  the 
ordinary  method  of- proof,  and  to  avail  himself  of  the  sta- 
tute, he  must  produce  a  newspaper  corresponding  in  every 
particular  as  to  the  name  of  the  publisher  and  place  of 
publication  with  the  affidavit  filed  at  the  stamp-office. 
It  was  then  proposed  to  shew,  that  the  place  stated  in 
the  affidavit,  and  that  stated    in  the  paper,  was  one 

(a)  Not  reported. 
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and  the  same  place,  the  house  being  a  corner  house         1B30. 
and  one  part  of  it  in  Red  lAon  Street  and  the  other 
m  St  Ann^s  Square.    But  his  Lordship  was  of  opinion^ 
that  even  the   evidence  of  that  fact  would   not   cure 
the  defect;  and  observed,  that  the  act  of  Parliament  af- 
forded great  facility  in  cases  of  this  description,  and  that 
it  was  of  the  highest  importance  that  its  requisites  should 
be  most  strictly  complied  with;  and  he  directed  a  nonsuit. 
Here,  die  variance  between  the  affidavit  and  the  news- 
paper produced  is  far  greater,  for,  non  constat  that  E. 
/.  Ward  mentioned  in  the  latter  is  identically  Edward 
Join  Ward  described  in  the  former,  or  that  the  paper 
published  at  Head  Street^  Colchester^  is  the  same  paper 
that  was  described  in  the  affidavit  as  intended  to  be  pub- 
lished at   the  printing-office  of  the  said  John  Edward 
Ward,  belonging  to  his  dwelling-house,  at  No.  25,  Head 
Street,  in  the  parish  of  St.  Mary  at  the  Walls,  in  the 
borough  of  Colchester.   Although,  as  the  clerk  to  the  sub- 
distributor of  stamps  proved  that  the  defendant  had  paid 
the  duties  on  advertisements  inserted  in  the  paper  in  which 
the  Kbel  was  published,  it  might  be  sufficient  proof  that 
the  defendant  was  the  proprietor  of  the  paper,  yet  it  was 
DO  evidence  that  he  was  the  publisher;  and  in  the  case  of 
The  King  ▼.  Topham,  it  was  proved  that  the  paper  was 
sold  at  the  office  of  the  publisher;  and  here,  although  the 
defendant  admitted  himself  to  be  the  sole  proprietor,  it  was 
incumbent  on  the  plaintiff  to  shew  the  fact  of  publication 
by  him,  either  by  a  purchase  of  the  paper  at  his  office,  or 
where  it  was  usually  published.  The  17th  section  of  the  sta- 
tute requires  the  printer  or  publisher  to  deliver  to  the  com- 
Bussioners  of  stamps,  at  their  head  office,  one  of  the  papers 
signed  by  the  printer  or  publisher,  with  his  name  and  place 
of  abode,  and  enacts,  **  That,  in  case  any  person  shall  make 
appfication  to  the  commissioners,  in  order  that  such  news- 
paper BO  signed  may  be  produced  in  evidence  in  any  civil 
or  criminal  proceeding,  the  commissioners  shall,  at  any 
tone  within  two  years  from  the  publication,  either  cause 
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1830.^  the  same  to  be  produced  in  the  Coqrt  in  which  it  is  requir- 
ed to  be  produced,  or  shall  deliver  the  same  to  the  party 
applying  for  it^  taking,  according  to  their  discretion,  rea- 
sonable security,  at  his  expense,  for  returning  the  same  to 
the  commissioners.*'  The  plaintiff*  ought  to  have  adopted 
that  course,  and  the  copy  of  the  affidavit  alone  was  not 
sufficient  evidence  of  publication  to  charge  the  defendant 
LasUjff  although,  if  a  party  publish  a  paragraph  in  a  news- 
.paper,  which  is  calculated  to  render  a  person  contempt- 
ible or  ridiculous,  it  is  a  libel,  and  the  publisher  is  amen- 
able for  the  consequences;  yet  here,  the  plaintiff*  himsdlf 
had  previous^  told  the  story  complained  of  at  a  public- 
house;  and  evidence  of  what  took  pli^ce  at  the  meeting 
at  the  Moat-^haU  ought  not  to  have  been  admitted,  as 
the  persons  who  attended  there  might  have  been  present 
when  the  plaintiff*  told  the  story,  and  it  did  not  appear  that 
■they  were  made  acquainted  with  it  through,  the  medium  of 
the  paper  in  question;  and  the  Jury  were  certoinly  influ- 
enced f  by  the  testimony  of  .the  witness,  who  Bteted,  that, 
on  the  ipUuntifi^s  being  designated  as  tfaok  Ketok,  the 
;peiffions  present  at  the  mi$e ting  were  convuls^  with 
Janghter. 

Lord  Chief  Justice  Tindal.. — ^This  rule  was  granted  on 
two.  grounds— ^/Sfif/,  that  the  publication  of  the  libel  by  the 
defendant  was  not  made  out  by  sufficient  evidence — and 
'Secondly f  that  evidence  was  improperly  received  as  to  the 
alleged  damage  the  plaintiff  had  sustained.  First,  it  is 
said  that  the  particular  mode  pointed  out  by  the  statute 
88  Geo.  3,  c.  78,  has  not  been  observed,  and  that  the  title 
of  the  newspaper  in  which  the  libel  was  published  does 
not  correspond  with  the  affidavit  made  by  the  defendant, 
as  proprietor  of  the  paper,  and  filed  at  the  stamp-office. 
Upon  that  point,  however,  it  will  not  be  necessary  to  ex- 
press any  opinion,  because,  independently  of.  the  statute, 
there  was  abundant  evidence  for  the  Jury  to  presume  that 
tiie  defendant  was  the  publisher  of  the  paper  in  question. 
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A  derk  to  the  sub-distributor  of  stamps  at  Cokhesier        1^^* 
produced  the  identical  paper,  which  had  remained  in 
the   office    of  sach  distributor,   and    on  which   marks 
and  crosses  were  made  in  red  ink,  denoting  the  sums 
accounted   for  and  paid  by  the  defendant  to  the  col- 
lector of  the  stamp-duties,  for  advertisements  inserted 
in  the  paper  of  that  day,  and  in  which  the  defendant  de- 
scribed himself  as  the  sole  proprietor.    That,  surely,  was 
sufficient  evidence  for  the  Jury  to  conclude  that  the  de- 
fendant was  the  proprietor  and  publisher  of  the  paper. 
Buty  geconditf,  it  has  been  said,  that  evidence  was  impro- 
perly  admitted,  which  tended   to  influence  the  minds 
of  the  Jury,  viz.  that  the  plaintiff  had  been  made  an  ob- 
ject of  ridicule  at  a  public  meeting.    The  amount  of  the 
damages  was  not  large,  being  only  10/.,  and  the  plain- 
tiff alleged  in  his  declaration,  that,  by  means  of  the  pub- 
lishing of  the  libel,  he  had  been  greatly  injured  in  his 
respectability  and  credit,  and  brought  into  contempt,  ri- 
dicule, and  disgrace  amongst  all  his  neighbours,  friends, 
and  acquaintance.    The  evidence,  therefore,  of  his  having 
been  laughed  at,  at  a  public  meeting,  was  properly  ad- 
mitted, ta  identifying  the  plaintiff  with  the  subject  of 
the  libel,  and  as  a  proof  of  the  consequences  which  had 
necessarily  resulted  to  him  from  its  pubUcation*    But 
it  has  been  further  said,  that  the  plaintiff  could  have  no 
legal  claim  to  damages,  or  just   ground  of  comj^nt 
against  the  defendant  for  publishing  a  story,  of  which  the 
pkindffhinuielf  was  the  a^ithor.     But  it  did  not  appear 
that  he  ever  authorized  the  publication  by  the  defendant; 
and  there  is  a  wide  distinction  between  a  man's  telling  a 
ludicrous  story  of  himself,  in  the  private  circle  of  his 
friends  and  acquaintance,  and  the  publication  of  it  to  the 
worid  at  large,  through  the  medium  of  a  newspaper. 

Mr.  Justice  Park. — It  is  unnecessary  for  me  to  express 
any  opinion  as  to  the  construction  of  the  statute  88  Geo* 
8,  particularly  as  the  point  is  now  under  the  consideration 
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isao.  of  the  Court  of  King's  Bench  (a) :  for  here,  additional  and 
ample  evidence  was  adduced,  independently  of  the  affida- 
vit ;  and  if  it  had  been  altogether  excluded,  the  Jury  would 
have  been  warranted  in  finding  that  the  defendant  was  the 
proprietor .  and  publisher  of  the  paper;  and  I  do  not  see 
from  the  pregnant  proof  before  them,  how  they  could  have 
come  to  any  other  conclusion.  With  respect  to  the  evi- 
dence received,  and  which  it  has  been  said  tended  to 
augment  the  damages,  I  agree,  that,  if  it  had  been  offered 
for  the  purpose  of  proving  special  damage^  in  the  legal 
acceptation  of  that  term,  it  ought  not  to  have  been  ad- 
mitted ;  but  it  was  offered  in  order  to  identify  the  plaintiff 
as  the  person  to  whom  the  ridicule  of  the  libel  attached, 
and  that  he  had  in  consequence  been  made  the  subject  of 
ridicule  at  a  public  meeting. 

Mr.  Justice  Gaselee. — I  am  of  the  same  opinion. 

.  Mr.  Justice  Bosanquet. — I  also  think  that  this  rule 
must  be  discharged.  It  is  unnecessary  to  express  any 
opinion  as  to  the  construction  of  the  statute,  as  there  was 
sufficient  parol  evidence,  independently  of  the  affidavit,  to 
warrant  the  Jury  in  concluding  that  the  defendant  was  the 
proprietor  and  pubUsher  of  the  newspaper  in  which  the 
alleged  Ubel  was  inserted.  The  evidence  that  the  plaintiff 
had  been  made  the  subject  of  ridicule  and  laughter  at  the 
Moot'hatt,  was  offered  to  shew  that  the  libel  applied  to  him, 
and  although  he  had  previously  circulated  the  story  himself 
to  some  of  his  acquaintances,  it  would  not  justify  the  defend- 
ant in  publishing  it  in  his  newspaper. 

Rule  discharged. 

(a)   See  Mayne  v.  Fletcher,  4  ed  by  the  production  of  the  paper 

Man.  &  Ryl.  311;  S,  C,  9  Barn,  corresponding  in  dtle  with  that 

&  Cress.  382,  where  the  publi-  described  in  the  affidavit  of  the 

cation  of  a  libel  contained  in  a  printer  lodged  at  the  stamp  office, 
newspaper,  was  held  to  be  prov- 
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FaRRANCE  V  NiLL.  Tuesday, 

Feb.  9th. 

J  HIS  was  an  action  on  the  case  for  obstructing  a  way  The  statute  17 

oT«r  which  the  plaindff  claimed  a  right  to  pass;  and  as  he  ^Jj^'J^wti 

did  not  gif  e  satisfactory  evidence  of  user  within  the  last  ^^t,  in  all  per- 

twenty  yearsi  Mr*  Justice  Park^  before  whom  the  cause  the  death  of 

was  tried,  at  the  last  Assizes  for  the  county  of  Surrey,  di-  ^^^'^^' 

lected  a  nonsuit*  verdict  and  the 

judgment,  shall 
not  be  alleged 

Mr.  Serjeant  fVilde,  in  the  last  term,  obtained  a  rule  not^iyto? 
■illy  that  this  nonsuit  might  be  set  aside  and  a  new  trial  case  of  nonsuit, 
had;  on  the  ground  that  the  plaintiff  had  merely  suspend- 
ed his  right  during  the  continuance  of  a  lease  which  had 
bat  lately  expired. 


Mr.  Serjeant  Taddy,  being  now  about  to  shew  cause, 
prodooed  an  affidavit,  stating  the  death  of  the  defendant 
iiBoe  the  rule  was  obtained.  The  learned  Serjeant  sub- 
■itted,  that  the  suit  was  abated  in  consequence,  and  that 
tbe  itatate  17  Car.  2,  c.  8,  which  enacts,  that,  *'  in  all  ac- 
tioiki  personal,  real,  or  mixed,  the  death  of  either  party, 
between  the  verdict  and  the  judgment,  shall  not  be  alleg- 
ed fer  error,**  does  not  apply  to  a  case  of  nonsuit,  but  only 
▼here  there  has  been  a  verdict.  So,  if  the  defendant 
bad  died  before  plea  pleaded,  there  would  be  no  party  in 
Court  to  defend  ^e  action,  and  the  suit  would  necessarily 
bite  abated  by  his  death. 

The  Court  intimating  a  strong  opinion  that  the  statute 
ofCkanfef  did  not  apply  to  cases  of  nonsuit — 

Mr.  Serjeant  Wilde  admitted  that  he  was  not  in  a  si- 
taitioa  to  support  hu  rule,  and  it  was  consequently — 

Discharged. 

VOL.  IV.  I 
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1830. 


Wednadm,    CiiARLETON  and  Another  r.  Morris  and  Beavan,  Bail 

Feb.  10th.  of  GrEENAWAY. 

BaU  ahoire  hav-  X  HE  bail  in  this  caiue,  having  justified  for  the  defendant 
they  coBwinedi  Greenawatff  afterwards  consented  to  a  cognovit  being 
ing  ^B^*^  given  by  him  upon  such  terms  as  might  be  agreed  on  be- 
"^tennijii  tween  the  plaintiff  and  the  defendant.  A  cognovit  was 
on  between  the  accordingly  given  by  the  defendant  on  the  5th  February^ 
defendant (tbdT  l^^f  ^7  which  he  Undertook  to  pay  a  moiety  of  the  costs 
prin^) ;  dc-    incurred  in  the  acdoii  on  the  dth  March  then  next,  and 

ttuIthaTingbeen 

made  at  the  the  remaining  moiety,  together  with  the  amount  of  the 
and  cotti  were  <l^bt  for  the  recovery  of  which  the  action  was  brought, 
the'Te^'^onhe  ^*  interest,  on  the  5th  May  then  next;  and,  if  the  de- 
cognovit,  and  a  fendaut  Chrcenaway  made  default  in  either  of  such  pay- 
terwards  took  picuts,  the  plaintiffs  Were  to  be  at  liberty  to  sign  judgment 
Uie  part^e^^^t  ^"^  proceed  thereon,  as  they  might  be  afterwards  advised, 
which  wai  of  no  q^y^^  defendant  made  default  in  payment  of  the  debt  on  the 

avail,  and  the  ^  ^ 

plaintiff  raed  day  Stipulated,  and  a  negotiation  was  afterwards  entered 
teirefacias  luto  between  the  plaintiffs  and  Greenmway^M  attorneys 
aSSl^^'judr  ^^  fttrther  time,  which  proving  unavailing,  judgment  was 
ment  thereon,  signed  agaittst  Grcenaway  on  the  13th  Jtme^  1829;  and 
them  notice  that  ou  the  SOth  a  writ  of  capios  od  sati^aciendum  was  sued 
wu"a?an  rad|  ^^^  thereon,  and  left  in  the  Secondary's  office,  with  in- 
or  that  the  c<^-  striictions  by  the  plaintiffs'  attorney  to  be  returned  non 
uniatufied— the  est  inventus.    On  the  S7th  October  and  13th  November, 

Courtordered       ^  •^/••^«  ^i  j^..-^ 

the  wriu  and  two  writs  of  MCtrefactcts  were  respectively  sued  out  agamat 
SSin^  to  b""  *®  present  defendants,  as  bail  of  Greenaway,  and  left  at 
set  aside.  the  office  of  the  Sheriff  of  Middlesex,  with  directions  to 

be  returned  nihil f  and  judgment  was  signed  against  both 
the  bail  on  the  26th  November  following. 

Mr.  Serjeant  fVilde,  on  a  former  day  in  this  term, 
on  an  affidavit  of  the  above  facts,  obtained  a  rule  nisi, 
to  set  aside  the  above  two  writs  of  scire  facias,  and  the 
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judgments  signed  thereupon,   and  he  produced  affida-        1830. 

fits  made  by  both  the  defendants,   who  deposed  that    cbarletom 

tbej  bad  no  notice  whatever  of  any   of  the  proceed-  «• 

ings  subsequently  to  the  giving  of  the  cognovit,  until 

the  21st  December  last,  when  the  defendant  Morris  was 

infimned  that  a  writ  of  execution   had  been  sued  out 

against  him  at  the  suit  of  the  plaintiffs,  for  the  amount  of 

die  debt  due  from  Greenaway  to  them;  and  that  on  the 

2&id  December,  on  which  day  the  writs  of  scire  fcuAas 

had  not  been  filed  at  the  office  of  the  custos  brevium,  the 

deftndiuits  caused  Qreenaway  to  be  taken  into  custody 

and  detained,  in  order  to  surrender  him  in  their  discharge, 

whidi  they  could  have  done  at  any  time  if  the  plaintiffs 

had  informed  them  that  they  intended  to  proceed  in  the 

SD^    The  learned  Serjeant  relied  on  the  case  of  Clifl  v. 

Gfe  (a),  where  a  plaintiff,  with  the  consent  of  the  bail  to 

the  Sheriff,  having  taken  a  cognovit  with  a  stay  of  execution 

for  a  month,  it  was  held,  that,  although  the  bail  continued 

Sable,  the  debt  not  having  been  paid,  yet  the  plaintiff  could 

not  take  proceedings  agunst  the  bail  without  giving  them 

notice  that  the  cognovit  was  unsatisfied.     So,  in  Fam^r 

V.  Ttarley  (6),  the  Court  were  of  opinion  that  bail  to  the 

Sheriff  were  discharged  by  the  defendant's  giving  a  cogno^ 

vU  toft  payment  of  debt  and  costs,  because  the  plaintiffs 

have  no  right  to  proceed  upon  the  bond,  unless  there 

was  a  continiiing  breach,  which  could  not  be,  where  a 

eognavUhBd  been  taken,  that  being  an  admission  by  the 

piainti£&,  that  the  defendant  had  appeared  to  the  action, 

and  was  properiy  in  Court. 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Andrews  now 
diewed  caiise« — It  is  said,  that,  although  the  plaintiflfs  took 
tcogmaoiifrtyak  Oreenaway,  with  the  consent  of  the  bail,  and 
by  which  the  execution  was  stayed,  still  that  the  plaintiffs 

(«)  9  Bam.  &  Cress.  422.  (b)  4  Bam.  &  Aid.  91. 
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1830.         could  not  proceed  against  them  without  giving  them  notice 
Crarlbton    ^^^^  *^®  cognovit  was  not  satisfied ,  on  the  authority  of  Clift 
*•  V.  Gye;  yet  that  case  is  distinguishable  from  the  present^  as 

there  the  cognovit  was  given  with  the  consent  of  the  bail 
to  the  Sheriffy  and  the  plaintiffs  took  an  assignment  of  the 
bail-bond,  and  issued  writs  against  the  bail  without  giving 
them  any  notice.  But  that  does  not  apply  to  the  case  of 
bail  above,  who  consented  to  a  cognovit  being  given  upon 
such  tenns  as  might  be  agreed  upon  between  the  plaintiff 
in  the  suit  and  their  principal.  By  so  doing,  they  con- 
tinued liable,  as  though  no  cognovit  had  been  given;  and 
they  cannot  complain  of  want  of  notice,  as  they  were  bound 
to  waitch  the  plaintiff's  proceedings,  they  having  received 
an  act  of  indulgence^  by  time  being  given  to  their  principal. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule,  was  stopped 
by  the  Court.    , 

Lord  Chief  Justice  Tindal. — I  am  of  opinion^  that  the 
rule  for  setting  aside  the  writs  of  scire  facias  sued  out 
against  the  defendants,  as  bail  of  Greenaway,  and  the 
judgments  entered  up  thereon,  must  be  made  absolute. 
If  the  agreement  had  originally  been,  that  the  bail  would 
consent  to  any  terms  their  principal  might  then  or  after- 
wards make,  the  case  might  have  been  different,  although 
even  then  it  seems  to  me  it  would  fall  within  the  principle 
of  CHfi  V.  Gffe»  But  all  that  the  bail  here  did  in  the  first 
instance  was,  to  consent  to  a  cognovit  being  given  upon 
such  terms  as  might  be  agreed  upon  between  the  plaintiffs 
and  their  principal ;  that  is,  upon  such  terms  as  might  be 
agreed  on  at  the  time  of  executing  the  cognovit.  In  CUJi 
V.  Gye,  the  bail  to  the  Sheriff,  on  being  sued,  became  bail 
above,  and  justified,  and  rendered  their  principal,  and  the 
Court  ordered  the  proceedings  on  the  bail-bond  to  be  set 
aside.  Here»  by  the  terms  of  the  cognovit ^  part  of  the  costs 
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Morris. 


were  to  be  paid  on  the  5th  March,  and  the  residue,  with  J8d0. 

the  amoant  of  the  debt,  on  the  Sth  May  following;  and,  charl«^tom 
if  there  were  any  negotiations  between  the  parties  sub- 
aeqoent  to  that  day,  and  which  there  appear  to  have 
been,  the  bail  should  at  least  have  been  informed  that, 
they  had  been  put  an  end  to, .  and  that  the  cognovit 
still  remuned  unsatisfied;  as  they  might  then  have  had 
in  opportunity  of  rendering  their  principal  in  their  dis- 
charge, which  they  have  deposed  they  believed  they  could, 
have  done,  if  the  plaintiffk  had  informed  them  that  they, 
meant  to  proceed  with  the  suit. 

Mr.  Justice  Park. — Although  this  case  is  distinguish- 
able from  CUfiv.  Gye,  from  the  circumstance  that  there  the 
bail  to  the  Sheriff  consented  to  the  giving  of  the  cognovit,. 
yet  the  principle  is  the  same*  There,  too,  the  execution 
was  to  be  stayed  for  any  period  not  exceeding  a  month, 
and  the  bail  to  the  Sheriff  were  only  responsible  until  spe- 
cial bail  had  been  put  in  and  perfected ;  and  when  they  were 
soed,  they  justified  as  bail  above,  and  rendered  their  prin- 
cipal, and  the  Court  held  that  they  were  entitled  to  no- 
tice that  the  cognovit  remained  unsatisfied;  and  as  it  was 
not  given,  the  proceedings  on  the  bail-bond  were  set  aside 
with  costs;  and  Lord  Tenterden  said,  "  The  bail  entered 
into  an  agreement,  the  fair  interpretation  of  which  appears 
Co  be,  that  they  shall  remain  Uable  notwithstanding  the 
tognovii,  but  that  the  time  for  putting  in  bail  above  shall  be 
enlarged.  I  think  that  the  time  for  so  doing  cannot  rea- 
sonably be  held  to  have  expired,  until  they  received  notice 
that  the  cognovit  was  unsatisfied."  In  justice,  bail  should 
have  the  fullest  possible  information,  before  any  proceed- 
ings are  taken  against  them  for  a  defaidt  made  by  their 
principal;  and  I  therefore  think  that  it  was  the  duty  of 
the  piaintifis  to  have  given  the  defendants  notice  that  the 
o^tiaCionj  subsequent  to  the  day  when  the  debt  ought 
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1830.         ^  jinyg  1,^^,2  paidy  had  been  broken  off;  and  that,  as  they 
CuARLETON    ^1^  ^^^t  do  SO,  this  Fulc  must  be  made  absolute. 


ff. 

MORRlk. 


Mr.  Justice  Gaselee. — The  defendants  made  this  appli- 
cation to  me  at  Chambers;  but,  as  there  were  certain  dis- 
puted facts,  I  desired  the  parties  to  come  to  the  Court;  and 
now,  all  the  circumstances  being  before  us  on  affidavit,  I 
agree  in  thinking  that  this  rule  must  be  made  absolute.  It 
is  true  that  the  practice  still  continues,  that,  in  proceeding 
against  bail,  a  return  of  two  fdhils  is  equivalent  to  a  scire 
feci;  yet,  in  Beddingion  v.  Beddington  (a),  the  Court  ex- 
pressed its  displeasure,  and  intimated  a  strong  opinion 
that  such  practice  ought  not  to  prevail  in  future.  If  the 
bail  are  respectable,  and  may  be  easily  found,  justice  re- 
quires that  they  should  have  due  notice  before  proceedings 
are  taken  against  them  for  the  default  of  their  principal, 
and  I  very  much  doubt  whether  the  Sheriff,  or  the  party 
directing  the  writs  to  be  returned  itsAi7,  would  not  be  liable 
to  an  action  at  the  suit  of  the  bail  if  such  notice  were  not 
given ;  and  I  again  express  my  earnest  wish  that  this  prac- 
tice may  be  put  a  stop  to. 


Mr.  Justice  Bosanquet  concurring — 


Rule  absolute. 


(a)  2  Moore  &  Pftyne,  481. 
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1830. 

« 

Sawbridoe,  Demandant;  JeteSi  Tenant;  Parsons  and     Wedne$day 

three  Others,  Vouchees*  ^^^^  lO/A. 

JflR.  Serjeant  Peahe  moved  that  this  recovery  might  The  Court  per- 
pass  and  be  recorded  as  of  this  term,  notwithstanding  the  I^*^^*J[^i, 
acknowledgments  of  the  vouchees  were  taken  on  two  sepa-  though  the  war- 

•  1         1    '•nts  of  attorney 

rate  pieces  of  parchment.  The  learned  Serjeant  produced  of  four  Touchees 
an  affidavit,  which  stated,  that  the  writ  of  deditnus  potes-  pirate  pieces  of 
iaiem  was  directed  to  three  commissioners,  who  resided  P"«*™«n^ 
at  a  distance  from  each  other;  that  the  vouchees  lived 
in  different  parts  of  the  country;  that  the  warrants  of 
attorney  were  joint  and  several;  that  two  of  the  vouchees 
had  acknowledged  in  the  one,  and  two  in  the  other;  and 
dial  the  language  of  both  was  the  same,  with  the  ex- 
ception of  the  names  of  the  parties.  Although,  in  Balch 
▼•  Phelps  (a),  where  a  writ  of  deditnus  potestatem  bad 
been  directed  to  commissioners  to  take  the  acknowledg- 
ments of  nine  persons:  the  commissioners  took  the  acknow- 
ledgments of  six  on  one  piece  of  parchment,  and  of  the 
remaining  three  upon  another  piece  of  parchment,  the 
Court  would  not  allow  the  fine  to  pass;  and  Mr.  Justice 
Heath  said,  that ''  these  separate  acknowledgments  would 
not  warrant  a  joint  judgment:**  yet,  in  Lang,  demandant; 
Lee  J  tenant;  Woodhouse,  vouchee  (6),  where  an  objection 
was  raised  to  the  warrants  of  attorney  of  several  vouchees, 
because  they  were  on  separate  pieces  of  parchment,  that 
learned  Judge  said,  that  "  the  warrants  would  be  good, 
eren  in  a  real  suit."  And,  in  the  case  of  Hicks,  demand- 
ant; Dean,  tenant;  Crump,  vouchee (c),  the  Court  allowed 
a  recovery  to  pass,  although  the  warrants  of  attorney  of 
several  vouchees  were  on  different  pieces  of  parchment. 


(a)  3  Bob.  &  PuL  366.     -  (b)  1  Bos.  &  Pul.  31 . 

(c)  12  B.  Moore,  295. 
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1890. 

Sawbridoe, 
Demandant ; 

JiTES, 

Tenant ; 

PARBONf, 

Vouchee. 


Lord  Chief  Justice  Tindal. — I  see  no  objection,  on 
principlci  to  the  passing  of  this  recoyery.  The  writ  of 
dedimus  potestatem  was  directed  to  'three  commission- 
erSj  who  resided  at  a  distance  from  each  other,  and 
the  vouchees  lived  in  different  parts  of  the  country: — the 
commissioners,  for  convenience,  took  the  acknowledg- 
ments of  two  of  the  vouchees  on  one  piece  of  parchment, 
and  of  the  other  two  on  another;  and  if,  as  Mr.  Justice 
Heath  said,  in  the  case  of  Lang,  demandant,  that  the  war- 
rants would  be  good  in  a  real  suit,  or  an  adverse  action 
for  the  recovery  of  land,  I  am  at  a  loss  to  discover  why 
they  should  not  be  equally  good  in  a  recovery,  which  is 
suffered  for  the  purpose  of  the  conveyance  of  land. 


The  rest  of  the  Court  concurring — 


The  recovery  was  permitted  to  pass. 


Wednetday, 
Feb.  10th. 

The  defendanti 
arretted  the 
plaintiff  on  am. 
M.y  at  the  baU 
of  one  B.  M., 
for  whom  he 
had  never  be- 
come bail.  After 


Barnard  M'Crandle,  r.  Barwise  and  Warry. 

J.  HIS  was  an  action  of  trespass  for  false  imprisonment, 
and  brought  under  the  following  circumstances: — The 
plaintiff  being  ill,  and  confined  to  his  room,  was,  on  the 
17th  July,  1824,  arrested  under  a  writ  of  capias  ad  sa- 
tisfaciendum, sued  out  at  the  suit  of  the  defendant  Bar- 
the  plaintiff  had  wise,  against  the  plaintiff,  as  the  bail  of  one  EUxabeth 
nearly  a  month,  Mccke,  whom  Barwise  bad  sued  in  the  Court  of  King^s 
charged  by  an  Bench,  and  obtained  judgment  against  her  for  the  sum  of 
order  of  a  Judge.  141/^     The  plaintiff,  however,  had  never  become  bail  for 

The  defendanti  ' 

had  previously 
diacoTered  their 

mistake,  and  promised  to  liberate  the  plaintiff,  but  did  not  do  so.  He  afterwards  brought  trospass 
against  the  defendants,  for  false  imprisonmeht,  and  they  pleaded  the  general  issue;  and  that  the 
plaintiff  had,  together  with  another  person,  acknowledged  a  recognisance  of  bail,  upon  which  the 
CO.  fo.  had  issued,  and  that  the  recognisance  still  remained  on  the  file  of  the  Court  of  Kmg*$  Bench, 
This  Court  refused  to  strike  out  the  plea,  or  resdnd  the  ordar  to  plead  seyeral  matters,  although 
it  was  objected  that  the  plaintiff  could  not  safely  reply. 


I!l  THE  TENTH  AND  ELEVENTH  YEARS  OF  GEO.  IV.  ISI 

Mn.  Meeie,  nor  did  he  even  know  her  by  name.     Some         1830. 
time  after  the  phuntiff  had  been  in  custody,  a  clerk  of  the     |^<crandle 
defiendant  Worry ^  who  acted  as  attorney  for  Barwise,  saw  .»• 

the  plaintifiy  when  he  instantly  declared  that  he  was  not 
the  person  who  justified  as  bail  for  Mrs.  Meeke  under 
the  name  of  Barnard  M^CrandlCf  for  that  he  was  in 
Coart  when  her  bail  justified;  and,  upon  the  plaintiff^ and 
the  derk  making  an  affidavit  that  he  was  not  the  person 
who  had  become  bail^  the  defendant  ffarry^  on  the  13th 
Angusi,  promised  to  see  his  client  Barwise  immediatelyi 
and  set  the  plaintiflTat  large.  The  plaintiff,  however,  con- 
tinued  in  custody  until  the  26th  August,  when  he  was 
diiebarged  by  an  order  of  the  Lord  Chief  Justice  of  the 
Coartot  King^s  Bench.  The  present  action  was  commenc- 
ed 10  August,  1828. 

The  defendants  pleaded— ;/fr«/,  not  guilty— secondly,  the 
itatnte  of  limitations — and  lastly,  by  way  of  justification, 
diat  the  plaintiff  had,  together  with  one  Pelham  Hollis, 
acknowledged  a  recognizance  of  bail  in  an  action  brought 
by  the  defendant  Barwise  against  Elizabeth  Meeke,  upon 
vhidi  the  writ  of  ca.  sa,  had  been  sued  out  against  tne 
phuotiff,  and  that  the  recognizance  was  now  remaining 
upon  the  file  of  the  Court  of  King's  Bench*  The  plain- 
tiff having  been  advised  by  counsel  that  he  could  not 
afely  reply  to  this  plea,  obtained  time  for  so  doing,  until 
an  application  could  be  made  to  the  Court  of  King's 
Bench  upon  the  subject  of  the  recognizance.  A  rule 
aut  for  delivering  up  the  recognizance  to  be  cancelled 
vat  accordingly  obtained  in  that  Court,  but,  upon  cause 
hoDg  shewn,  was  discharged;  the  Court  intimating  an 
opinion  that  the  plaintiff  might  reply  without  difficulty, 
notwithstanding  the  defendants  had  alleged  in  their  plea, 
that  the  plaintiff  bad  acknowledged  a  recognizance  which 
vas  still  remaining  on  the  file  of  the  Court. 

Mr.  Serjeant  Adams,  upon  an  affidavit  of  these  facts,  on 


Barwhe. 
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1830.        a  former  day  in  this  term,  obtained  a  rule  caUing  on  the 
m<Cramdl«     defendants  to  shew  cause  why  their  last  plea  should  not 
V.  be  struck  out,  and  why  the  plaintiff  might  not  have  iiir- 

ther  time  to  reply.  The  learned  Serjeant  submitted  that 
the  plea  must  be  false  within  the  defendants*  own  know- 
ledge, as  Warry^  who  acted  as  attorney  for  Barwuet 
promised  to  see  him  on  the  ISth  August,  and  discbarge 
the  plaintiff  out  of  custody;  Warrjfs  own  clerk  having 
deposed  that  the  plaintiff  was  not  the  person  who  justified 
as  bail  for  Mrs.  Meeke. 

Mr.  Seijeant  WUde  and  Mr.  Serjeant  Feake  were  now 
about  to  shew  cause,  when  the  Court  called  on — 

Mr.  Serjeant  Adams  to  support  his  rule.-— Unless  this 
plea  be  struck  out  or  taken  off  the  file,  the  plaintiff  is 
without  redress,  as  he  cannot  deny  the  existence  of  the 
recognizance,  or  that  it  does  not  now  remain  on  the  file  of 
the  Court  o£  King's  Bench:  neither  can  he  deny  the  fiict 
alleged  in  the  plea,  that  the  persons  therein  named,  or 
either  of  them,  did  not  acknowledge  a  recognizance  of 
bail  in  the  action  against  Mrs.  Meeke.  Justice  requires 
that  the  plea  should  be  struck  out,  because  it  is  false  with- 
in the  defendants*  own  knowledge. 

[Lord  Chief  Justice  Tindal. — Might  not  the  plaintifi* 
reply  that  he  is  not  the  Barnard  Af  Crandle  named  in  the 
recognizance?] 

It  is  doubtful  whether  such  a  replication  would  be  good 
on  demurrer;  but,  as  the  plea  is  false,  the  Court  will  feel 
no  difliculty  in  ordering  it  to  be  struck  out;  and  it  is  quite 
clear  that  they  may  exercise  their  discretion  upon  the 
subject.  In  the  late  case  of  GuUy  v.  The  Bishop  of 
Exeter  (a),  the  Court,  even  after  a  nonsuit,  and  a  rule  ab- 
solute for  a  new  trial,  rescinded  the  original  rule  to  plead 

(a)  2  Moore  &  Payne,  105 ;  iS.  C.  5  Bing.  45. 
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several  matters,  and  ordered  a  number  of  pleas  to  be         1830* 
struck  out ;  and  Lord  Chief  Justice  Best  there  said  (a) :  "  It     n«CEAiiDtB 
was  a  principle  at  common  law,  that  all  pleadings  ought  to  v. 

be  true^  but  that  has  long  since  been  lost  sight  of|  and 
can  rarely,  if  ever,  be  the  case,  where  several  pleas  are 
pleaded.  It  is,  therefore,  in  the  discretion  of  the  Court 
to  aDow  such  pleas  only  as  they  may  deem  necessary  or 
essential  to  the  justice  of  the  case.**  That  reasoning  is 
particulady  applicable  to  this  case;  and,  in  Whcde  v. 
Lemty  (6),  the  Court  would  not  allow  inconsistent  pleas  to 
be  put  upon  the  record.  But,  on  the  ground  that  the 
plea  in  question  is  false  within  the  defendants'  own  know- 
ledge, it  ought  to  be  struck  out,  particularly  as  they 
have  also  pleaded  the  general  issue  and  the  statute  of 
limitations. 

Lord  Chief  Justice  Tindal. — This  is  a  rule  calling  on 
the  defendants  to  shew  cause  why  their  last  plea  of  justi- 
fication should  not  be  struck  out^  and  why  the  plaintiff 
should  not  have  further  time  to  reply.  It  appears  to  me» 
that  the  facts  alleged  in  that  plea  are  relied  on  by  the  de- 
fendants as  a  defence  to  this  actioui  and  I  am  not  aware 
of  any  authority,  where  the  matter  of  defence  is  on  the  re- 
cord, to  deprive  a  party  of  such  defence.  The  question 
might  have  been  different,  if  the  alleged  inconsistency  of  the 
defence,  and  the  fact  that  the  plea  had  involved  the  plain- 
tiff in  difficulty,  had  been  pointed  out  to  us  when  the  rule  to 
plead  several  matters  was  obtained,  as  in  the  case  to  which 
we  have  been  referred  of  GuUy  v.  The  Bishop  of  Exeter. 
I  much  regret  the  alleged  difficulty  as  to  the  mode  of  reply- 
ing to  this  plea;  yet,  as  the  defendants  have  pleaded  it  as 
matter  of  defence,  we  cannot  interfere.  The  plaintiff,  how- 
ever, may  be  mistaken  in  that  view  of  his  case;  and  it  may  be 
worth  while  for  him  to  consider,  whether  he  has  not  taken 

(«)  2  Moore  &  Payne,  121.  (6)  Id.  19;  5.  C.i>  Bing.  12. 
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1830:        a  wrong  course  to  recover  compensation  from  the  defend- 

M'Crandlb     ^^^^  ^^^  ^^^  injury  he  has  sustained  from  his  imprison- 

v..  ment.     If  the  defendants  caused  him  to  be  wilfully  or  im- 

BaEWUE.  11.1  t 

properly  detained  ui  custody  after  they  knew  that  he  was 
not  the  person  named  in  the  recognizance,  it  would  be  a 
malicious  detention,  for  which  an  action  on  the  case  might 
be  maintained.  On  this  point,  however,  I  give  no  opinion; 
I  merely  suggest  it  for  the  consideration  of  the  plaintiff 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Gaselee. — I  am  of  opinion  that  we  cannot 
act  on  this  rule,  or  order  the  defendants'  plea  to  be  struck 
out.  In  Gully  v.  The  Bishop  of  Exeter ^  the  objection 
was  raised  to  the  number  of  the  pleas  on  shewing  cause 
against  the  rule  to  plead  several  matters ;  and  the  Court 
reduced  the  pleas  accordingly,  two  only  being  necessary 
for  the  defence.  If  a  plea  be  put  in  fraudulently,  or  is 
false  upon  the  face  of  it,  it  is  a  contempt  of  Court,  and 
may  be  set  aside.  With  respect  to  the  alleged  difficulty 
as  to  the  repUcation,  might  not  the  plaintiff  reply,  that,  al- 
though true  it  is  that  Barnard  M'Crandle  and  Pelham 
HolUs  acknowledged  a  recognizance  of  bail  in  the  action 
against  Elizabeth  Meeie,  and  that  the  recognizance,  was 
still  remaining  in  the  Court  of  King's  Bench,  yet  that  the 
said  Barnard  M*Crandlef  named  in  that  recognizance,  was 
not  the  plaintiff,  and  then  traverse  the  fact  of  his  having 
entered  into  any  recognizance  in  the  action  against  Meeke! 

Mr.  Justice  Bosanquet. — The  defendants  appear  to  re- 
ly on  the  facts  stated  in  the  last  plea  as  a  justification  for 
the  imprisonment  of  the  plaintiff,  and  we  cannot  deprive 
them  of  this  mode  of  defence. 

Rule  discharged. 

Mr.  Serjeant  Adams  then  moved  to  rescind  the  rule  io 
plead  several  matters. 
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But  the  Court  said,  that  the  application  was  too  late. 
The  objection  to  the  plea  should  have  been  raised  on 
shewing  cause  against  the  rule.  The  case  of  OuUy  v. 
The  Bishop  of  Exeter  is  distinguishable  from  the  pre- 
sent, as  there  the  defendant  put  a  number  of  unnecessa- 
ry pleas  on  the  record,  which  made  it  of  an  unwarranta- 
ble length,  and  two  only  were  sufficient  for  his  defence. 
But  the  plaintiff  may  have  a  fortnight's  time  to  reply. 


1830. 


MTeandlb 

V. 

Baewibb. 


Barling  p*  Waters. 

A  RULE  was  obtained  by  Mr.  Serjeant  Merewether,  on 
a  former  day  in  this  term,  calling  on  the  defendant  to 
shew  cause  why  the  rule  for  the  allowance  of  bail  in  this 
cause  should  not  be  discharged,  and  why  the  defendant, 
who  was  then  in  the  custody  of  the  Sheriff  of  Middlesex, 
should  not  be  detained  in  custody  in  another  suit,  and 
why  the  bail  who  had  justified  for  the  defendant  should 
not  attend  personally  in  Court,  and  why  they  or  the  de- 
fendant should  not  pay  the  costs  of  thb  application.  The 
motion  was  made  on  affidavits,  which  stated,  that,  when 
the  bail  came  up  to  justify  for  the  defendant  in  this  ac- 
tion, one  of  them  swore  that  he  had  property  in  the  funds 
to  a  considerable  amount,  after  payment  of  all  his  debts; 
and  the  other,  that  he  had  paid  the  amount  of  a  judgment 
obtained  against  him  in  the  Palace  Court:  and  that  it  had 
since  been  ascertained  that  both  these  statements  were 
false. 


Wedanday, 
Feb.  10th. 

The  Coort  or- 
dered a  rule  for 
the  allowance  of 
bail  to  be  db- 
charged  (no 
came  being 
ihewn  to  the 
contrary),  the 
bail  having,  on 
their  justi6ca- 
tion,  peijured 
themselves  as 
to  the  amount 
of  their  proper- 
ty.   But  the 
Court  refused  to 
order  the  de- 
fendant to  be 
detained  in  cus- 
tody in  another 
suit,  as  it  was 
not  shewn  that 
he  was  privy  to 
the  peijury  of 
the  bail,  and  the 
only  remedy 
against  them  is 
by  indictment. 


No  cause  being  shewn  against  thb  rule,  the  learned 
Serjeant  now  mored  to  make  it  absolute,  on  an  affidavit  of 
service  of  the  rule  nisi  upon  the  defendant  and  both  of 
the  bail;  and  he  stated,  that  the  Court  o( King's  Bench 
had  lately  ordered  an  attachment  to  be  issued  against  a 
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person  who  had  committed  perjury  on  justify mg  as  bail, 
and  who  had  not  attended  in  Court  pursuant  to  an  order 
so  to  do. 

But  the  Court  held,  that  they  could  only  direct  the  rule 
to  be  made  absolute,  as  far  as  regarded  the  discharging 
the  rule  for  the  allowance  of  bail;  that  the  plaintiff's 
only  remedy  against  the  bail  was  by  an  indictment  for 
perjury;  and,  as  it  was  not  shewn  that  the  defendant  was 
privy  to,  or  knew  of  their  perjury,  there  was  no  ground 
to  detain  him  in  custody  in  another  suit. 

Rule  absolute  accordingly  (a). 

(a)  See  Shee  v.  Abbott^  5  B.  Moore,  321;  S.  C.  2  Brod.  &  Bing.  619. 


WedneMdaVf 
Feb.  10th. 

A  bailable  ca- 
piat having  been 
made  retaroable 
on  a  day  certain, 
instead  of  a  ge- 
neral return  day, 
the  defendant 
haying  given  a 
bail  bond,  the 
Court  would  not 
allow  the  writ 
to  be  amended, 
as  it  would  pre- 
judice the  bail. 


HOULDEN  V,  FaSSON. 

JUR.  Serjeant  Mereweiher,  in  the  last  term,  obtained  a 
rule  niW,  that  the  writ  of  capias  ad  respondendum,  which 
had  been  sued  out  by  the  plaintiff  against  the  defendant 
in  this  cause,  might  be  amended  on  payment  of  costs  by 
the  plaintiff.  The  learned  Serjeant  produced  an  affidavit 
made  by  a  clerk  of  the  plaintiff's  attorney,  which  stated, 
that,  by  a  misapprehension  or  mistake  on  his  part,  the 
writ  had  been  made  returnable  on  '*  the  3rd  day  of  No- 
vembeVf*  instead  of  the  usual  return,  on  **  the  morrow  of 
AU  Souls:' 


Mr.  Serjeant  fFilde,  on  a  former  day  in  this  term, 
shewed  cause,  and  submitted,  that,  as  the  defendant  had 
given  a  bail  bond  (a),  the  Court  would  not  allow  the  writ 


(a)  See  3  Moore  &  Payne,  559. 
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to  be  amended,  as  it  would  affect  the  bail;  and^  in  John- 
son V.  Dobell{a)t  where  the  defendant  having  been  ar- 
rested on  a  capias  returnable  on  a  day  certain,  instead  of 
on  a  general  return  day,  and  given  a  bail-bond  to  the 
Sheriff^  the  Court  refused  an  amendment  of  the  writ, 
unless  the  plaintiff  would  consent  to  discharge  the  bail 
upon  the  defendant's  entering  a  conunon  appearance* 


1830. 


HODLOEN 

Fasson. 


The  Court  said  that  that  case  was  expressly  in  point, 
and  an  answer  to  the  application;  that  the  writ  being  a 
nullity,  the  bail  were  discharged  from  their  recognizance; 
and  that  they  could  not  be  again  rendered  liable,  which 
they  would  be,  by  the  amendment  of  the  writ. 

Rule  discharged, 
(a)  ]  Moore  &  Payne,  28. 


Same  v.  Same. 

A  RULE  nisi  was  afterwards  obtained  by  Mr.  Serjeant 
WiUc  to  set  aside  the  writ  and  the  bail-bond  taken  there* 
oo,  and  all  subsequent  proceedings,  for  the  above  alleged 
irregularity,  with  costs* 

Mr.  Serjeant Merewethernow  shewed  cause. — Although 
the  statute  24  Geo.  2,  c.  48,  s.  7,  enacts,  that  all  writs 
which  shall  happen  to  be  returnable  in  Miciaebnas  Term, 
shall  have  and  keep  the  returns  of  the  morrow  of  All  Souls; 
the  morrow  of  St.  Martin;  in  eight  days  of  St.  Martin;  and 
in  fifteen  days  of  St.  Martin:  yet  the  morrow  of  All  Souls 
means  the  day  of  the  morrow  of  AU  Souls,  which  is  the  Srd 
dBj  of  November,  and  the  first  day  of  the  term;  and  here, 


Wednetdayj 
Feb.  lOM. 

Where  a  writ  of 
capiat  wai  made 
returnable  on 
the  Srd  of  No- 
vember,  being  a 
day  certain,  in- 
stead of  the  ge- 
neral return  day, 
viz,  on  the  mor- 
row of  ^I/<S(mJ^» 
and  the  defend- 
ant had  given  a 
bail-bond,  the 
Court  ordered 
the  writ  to  be 
quashed. 
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1830.        the  writ  was  made  returnable  on  the  3rd  day  o(  November  f 

HouLDEN      ^^ich  is  sufficienti  and  is  not  such  a  misdescription  as  to 

^'  render  it  altogether  void.    The  calendar  is  part  of  the  law 

Fassoh 

of  the  land,  and  the  Srd  November  is  also  therein  describ- 
ed as  the  morrow  o(  All  Souls;  and,  although  the  practice 
has  been  to  use  the  latter  description  of  that  day,  yet  the 
Court  will  look  at  the  substance  rather  than  the  form  of 
the  writ,  and  support  it,  if  it  appear  to  be  in  fact  return- 
able on  the  proper  day  of  the  month.  If  the  writ  in  ques- 
tion were  described  in  the  declaration  on  the  bail-bond  aa 

a 

being  returnable  on  the  morrow  o£  All  Souls,  to  wit,  on 
the  3rd  day  of  November,  it  would  be  a  good  description, 
and  a  suiBcient  compliance  with  the  terms  of  the  statute; 
and,  if  the  writ  were  produced  in  evidence  to  sustain  that 
allegation^  there  would  be  no  variance.    In  all  the  cases 
where  writs  have  been  set  aside  for  irregularities  as  to  the 
return  days,  the  day  certain  has  not  been  the  same  day  as 
the  general  return  day,  as  in  this  case,  where  the  error 
arose    from  a  mere  misapprehension  of  the   attorney *8 
clerk.     In  Crofts  v.  Stockley  (a),  where  a  declaration  on 
a  bail-bond  stated  the  arrest  of  the  principal  by  virtue  of 
a  capias  sued  out  of  the  Court  of  our  Lord  the  now  King, 
before  &c.,  then  his  Majesty's  Justices  of  the  Bench  at 
Westminster,  and  averred  the  condition  of  the  bond  to  be, 
that,  if  the  principal  should  appear,  according  to  the  ex- 
igency of  the  said  writ,  in  the  said  Court,  the  bond  was  to 
be  void;  and,  on  the  production  of  the  bond,  the  condi- 
tion was  for  the  appearance  of  the  principal  before  our 
sovereign  lord  the  King,  at  Westminster,  to  answer  the 
plaintiff  in  a  plea  of  trespass,  and  according  to  the  custom 
of  the  King*s  Court  of  Common  Bench,  it  was  held  to  be  no 
variance,  because  it  was  alleged  in  substance  that  the  bail- 
bond  was  taken  for  the  appearance  of  the  principal  in  this 
Court.    In  Mills  v.  Bond  (b),  the  writ  was  returnable  on 

(a)  2  Moore  &  Payne,  81 ;  S.C.5  Bing.  32.  (6)  1  Str.  399. 
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a  daj  out  of  term;  and,  in  Inman  y.  HuUh  (a),  it  was         1830. 
made  retnmabk  on  the  last  day  of  Michaelmas  term,  and      houlden 
it  was  not  eYen  stated  that  that  day  was  the  28th  Novem^  ^' 

Fasbon. 

Aer.  In  Walter  y.  Hawkey  (b),  where  a  capias  was  made 
Fetamable  on  a  day  certain,  instead  of  on  a  general  return 
day,  the  Court  allowed  the  writ  to  be  amended,  OYen  after 
a  role  had  been  obtsdned  to  quash  it  for  irregularity;  and, 
in  Jaknsan  y.  DobeU,  the  capias  was  returnable  on  Tuesday 
after  the  morrow  of  AU  Souls,  instead  of  on  the  mor- 
xdAB  Souls,  which  was  clearly  an  irregularity;  whilst 
heie,  the  writ  was  returnable  on  the  3rd  November,  which 
was  in  fact  the  morrow  o{  All  Souls.  Although  the  statutes 
5&6  WilUam  &  Mary,  c.  21,  s.  4,  and  9  &  lOmUiamii,  c. 
25, 8. 4St,  require  the  officer  who  shall  sign  any  writ  or  pro- 
cess to  arrest  any  person  before  judgment,  at  the  signing 
thereof  to  set  down,  upon  such  writ  or  process,  the  day  and 
year  of  his  signing  the  same,  yet  the  indorsement  of  the 
date  la  do  part  of  the  writ;  the  only  object  of  the  Legisla- 
ture being,  to  render  the  process  more  intelligible,  as  an 
imlectered  layman  could  not  be  acquainted  with  the  tech- 
nical return  days  named  in  the  body  of  the  writ. 

Mr.  Serjeant  WUde,  in  support  of  his  rule,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Tindal. — These  common  and  ge- 
oeral  returns  on  origmal  writs  hsYe  been  handed  down 
from  aD  time,  and  as  the  mode  of  return  here  adopted  has 
ncYcr  been  sanctioned  by  any  rule  or  order  of  the  Court, 
we  oogbt  not  to  depart  from  the  long  established  practice, 
or  aDow  parties  to  make  writs  of  their  own,  or  contrary 
to  the  form  pointed  out  by  the  Legislature;  and  it  has 
been  onifonnJy  hdd  in  this  Court,  that,  if  a  writ  be  made 
iHnmaHf  an  a  day  certain,  instead  of  on  a  general  return 

(«)  2  New  Rep.  ISS.  {h)  5  Taunt.  853;  S,  C.  1  Marah.  399. 
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1830.        day,  it  is  irregular  and  void  if  the  defendant  has  given  a 
iiouLDBM      ^Mul-bond,  as  the  amendment,  if  allowed,  would  prejudice 
the  bail. 


Passom. 


The  rest  of  the  Court  concurring — 

Rule  absolute. 


Thurtda^f,     Shsphbrd  and  Thirty-two  Others  v.  The  Bisliop  of  Ches- 
ter, Hudson,  Clerk,  and  Airey,  Clerk. 

inquareimpe'  iJUARE   impedit. — The    declaration    contained   four 

leging  an  imine-  couuts.     The  first  Stated,  that,  from  time  whereof  the 

Se^ilS^ft  as  n*c™*>ry  of  man  is  not  to  the  contrary,  there  hath  been, 

owners  of  roes-  and  Still  is,  a  Certain  ancient  chapel,  for  the  celebration  of 

within  a  ciiapei-  divine  worship  therein,  situate  and  being  in  the  chapelry 

^lltch^f^  of  OrayHgg,  in  the  parish  of  Kendall,  m  the  county  of 

with  the  pay-  Westmoreland,  for  the  use  of  the  inhabitants  of  the  said 

nient  of  yeany 

sums  for  the  re-  chapelry ;  which  said  chapelry,  during  all  the  time  afore- 
pd),tonoRiinate  8&i^>  Contained  and  comprised  within  it  divers,  to  wit,  five 
wnThi^f  to  t^hT  8®^^''*^  townships,  to  wit,  &c.  &c.  (naming  them).  That 
huhop;  and  it  also,  duriug  all  the  time  aforesaid,  certain  sums  of  money 
part  of  the  re-  have  from  time  to  time  been  requisite  and  necessary,  as 
Jhapei**were*  de-  ^^^^  ^^^  ^^  maintenance,  upholding,  and  repairing  of  the 
frayed  out  of      s^id  chapel,  as  for  the  maintenance,  support,  and  salary  of 

the  poor-rates:  ^    *  «,        .  »       rr       »  J 

—Held,  to  be  a   the  licensed  curate,  officiating,  performing,  and  celebrating 

▼ariance.  and        :%•   •  •        ;>.i_»      aI_  "ji-         i       i-*i_       •  ■\  e 

thatthe  evidence  uivme  servicc  withm  the  said  chapel,  which  said  sums  of 

A**  ^n  '"u^n"^  money,  the  owners  of  the  several  messuages,  lands,  and  te- 

Where  two  is-  ncments,  situate,  lying,  and  being  within  the  said  chapelry, 

forthepiainUflb,  havc,  from  thuc  whcrcof  the  memory  of  man  is  not  to  the 

defendanto'  and  Contrary,  in  respect  of  those  messuages,  lands,  and  tene- 

the  Jury  were 
discharged  as  to 

the  fifth,  and  the  verdict  was  entered  accordingly,  but  leave  was  given  to  the  defendants  to  move 
to  enter  a  nonsuit: — Held,  that  the  Court  might  direct  the  nonsuit  to  be  entered,  although  the  de- 
fendants had  a  verdict  on  some  of  the  issues. 

Quare — Whether  there  can  be  more  than  one  count  in  a  declaration  in  quare  tmfedUf 
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raents,  been  reUedbly  charged  with,  and  used  and  accustom- 
ed  to  pay,  and  been  obliged  to  pay,  supply,  and  contribute 
for  those  purposes,  whenever  needwas^  and  oceaswn  requir'* 
ed.  That,  whenever,  at  any  time,  the  said  chapel  became 
and  was  vacluat,  by  the  death,  resignation,  or  depriva- 
tion of  the  said  incumbent  thereof,  or  otherwise,  the  mo' 
jar  part  of  the  owners  of  the  said  messuages,  land^,  and 
tenements,  have,  in  respect  of  those  messuages,  &c.  &c., 
and  in  respect  of  the  payments  so  charged  or  made  by 
them  as  aforesaid,  from  time  whereof  &c.,  been  used  and 
accustomed  to  elect,  nominate,  and  choose,  and  still  of 
right  ought  to  elect,  nominate,  and  choose,  a  fit  and  pro- 
per person,  being  in  holy  orders,  to  be  curate  of  the  said 
diapel,  and  to  present  the  said  person  so  elected,  nomi- 
nated, and  chosen,  to  the  bishop  for  the  time  being  of  the 
diocese  in  which  the  said  chapel  is  situate,  to  wit,  to  the 
bishop  of  the  diocese  of  Chester ^  for  the  purpose  of  being 
licensed  by  him  to  the  curacy  of  the  said  chapel. 

The  pluntiffi  then  averred,  that,  on  the  18th  March^ 
1805,  the  chapel  became  vacant  by  the  death  of  one  John 
HasiweU^  clerk,  theretofore  curate  and  minister  thereof;  and 
that,  thereupon,  on  that  day,  the  major  part  of  the  owners 
of  the  said  messuages,  lands,  and  tenements,  did  nominate, 
elect  and  choose  one  Edward  Cleasbyy  clerk,  to  be  cu- 
rate of  the  said  chapel,  in  the  room  and  place  of  the  said 
John  HastweUf  and  did  present  the  said  Edward  Cleasby 
to  die  bishop  for  the  time  being  of  the  said  diocese,  to  be 
by  him  licensed  to  the  said  curacy,  and  required  the  said 
bishop  to  license  the  said  Edward  Cleasby  to  the  said 
curacy;  and  that  the  bishop,  in  pursuance  of  the  said  no- 
mination, election,  and  choice  of  the  major  part  of  the  said 
owners  of  the  said  messuages,  lands,  &c.,  as  aforesaid, 
and  in  pursuance  of  the  said  presentment  and  request  so 
made  to  him  as  aforesaid,  did  license  the  said  Edward 
Ckasby  to  be  curate  of  the  said  chapel,  and  that  he  was 
licensed  accordingly^  and  was,  from  thence,  until  the  time 
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1850.        of  his  death,  the  lawful  and  rightful  curate  of  the  said  cha- 
„'     '     '      pel ;  that,  on  the  26th  May,  1828,  the  said  Edward  Cleasby 

Shepherd 

V.  died,  and  thereupon  the  said  chapel  became  and  was,  and 

CHzmL  y^^  ^B  vacant; — that,  at  the  time  of  the  death  of  Cleasby, 
and  at  the  time  of  the  election,  nomination,  and  choice  in 
this  count  hereinafter  mentioned,  the  plaintiffs  were  tbe 
mcffor  pari  of  the  oumers  of  the  messuages,  lands  and 
tenements  within  the  said  chapelry,  and  thereupon,  after- 
wards, to  wit,  on  the  30th  September,  1828,  they,  the 
plaintiffs,  so  being  the  major  pari  of  the  owners  of  the 
said  messuages,  &c.,  &c.,  and  the  said  chapel  being  so 
vacant  as  aforesaid,  did  nominate,  elect,  and  choose  one 
Is€Uie  Mossop,  clerk,  being  a  fit  and  proper  person  for 
that  purpose,  and  in  holy  orders,  to  be  curate  of  the  said 
chapel,  in  the  place  of  the  said  Edward  Cleasby,  and 
presented  the  said  Isaac  Mossop  to  the  first-named  defend- 
ant, he  then  being  bishop  of  Chester,  and  by  whom  Mos- 
sop ought  to  have  been  licensed  to  the  curacy  of  the  said 
chapel.  Nevertheless,  that  the  defendants  Hudson  and 
Airey  unjustly  hindered  and  prevented  the  said  bishop 
from  licensing  Mossop  to  the  curacy,  and  that  the  bishop 
unjustly  refused  to  do  so. 

The  plaintiffs,  in  the  second  count,  alleged,  that,  when- 
ever the  chapel  became  vacant,  the  major  part  of  the 
owners  of  the  messuages,  &c.,  &c.,  had  been  used  and 
accustomed  to  elect,  nominate,  and  choose  a  curate,  and 
to  present  him  to  the  vicar  for  the  time  being  of  the  parish 
church  of  Kendal,  for  his  approval,  to  be  by  such  vicar 
presented  to  the  bishop  to  be  licensed. 

In  the  third  count,  the  plaintiffs  averred,  that  the  oum- 
ers of  the  messuages,  &c.,  were  accustomed  to  elect  a 
curate,  and  present  him  to  the  bishop  to  be  licensed:— 
and  the  fourth  count  contained  an  allegation,  that  the 
owners  of  the  messuages  had  been  accustomed  to  elect  and 
nominate  a  curate,  and  to  present  him  to  the  vicar  for  his 
approval,  as  in  the  second  count. 
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The  bishop  pleaded  the  usual  plea  of  disclaimer. 

The  two  other  defendants,  as  to  the  first  count,  pleaded 
—firsts  that  the  major  part  of  the  otoners  of  the  said  mes* 
snagesy  lands,  &c.,  in  that  count  mentioned,  whenever  the 
chapel  became  vacant,  had  not,  in  respect  of  those  mes- 
suages, &c.,  &c.,  and  in  respect  of  the  payments  so  charged 
upon  them,  been  used  and  accustomed  to  elect,  nominate, 
and  choose  a  curate,  and  to  present  him  to  the  bishop  of 
the  diocese,  for  the  purpose  of  being  licensed  to  the  cu- 
racy of  the  said  chapel — secondly ^  that  the  plaintiffs  were 
mot  the  major  part  of  the  owners  of  the  said  messuages, 
&c.,  at  the  time  of  the  election,  nomination,  and  choice  in 
that  count  mentioned — thirdly,  as  to  the  second  count, 
that  the  major  part  of  the  owners  of  the  messuages  in  that 
count  mentioned  had  not  been  accustomed  to  elect  a  cu-* 
rate,  and  present  him  to  the  vicar  for  his  approval,  and  to 
be  by  him  presented  to  the  bishop  for  the  purpose  of 
being  licenoed— fourthly,  as  to  the  second  count,  that  the 
plaintiffs  were  not  the  major  part  of  the  owners  of  the 
messuages,  &c.,  at  the  time  of  the  election,  nomination, 
and  choice  in  that  count  mentioned — and  lastly,  that 
the  plaintiffs  did  not  present  the  said  Isaac  Mossop  to  the 
defendant  Hudson,  he  being  the  vicar  of  Kendal  for  the 
time  being,  for  his  approval,  and  for  the  purpose  of  being 
presented  by  him  to  the  bishop,  to  be  licensed  to  the  cu- 
racy of  the  said  chapeK 

There  were  similar  pleas  to  the  third  and  fourth  counts. 
The  plaintiffs,  by  their  replication,  took  issues  on  all  the 
pleas. 

At  the  trial,  before  Mr.  Justice  Littledale,  at  the  last 
Assizes  at  Lancaster,  it  appeared  that  the  repairs  of  the 
chapel  had  not  been  paid  for  by  the  owners,  or  major 
part  of  the  owners  of  the  messuages  and  lands  within  the 
chapelry,  as  alleged  in  the  declaration,  but  that,  in  some 
of  the  townships,  such  repairs  had  been  paid  for  out  of 
the  poor  rates,  and,  in  one  township,  by  a  separate  as- 
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sessment;  and  also,  that  the  salary  of  the  curate  had  been 
in  some  instances  paid  by  certain  individuals,  and  not  by 
the  owners  of  the  messuagesi  or  the  major  part  of  them, 
as  stated  in  the  declaration : — upon  which  it  was  submitted 
for  the  defendants,  that  those  allegations  were  not  proved, 
and  that  the  discrepancy  of  proof  between  the  declaration 
and  evidence  was  a  variance.  The  learaed  Judge,  how- 
ever, would  not  stop  the  cause,  but  reserved  to  the  de- 
fendants leave  to  move  the  Court  to  enter  a  nonsuit.  The 
plaintiffs  then  gave  evidence  of  the  custom  for  the  major 
part  of  the  owners  of  the  messuages  to  nominate  a  curate 
and  present  him  to  the  bishop;  but  they  Only  proved  that 
it  had  been  done  in  three  instances— Jirst,  in  the  year  1695 ; 
secondly^  in  1742;  and  lastly^  in  Ma/rch^  1805.  In  other 
cases,  the  major  part  of  the  inhabitants  of  the  chapelry  had 
nominated  the  curate,  and  presented  him  to  the  vicar  for 
his  approval,  who  presented  him  to  the  bishop,  to  be 
licensed.  The  learned  Judge  told  the  Jury,  that,  by  the 
common  law,  the  rector  or  vicar  had  a  right  to  notninate 
the  curate,  but  that  the  plaintiffs  in  this  case  insisted, 
that,  by  immemorial  custom,  they  had  a  right  to  nominate 
the  curate  and  present  him  to  the  bishop,  to  be  licensed, 
without  the  concurrence  or  approval  of  the  vicar;  and  he 
eventually  left  it  to  the  Jury  to  say,  whether  the  ovo^s, 
or  the  major  part  of  the  owners  of  the  messuages  and 
lands  within  the  chapelry,  had  from  time  immemorial  no- 
minated to  the  curacy,  without  the  interference  or  approval 
of  the  vicar;  and  he  observed,  that  the  evidence  adduced 
by  the  plaintiffs  in  support  of  such  custom  was  extremely 
weak,  as  it  only  appeared  to  have  been  exercised  in  three 
instances.  The  Jury  found,  that  the  right  of  nomination, 
in  regard  to  the  chapelry  of  Graytigg,  was  in  the  land- 
owners, subject,  however,  to  the  approval  of  the  vicar  of 
Kendal,  The  verdict  was  i^ccordingly  entered  for  the  de- 
fendants on  the  first  and  third  issues,  and  for  the  plain- 
tiffs on  the  second  and  fourth ;  and  the  Jury  were  dis- 
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cbai^  HB  CO.  the  fifth:  the  {Plaintiffs'  cdun^l  ackodw- 
ledging  that  the  rerdict  entered  oii  the  issued  fouixd  for 
them  could  not  be  supjibrtedi  if  tlte  eiistom  to  nominate  the 
CHiiite  by  the  land-ownerSj  without  the  approval  of  the 
vicar,  had  not  been  sufiidentlj  established  by  evidence; 
or  if  the  aUeged  tariance  as  to  the  payn^ent  for*  the  re- 
purs  of  the  chapel  should  b^  deemed  by  the  Court  to  be 
a  fatal  variance. 
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Mr.  Serjeant  Wilder  in  the  last  termy  accordingly  oIh 
tained  a  rule  nisi  that  the  postea  might  be  anlended,  by 
entering  a  discharge  of  the  Jury  on  the  isiues  found  for 
the  plaintiffs^  as  being  immaterial  aftar  the  issues  found 
for  the  defendants;  or,  that  a  nonsuit  might  be  enteredi 
according  to  the  leave  reserved  at  the  trial. 

Mr.  Serjeant  Jotw^  now  shewed  cause. — The  plaintiffs 
claimed  a  general  right  to  elect  and  nominate  a  curate  to 
the  chapelry,  in  case  of  a  vacanqr,  and  td  present  him  to 
the  bishop  of  the  diocese,  independently  of  the  control  or 
apptoval  of  the  vicar  |  if  not^  they  insist^  on  a  limited 
or  qualified  right  to  nominate  the  curate,  and  present 
him  to  the  vicar  for  his  apprbval,  who  was  to  present  him 
to  the  bishop;  and  although  the  general  right  in  the  land- 
owners to  nominate  and  present  to  the  bishop  has  been 
negatived  by  the  finding  of  the  Jury,  yet  the  two  issues 
found  for  the  plaintiffs  are  not  immaterial,  as  they  es- 
tablish a  qualified  right  for  the  major  part  of  the  own- 
ers to  nominate  the  curate,  and  present  him  to  the 
vicar  for  his  approval.  This  case,  therefore,  differs  from 
that  of  Powell  v.  Sonneti  (a),  where,  in  asswhpsii^  a 
verdict  was  entered  for  the  plaintiff  on  some  counts  of 
the  declaration^  and  the  Jury  were  discharged  from  find- 
ing any  verdict  on  the  others;  yet  the  issues  applicable 
to  the  latter  counts  were  wholly  immaterial;  and  here, 


(ri)  1 1  B.  Moore,  330;  S.  C.  3  Ding.  381. 
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18d0.        although  the  Jury  were  discharged  as  to  the  fifth  iBBue, 
sbephbro     ^'  ^^^  ^®  plaintiffs  did  not  present  the  curate  they 
Tht  Bish    of   ^^  nominated  to  the  vicar  for  his  approval,  yet  they 
Chester,      might  at  another  time  be  enabled  to  prove  that  they  had 
done  so,  in  which  case,  the  verdict  found  for  them  on  the 
issues  shewing  their  right  to  nominate  the  curate  would  be 
most  material.    Although  the  Jury  may  be  discharged 
from  finding  a  verdict  on  immaterial  issues  at  Nisi  lVt«#, 
yet  it  can  only  be  done  by  consent  of  the  parties  at  the 
trial,  and  the  consent  must  appear  upon  the  face  of  the 
record.    At  all  events,  the  Court  in  Banc  have  no  power 
to  do  so;  and  it  is  quite  clear  that  a  nonsuit  cannot  be  en- 
tered, after  a  verdict  found  for  the  defendants  upon  any 
one  issue  in  the  same  record. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule,  was  stopped 
by  the  Court 

Lord  Chief  Justice  Tindal. — If  the  verdict  had  been 
for  the  defendants  generally,  I  admit  the  proposition  that 
a  nonsuit  could  not  be  entered;  but  it  is  otherwise,  where 
the  finding  of  the  Jury  goes  to  a  part  only;  and  here  they 
found  that  the  plaintiffs  bad  only  a  limited  right  to  nomi- 
nate the  curate,  viz.  that  the  right  of  nomination,  in  regard 
to  the  curacy  of  the  chapel  of  Grayrigg,  was  in  the  land- 
owners, subject,  however,  to  the  approval  of  the  vicar  of 
Kendal: — and  the  right  of  nomination  was  the  main  point 
discussed  at  the  trial.  Besides,  the  verdict  on  the  issues 
found  for  the  plaintiffs  was  subject  to  leave  to  move  to 
enter  a  nonsuit,  to  which  the  plaintiffs'  counsel  acquiesced. 
Formerly,  a  plaintiff  in  guare  impedit  was  not  allowed  to 
have  more  than  one  count  in  the  declaration,  and  the  intro- 
duction of  two  or  more  is  of  very  modem  date,  and  in  this 
case  has  created  the  difficulty  the  plaintiffs  labour  under. 
And  the  learned  Judge  who  tried  the  cause  has  reported  to 
us,  that  he  does  not  think  that  the  plaintiffs  adduced  suffi- 
cient evidence  to  support  the  custom  to  nominate  the  curate 
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wiihoat  the  approval  of  the  vicar.  We  think  so  too;  and 
as  leave  was  reserved  to  enter  a  nonsuit^  with  the  express 
ooneorrence  of  counsel,  it  is  but  just  that  the  plaintiffs 
sbottld  waive  the  verdict  found  for  them  on  two  issues 
which  may  be  considered  as  immaterial,  after  the  verdict 
tar  the  defendants,  as  the  issues  found  for  the  plaintiffs 
only  gave  them  a  qualified  right,  as  owners  of  lands  within 
the  chapelry,  to  nominate  a  curate,  subject  to  the  approval 
of  the  vicar. 
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1830. 
Shbphkrd 

V. 

The  Bishop  of 
CH£«TEa. 


Mr.  Juatice  Gaselee(o). — If.  leave  to  enter  a  nonsuit 
be  reserved  by  the  Judge  on  a  doubt  he  may  entertain  at 
the  trial,  aa  to  an  alleged  variance  between  the  declaration 
and  evidence,  there  can  be  no  question  but  that  the  Court 
may  determine  whether  it  ought  to  be  entered  or  not;  but 
here,  the  plaintiffs'  counsel  assented  to  a  motion  being  made 
far  a  nonsuit :  and  as  the  learned  Judge  who  tried  the  cause 
now  says  that  he  did  not  think  that  the  plaintiffs  made  out 
their  right  to  nominate  the  curate,  as  they  did  not  adduce 
nflkient  evidence  to  support  the  general  custom  to  pre- 
sent to  the  bishop  without  the  approval  of  the  vicar,  I  con- 
cur with  my  Lord  Chief  Justice,  that  a  nonsuit  must  be 


Mr.  Justice  Bosanquet. — I  am  also  of  opinion  that  a 
noDsoit  ought  to  be  entered,  according  to  the  reservation 
of  the  Beamed  Judge,  and  the  acquiesceniSe  of  the  plain- 
dfi'  counsel  at  the  trial.  I  am  surprised  at  the  introduc- 
tion of  aereral  counts  in  a  declaration  in  quare  impediij  as 
it  IS  in  the  nature  of  a  real  action,  and  the  judgment  being 


Rule  absolute  for  a  nonsuit. 


(a)  Mr.  Justice  Park  was  at  Chambers. 
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Thursday,  GrODLEY  9.  MaRSDEN. 

Feb.  IIM.      p^ 

The  plaintiff       -1  HE  plaintiff  sued  out  a  writ  otjusiicies  agaitist  the  de- 
having  signed     figndant  in  the  county  court  of  Yorkshire^  returnable  on 

interlocutory  "^ 

judgment  in  a  the  26th  August  last.     A  declaration  was  filed  in  due 

want ofa^pieiT  course,  and  the  defendant  having  sufiered  judgment  by 

d^fefdTt  tl  default,  the  plaintiff,  in  October  following,  signfed  interlo- 

tioe  of  executing  cutorv  judgment  for  want  of  a  plea,  and  gave  the  defend* 

a  writ  of  inqui-  -i  -o..  ii«  ^ 

ry,  the  defend-    ant  noticc  that  a  writ  of  mqmry  would  be  executed  od 
l^vioJty^L  Ae  18tii  November;  and,  on  the  pbrintiff'a  attorney  at- 

ezecution,  aued    tendiuff  On  that  day,  the  attorney  for  the  defendant  ten- 
out  a  wm  of /kh  ®  •'  ' 
w  to  remove      dcred  to  him  a  writ  of  pone  to  remove  the  proceedings  iii- 

thu  Conrt'l^     to  this  CouTt,  which  writ  had  been  obtdned  by  the  de« 

^ut*  M^^r    fendant  on  the  preceding  day,  vik.  the  17th  November. 

cause  might  be        Under  thcse  circumstances : — 

removed  at  any 
time  before  the 

wer^worn"  M^       Mr.  Serjeant  Jones,  on  a  former  day  in  this  term,  ob- 
the  Court  refus-  taincd  a  rule  nisi  that  a  writ  of  procedendo  might  issue,  on 

ed  to  award  a 

procedendo.        the  ground  that  the  writ  of  pone  had  been  sued  out  too 

late,  the  plaintiff  having  previously  signed  interiocutorj 
judgment  for  want  of  a  plea. — The  statute  19  Geo.  S,  Ck 
70,  s.  4,  applies  only  to  the  removal  of  judgments  from 
inferior  Courts  of  record.  In  the  case  of  The  King  v. 
North  (a),  where  th6  defendant  was  indicted  before  Jus- 
tices of  the  Peace,  and  pleaded  not  guilty;  and,  after  the 
Jury  had  gone'  out  to  consider  their  verdict,  he  delivered 
in  a  eertiorarif  and  the  Justices  returned  the  verdict,  it  was 
held  well,  as  it  was  too  late  to  deliver  the  certiorari  after 
the  Jury  were  sworn.  The  decision  in  that  case  is  io  con- 
formity with  the  statute  43  EUm.  c.  5.  In  the  case  of  The 
King  v.  The  Inhabitants  of  Seton  (6),  the  Court  of  King's 
Bench  quashed  a  writ  of  certiorari  which  had  been  issued 
before,  but  not  served  until  after  judgment  on  an  indictment 

(o)  I  Salk.  144.  (6)  7  Term  Rep.  373. 
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far  not  repairing  a  road;  on  the  ground,  that,  after  judg-        18d0. 

neat,  the  record  can  only  be  remoTcd  by  a  writ  of  error ;  and^ 

in  the  late  case  <^  Walker  v.  Oatm  (a),  wh^e,  in  ad  actkm 

brought  in  the  Forest  Court  of  Knaresborough,  the  de* 

fandant  aufiered  judgment  by  default,  and  afterirards  sued 

out  a  writ  of  eeriiorari  to  remove  the  cause  into  the  Ckmrt 

aS  King's  Beneh^  it  was  held,  that  the  ceritarari  was  too 

kte,  and  that  Court  made  a  rule  for  a  procedendo  abso* 

lute ;  and  Mr.  Justice  Bayley  said:  '*  The  general  rule  is, 

that,  after  judgment,  certiorari  does  not  lie;"  and  Mr. 

Justice  Hokayd  said :  ^'  I  think  it  is  a  sound  and  whole* 

some  general  rule,  that  a  cause  shall  not  be  removed  from 

an  ivferior  jurisdiction  after  judgment  has  been  signed 

there,  and  I  think  the  rule  is  particularly  applicable  where 

the  defendant  suffers  judgment  to  go  by  default  in  the 

first  instance,  and  then  applies  for  a  certiorari'^   The  eame 

reasoning  is  applicable  to  a  writ  of  pane.    The  statute  21 

Jae.  1,  c.28,  is  also  confined  to  inferior  Courts  of  record, 

and,  therefore,  the  writ  of  procedendo  ought  to  go. 

Mr.  Seijeant  Cross  now  shewed  caused* — A  writ  of  cer^ 
iiarari  or  pone ^  to  remove  a  cause  from  a  Court  of  record  or 
county  court,  may  be  sued  out  at  any  time  before  the  cause 
is  finally  determined;  and  it  has  be^  expressly  decided 
that  the  statute  21  c/oc.  1,  cSS,  does  not  extend  to  the 
case  of  an  interlocutory  judgment,  and  that  a  certiorari 
may  be  issued  at  any  time  before  the  Jury  are  sworn  (6); 
and,  in  Bevan  v.  Prothesk  (c),  the  Court  held,  that  the 
delivery  of  a  recordari  facias  loquelam  to  the  clerk  of  a 
county  court,  after  interlocutory  judgment^  and  before 
final  judgment,  was  a  stop  to  all  further  proceedings  in 
that  court.  That  case  is  expressly  in  point  In  Lee  v. 
Goodiad{d)t  the  Court  awarded  a /^oc^deiicfo,  because  the 

(a)  7  Dow.  &  Ryl.  769.  {c)  2  Burr.  1  l6l. 

(6)  See  Udd's  Prac.  9th  edit.         {d)  4  Dow.  &  Ryl.  350. 
Vol.  J,  405. 


Mamden. 
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18d0.  defendant  made  default  in  not  entering  into  the  recogni- 
GoDLET  asance  required  by  the  statute  51  Geo.  S,  c  124,  b«S.  Bat 
there,  interlocutory  judgment  had  been  signed  agiunst  the 
defendant,  and  the  plaintiffs  were  about  to  assess  their  da- 
magesj  as  in  this  case,  when  the  defendant's  attorney  lodged 
a  writ  of  certiorari^  which  was  allowed,  and  no  objection 
was  raised  as  to  its  being  lodged  too  late.  So,  in  Atten- 
borough  V.  Hardy  (a),  interlocutory  judgment  was  signed 
against  the  defendant,  and  the  usual  notice  given  for  exe- 
cuting a  writ  of  inquiry,  and  in  the  meantime  he  sued  out 
a  habeas  corpus  cum  causd  for  the  removal  of  the  action  in- 
to the  Court  of  King's  Bench,  yet  no  objection  was  made, 
that  the  writ  had  not  been  sued  out  in  time.  These  cases 
are  authorities  to  shew,  that,  in  an  inferior  Court  of  re- 
cord, a  writ  of  certiorari,  and,  in  the  county  court,  a  writ 
of  pone,  may  be  sued  out  by  the  defendant  at  any  time 
before  final  judgment  signed,  or,  at  all  events,  before  the 
Jury  are  sworn. 

# 

Mr.  Serjeant  Jones,  in  support  of  his  rule. — ^Although  a 
writ  of  pone  may  have  the  effect  of  staying  the  proceed- 
ings in  the  Court  below,  according  to  the  case  of  BevanY. 
Protheslc,  yet  it  is  competent  to  the  Court  above  to  award 
a  procedendo,  if  the  justice  of  the  case  requires  it.  The 
cases  of  Lee  v.  Goodlad  and  Attenborough  v.  Hardy  do 
not  apply,  as  there  the  Court  granted  a  procedendo  on 
the  grounds,  that,  in  the  one  case,  the  defendant  bad  not 
entered  into  the  recognizance  directed  by  the  statute  51 
Geo,  3,  c.  124,  and,  in  the  other,  that  he  had  not  given 
the  recognizances  required  by  the  statute  19  Geo.  3,  c.  70. 
Here,  however,  no  recognizance  was  necessary,  as  the  ac- 
tion was  brought  in  the  county  court;  and  Walter  v.  Gann, 
which  is  the  latest  decision  on  the  subject,  is  expressly 

(d)  4  Dow.  &  Ryl.  362. 
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in  point  to  shew  that  a  writ  of  certiorari  does  not  lie  to         1830. 
remove  a  cause  from  an  inferior  Court  after  judgment  sign*       godley 
ed  there,  the  defendant  having  previously  let  judgment  ^' 

Marsden* 

go  by  default 

Lord  Chief  Justice  Tindal. — I  think  that  this  rule  must 
be  discharged*  The  case  of  Walker  v.  Gann  does  not  ap- 
pear to  me  to  apply,  as  there  the  defendant  had  not  only 
let  jodgment  go  by  default,  but  a  writ  of  inquiry  was  exCf 
cttted,  and  a  verdict  found  for  the  plaintiffs  by  the  Sher- 
iflTs  Jury,  immediately  after  which  finding  the  writ  oi  cer- 
tiorari was  served.  That  was  clearly  too  late,  as  nothing 
remained  to  be  done  in  the  Court  below  but  the  mere  form 
of  entering  up  final  judgment.  Here,  however,  the  plain- 
tiff bad  only  signed  interlocutory  judgment  for  want  of  a 
plea,  and  the  day  before  the  writ  of  inquiry  was  to  be  exe- 
cuted, the  writ  of  pone  had  been  sued  out  by  the  defendant. 
The  case  of  Bevan  v.  Prothesk  seems  to  me  to  be  in 
point;  and  in  Cox  v.  Hart  (a),  the  Court  refused  B.pro^ 
eedendo,  although  a  writ  of  habeas  corpus  cum  causd  had 
not  been  delivered  tiU  after  an  interlocutory  judgment  had 
been  signed  in  the  Court  below,  and  notice  given  of  exe- 
cuting a  writ  of  inquiry;  and  it  is  there  stated,  that  the 
practice  was,  to  allow  the  habeas  corpus^  provided  it  were 
delivered  at  any  time  before  the  Jury  was  sworn.  That 
case  seems  to  me  to  be  conclusive  of  this  question. 

Mr.  Justice  Park. — This  case  is  altogether  distinguish- 
able from  that  of  Walker  v.  Gann^  as  there  the  writ  of 
inqoiry  had  been  executed,  and  the  Jury  had  assessed  the 
phintiff^s  damages  before  the  writ  of  certiorari  was  served. 
Nothing,  therefore,  remained  to  be  done  in  the  Court  be- 
low but  the  entering  up  final  judgmenti  which  was  a  mere 

(a)  2  Burr.  758. 
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ISdO.        matter  of  form.    The  cases  dted  from  Bttrraw,  particu- 

GoDLBT       ^y  ^^^  ^^  ^^  ^*  ^^"^9  referred  to  by  my  Lord  Chief 
V*  Justice,  appear  to  me  to  be  expressly  in  point 

Mr.  Justice  Gaselee. — Although  in  Wyatt  y.  Mart- 
ham  (a),  where  a  habeas  carpus  to  remove  a  cause  after 
interlocutory  judgment  signed  in  an  inferior  Court,  was 
considered  by  the  Court  above  to  be  too  late,  and  they 
ordered  tLprocedemh;  yet,  in  the  subsequent  case  of  Cox 
▼.  Hart,  the  contrary  was  held,  and  from  which  it  appears 
that  the  practice  in  proceeding  on  the  statute  SI  Jae.  1, 
c.  S3,  is,  to  allow  the  habeas  corpus  or  certiorari  in  like 
manner  as  upon  the  4S  EUu,  c.  6,  provided  the  writ  be 
delivered  at  any  time  before  the  Jury  are  sworn;  and 
here,  the  pone  was  sued  out  the  day  before  the  writ  of 
inquiry  was  to  have  been  executed. 

Mr.  Justice  Bosanquet  concurring — 

Rule  discharged. 

(a)  Barnes^  2nd  Edit,  quarto,  221. 
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1890. 

GrYMES  v.  BoWEREN.  TAttrsday, 

^^  Feb.  nth. 

Jl  ins  was  an  action  on  the  casOi  and  brought  against  the  A  pump  erected 
defeodantt  for  an  alleged  iiynry  to  the  pkindff's  revev-  Mfizeduuibe 
wnary  interest  in  certain  premises,  by  the  removal  of  a  ^^^*^^^  ^^l 

pump.  frelshold,  may 

At  the  trial,  before  Mr.  Baron  Garraw,  at  the  last  As-  by  him  at  the 
axes  at  Narwiekf  it  appeared  that  the  defendant  occupied  ^^^!^f*^^^bg  * 
a  cottage  belonging  to  the  plaintiff,  as  a  yearly  tenant,  ^  "^^  ^  ^^ 

1     ,  t  1^  ,      ,  '   meiticuseor 

and  that,  when  the  tenancy  commenced,  there  was  a  well  convenience. 
on  the  premises,  from  which  the  water  was  drawn  by  a 
bucket;  that  the  defendant,  for  the  mote  convenient  use 
of  the  well,  arched  it  over  with  brick,  and  erected  a  pump 
at  his  own  expense,  which  was  fastened  or  attached  to  a 
board  or  plank  placed  perpendicularly,  the  bottom  of  which 
rested  on  the  ground^  and  the  top  was  fastened  to  a  waU, 
about  four  inch/es  distant,  by  an  iron  boU  or  pin,  which 
bad  a  head  on  the  ^e  of  the  board  nearest  the  piimp,  and 
a  nut  and  screw  at  the  other  end,  on  the  opposite  side  of 
the  wall,  through  which  the  bolt  passed.    The  tube  of  the 
pump  passed  through  the  brick-work  into  th»  well.    The 
tenancy  wa9  detfermined  by  a  regular  notice  to  quit;  and 
thedi^fi^ndant^  on  leaving  the  premises,  removed  the  pump 
entir«);.  in  doing  which,  a  few  of  the  brick3  which  covered 
the  well  were  disp)a<;ed,  but  the  iron  pin  which  attached  the 
board  to  the  wall  was  led  in  the  wall,  the  board  only  being 
taken  away,  and  the  well  might  have  been  used  as  it  had 
been  before  the  pump  was  erected.    The  learned  Baron 
was  of  opinion  that  the  pump  was  parcel  of  the  fireehold, 
as  it  could  npt  have  been '  made  the  subject  of  larceny  at 
common  law;  and,  under  bis  direction,  the  Jury  found  a 
verdict  for  the  phuntiff,  damages  4/.,  leave  being  reserved 
to  tb^  defeadant  to  move  to  set  it  aside  and  enter  a  non- 
suit,  in  case  the  Court  should  be  of  opinion  that  he  had 
a  right  to  remove  the  pump. 
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1830.  ]M[r,  Serjeant  Wilder  in  the  last  term,  accordingly  ob- 

GUiYMEs       tained  a  rule  iUsi^  on  the  grounds  that,  as  the  pump  had 
^'  been  removed  entire,  without  occasioning  an  actual  damage 

to  the  premises,  and  none  of  the  bricks  had  been  taken  away, 
and  the  well  might  be  used  as  it  had  been  before  the  erec- 
tion of  the  pump,  the  action  could  not  be  maintained;  and 
also  that  the  direction  of  the  learned  Judge  (o  the  Jury 
was  wrong  in  pomt  of  law. 

Mr.  Serjeant  Siaris  now  shewed  cause. — The  learned 
Baron,  who  tried  the  cause,  thought  that,  under  the  cir- 
cumstances, the  pump  in  question  was  aflBxed  to  the  freehold, 
and  the  Jury  coincided  with  him  in  that  opinion.    The 
general  rule  as  between  landlord  and  tenant  is,  that,  what- 
ever is  fixed  to  the  freehold,  cannot  be  removed  by  die 
tenant,  without  subjecting  himself  to  the  consequences  of 
an  action  for  waste.    All  the  authorities  on  this  subject 
are  collected  in  Elwes  v.  Maw  (a),  and  a  distinction  was 
there  taken  between  annexations  to  the  freehold,  for  the 
purposes  of  trade,  and  those  made  for  the  purposes  of 
agriculture  and  the  better  enjoyment  of  the  immediate  pro- 
fits of  the  land;  and  Lord  EUenborongh,  after  referring  to 
the  doctrine  laid  down  by  Lord  Holt  in  Poolers  case  {b), 
8aid(c):    ''The  indulgence  in  favour  of  the  tenant  for 
years,  during  the  term,  has  been  since  carried  still  fur- 
ther, and  he  has  been  allowed   to  carry  away  matters 
of  ornament,  as  ornamental  marble  chimney-pieces,  pier 
glasses,  hangings,  wainscot  fixed  only  by  screws,  and  the 
like."  The  exceptions,  therefore,  to  the  general  rule,  that 
whatever  is  once  annexed  to  the  freehold  can  never  be 
severed  without  the  consent  of  the  owner  of  the  inherit- 
ance, seem  to  be  confined  to  erections  or  fixtures  for  the 
purposes  of  trade,  or  matters  of  ornament;  and  the  pump 
in  question  was  not  erected  for  either  of  those  purposes, 

(a)  3  East,  38.  {h)  1  Salk.  368.  (c)  3  East,  53. 
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but  for  the  general  convenience  of  the  tenanti  and  it  was         IBdO. 
essential  to  the  occupation  of  the  premises.    Although,       Gr-ymes 
in  Penion  v.  Robart,  Lord  Kenyan  expressed  an  opiii-  o- 

ion  {d)y  that  gardeners  and  nurserymen,  in  the  neighbour- 
hood of  the  metropolis,  might  remove  green-houses  and 
hot-houses,  which  they  had  erected ;  yet,  in  Buckland  ▼• 
Butterfield  (6),  where  a  conservatory  was  erected  upon  a 
brick  foundation,  and  affixed  to,  and  communicating  with 
rooms  in  a  dwelling-house,  it  was  held,  that  it  could  not 
be  removed  by  a  tenant  who  had  erected  it  during  his 
tenancy,  although  he  had  the  reversion  in  fee  of  the  pre- 
mises after  the  death  of  the  lessor. 

Mr*  Serjeant  Wikle,  in  support  of  his  rule. — In  all 
cases,  as  between  landlord  and  tenant,  where  ques- 
tions arise  respecting  the  right  to  what  ftre  ordinarily 
called  fixtures,  the  greatest  latitude  and  indulgence  have 
been  allowed  in  favour  of  the  claim  of  the  tenant,  against 
that  made  by  the  landlord  in  respect  of  his  freehold  or 
mheritance ;  and  custom  has  now  introduced  another  ex- 
ception to  the  general  rule;  for  besides  things  affixed  for 
the  purposes  of  trade  or  ornament,  any  articles  of  general 
utility  and  common  domestic  convenience,  such  as  coppers, 
ovens,  stoves,  grates,  bells,  and  the  like,  may  be  removed 
by  the  tenant  during  the  term.  The  pump  in  question 
falls  within  that  exception.  It  is  true  that  it  might  have 
been  so  attached  to  the  freehold  as  to  cause  an  injury  by 
its  removal,  in  which  case  the  tenant  would  not  have  a 
right  to  take  it  away;  but  the  pump  was  not  even  fas- 
tened against  the  wall,  and  the  only  injury  the  plaintiff 
could  have  sustained,  was  by  driving  the  pin  through  the 
wall,  and  which  the  defendant  left.  Although  the  pump  was 
of  small  value,  the  rule  of  law  equally  applies  as  if  it  were 
one  of  the  most  costly  description;  and  an  article  must  be 

(a)  2  East,  90.  (&)  4  B.  Moore,  440;  &  C.  2  Brod.  & Bing.  54. 
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1830.  80  fastened  to  the  freehold  as  to  cause  a  detriment  to  it  by  the 
removaL  Here,  however,  no  material  injury  was  done  to  the 
plaintiff 'q  reversionary  interest;  and  the  case  is  altogether 
distinguishable  from  that  of  Buciland  ▼•  Butterfield,  as 
there  the  consenratory  was  attached  to  the  dwelling-housei 
and  heated  by  a  flue  communicating  with  the  chimney  of  the 
dining-room;  and  as  a  cider-press  or  steam-engine  has 
been  held  to  be  removable  by  a  tenant,  at  the  expiration 
of  his  term,  so  may  a  pump,  provided  the  removal  cause  no 
immediate  or  essential  injury  to  the  freehold  or  inheritance. 

Lord  Chief  Justice  Tindal. — It  is  extremely  difficult  to 
draw  a  general,  and  at  the  same  time  to  lay  down  any  pre- 
cise or  accurate  rule  on  this  subject.    Each  case  must  de- 
pend upon  its  own  peculiar  circumstances,  and  the  nature 
of  the  article,  as  well  as  the  object  of  setting  it  up,  and  the 
mode  or  degree  of  firmness  with  which  it  is  affixed,  must  be 
taken  into  consideration.   The  pump,  as  described  to  have 
been  fixed  in  this  case,  appears  to  me  to  fall  within  that 
class  of  fixtures  which  are  removable,  as  between  landlord 
and  tenant.    More  latitude  has  always  been  given,  and  a 
greater  indulgence  shewn,  to  a  tenant  for  years,  than  in  a 
case  between  an  heir  and  an  executor,  or  the  executors  of 
tenant  for  life  or  in  tail,  and  the  remainder-man  or  rever- 
sioner. It  has  been  decided,  that  a  tenant  for  years  may  re- 
move articles  of  ornament  during  the  term,  although  affixed 
to  the  freehold,  such  as  ornamental  grates,  stoves,  marble 
chimney-pieces,  pier-glasses,  wainscots  fixed  by  screws,  and 
the  like.  So,  coppers,  ranges,  ovens,  and  various  other  arti- 
cles of  that  description,  have,  upon  a  change  of  occupiers, 
been  usually  allowed  by  landlords  to  be  valued  by  the  out- 
going to  the  incoming  tenant,  or  sold  by  the  former;  and,  in 
many  cases,  the  landlord  himself  becomes  a  purchaser. 
Looking,  then,  at  the  facts  of  this  case ;  considering  that  the 
pump  was  an  article  of  domestic  convenience;  that  it  was 
slightly  affixed  to  the  freehold,  and  removed  without  do- 
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ing  it  any  material  injury;  that  it  was  erected  by  the  ten-        1830. 
ant,  and  might  be  taken  away  entire;  I  think,  that,  as  be«       qethes 
tween  landlord  and  tenant,  the  latter  had  a  richt  to  remove  <^- 

it,  and,  consequently,  that  this  verdict  cannot  be  sup- 
ported. 

Mr.  Justice  Park. — The  rules  with  regard  to  property 
of  this  description  vary  according  to  the  relation  in  which 
parties  stand  towards  each  other.  In  cases  as  between 
an  heir-at-law  and  an  executor,  the  rule  obtains  with  the 
utmost  rigour  in  favour  of  the  inheritance.  But  the  greats 
est  latitude  has  always  been  shewn,  and  indulgence  given 
to  a  tenant  for  years,  who  claims  what  are  ordinarily  called 
fixtures,  as  against  his  landlord.  Although,  in  the  Year 
Book,  21  Hen.  7,  27,  it  appears  that  the  rule  in  favour  of 
tenants  was  narrowed,  by  only  allowing  a  lessee  for  years 
to  remove,  within  the  term,  things  fixed  to  the  ground, 
and  not  to  the  walls  of  the  principal  building,  yet  Lord 
Hardwicie^  in  Lawian  v.  Lawton^a)^  said,  "  What  would 
have  been  held  to  be  waste  in  Henry  the  Seventh's  time, 
as,  removing  wainscots  fixed  only  by  screws,  and  marble 
chimney-pieces,  is  now  allowed  to  be  done.  Coppers,  and 
all  sorts  of  brevring  vessels,  cannot  possibly  be  used  with- 
out being  as  much  fixed  as  Jire-engines,  and  in  brewing- 
houses  especially,  pipes  must  be  laid  through  the  walls» 
and  supported  by  walls;  and  yet,  notwithstanding  this, 
as  they  are  laid  for  the  convenience  of  trade,  landlords 
win  not  be  allowed  to  retain  them."  Perhaps,  in  a  case  of 
this  description,  we  ought  not  to  measure  too  nicely  the 
mode  in  which  the  article  is  fixed,  but  we  must  look  at  the 
nature  of  the  article  itself.  It  appears,  that  ovens,  coppers, 
ranges,  and  other  articles  used  for  domesdc  purposes, 
have  been  held  to  be  removable  by  a  tenant,  before  or  at 
the  expiration  of  his  term.    This,  therefore,  makes  the 

(c)  3  Atk.  15. 
l2 
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18d0.         present  case  distinguishable  from  that  of  Buckland  ▼.  But" 

grtmes       ^tfiyf^W,  where  the  conservatory  was  not  only  deeply  fixed 

^'  in  the  soil,  but  in  fact  formed  part  of  the  dwelling-house 

BOWERBN.  ,  , 

to  which  it  was  attached.  Here,  however,  the  pump  was 
not  so  fixed  but  that  it  might  be  removable  by  the  defendant 
during  his  tenancy;  and  however  much  I  regret  it,  as  the 
article  in  dispute  is  of  so  trifling  a  value,  I  am  compelled 
to  say,  that  I  think  the  verdict  was  wrong. 

Mr.  Justice  Gaselee, — I  entirely  agree  with  my  Lord 
Chief  Justice  and  my  brother  Park^  and  hope,  for  the 
sake  of  both  parties,  that  all  further  litigation  between 
them  may  now  be  put  an  end  to. 

Mr.  Justice  Bosanquet. — I  am  also  of  opinion  that  the 
pump  in  question  was  removable  by  the  defendant.  In 
the  case  of  landlord  and  tenant,  the  rule  as  to  what  articles 
shall  be  deemed  fixtures,  has  not  been  so  strict  as  in  the 
case  of  an  heir  and  an  executor,  or  the  executors  of  a  ten- 
ant for  life  and  the  remainder-man;  and  the  Courts  have 
always  incUned  to  favour  a  tenant  for  years.  The  only  ap- 
prehension I  have  felt  in  this  case  was,  that  we  might  pos- 
sibly lay  down  a  principle  which  might  infringe  on  the  ge- 
neral rule,  or  add  to  the  exceptions  already  made  to  it 
But,  considering  that  this  is  a  case  between  landlord  and 
tenant;  and  that  the  pump  was  erected  by  the  Litter  for  a 
domestic  purpose,  and  removed  by  him  entire,  and  without 
doing  any  material  injury  to  the  freehold,  or  the  plaiotiflTs 
reversionary  interest,  I  think  we  shall  violate  no  principle 
of  hiw  by  saying,  that,  under  those  circumstances,  the  de- 
fendant bad  a  right  to  remove  it.  The  rule  for  setting 
aside  the  verdict  must  therefore  be  made — 

Absolute. 
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GODEFROY  V.  DaLTON,  Gent.,  One  &C.  Friday^ 

Ji  HIS  was  an  action  of  assumpsii,  and  brought  against  In  an  acUon 
the  defendant,  an  attorney  of  this  Court,  for  alleged  neg-  toroey  for  neg- 
Kgence  m  the   proaccuting  and  conducting   an  action  ^TLL'^f. 
brought  by  the  plaintiff  against  one  Cyms  Jay  and  his  J|"™5[  *J**^ 

•         brought  by  ths 

partner  £yles,  for  negligence  as  attorneys  in  conducting  piaindff  against 
the  defence  of  the  plaintiff  in  an  action  brought  against  Myi^Cpartnen)" 
hhn  by  one  Dubois.  ^'  5*?li«*"'!  ^" 

"^  conducting  the 

The  first  count  of  the  declaration  stated,  that  whereas,  defence  of  the 
before  the  making  of  the  promise  and  undertaking  of  the  action  which 
defendant  thereinafter  next  mentioned,  a  certun  action  ^^"Jlh!^' 
had  been  commenced  and  prosecuted  by  and  at  the  suit  of  •gainithim,  and 

,     ,       ,  in  which  the  de- 

Stephen  Dubois  against  the  plaintiff,  in  the  Court  of  our  dantion  aHeg- 
Lord  the  King,  before  the  Justices  of  our  said  Lord  the  gequeuM  of^' 
King  of  the  Bench^  at   Westminster ^  in  the  county  of  "«g*»gen«of 

®  ^  '  •'  those  attorneys, 

Middlesex^  for  a  certain  cause  of  action  alleged  to  have  judgment  by  de- 
accrued  to  the  said  Stephen  Dubois  against  the  plaintiff,  signed  against 
and  the  plaintiff  had  retained  and  employed  one  Cyrus  l^ch^flliSfeT*^ 
Jay  and  Mather  Byles,  as  his  attorneys,  for  certain  fee  ceedings  had, 

^  .  that  final  judg- 

and  reward  to  be  paid  to  them  by  the  plaintiff  in  that  ment  was  after- 
behalf,  they,  the  said  Cyrus  Jay  and  Mather  Byles  (then  TnT^/JSao; 
and  there  being  attorneys  of  the  said  Court  of  our  said  Lord  Iff"***  ofi^»t 

,  .  1m™i  end  the 

the  King  of  the  Bench^  at  Westminster  aforesaid),  as  such  defendant  in 

attorneys,  to  defend  the  said  action  for  the  plaintiff;  and  prtiuceTth"  ^ 

the  said  Cyrus  Jay  and  Mather  Byles  had  undertaken  J^k|)*|^''J^Si 

sucb  defence  for  the  plaintiff,  and  such  proceedings  were  ^^^  Judgmenu 

thereupon  had  in  the  same  Court  in  the  said  action,  that  entered,  in  proof 

it  was  considered  and  adjudged  by  the  same  Court  that  tion**and*ttrc" 

the  said  Stephen  Dubois  should  recover  against  the  plain-  plaintiff  was 

,      .        nonsuited,  upon 

tiff  the  sum  of  30/.  \0s.  of  lawful  money  of  Great  Britain^  which  he  com- 
menced an  ac- 
tion against 
the  definidant  Ibr  not  having  procured  proper  evidence  of  that  judgment: — Held,  that  as  it  was 
Bot  a  ffirect  allegation  of  a  Judgment  on  record,  with  a  plea  distinctly  putting  it  in  issue ; — the  not 
producing  the  record  of  the  judgment  was  not  such  a  want  of  •  kill  or  diligence,  or  gross  negligence, 
by  the  defendant,  as  to  make  him  answerable  to  the  plainti£ 
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18ao.        which  said  sum  of  30/.  10^.  the  plaintiff  bad  been  forced 
GoDEPROY      *"^^  obliged  to  pay,  and  had  paid,  to  the  said  Stephen 
V.  Dubois,  in  satisfaction  of  the  said  judgment,  and  had  been 

desirous  of  commencing  and  prosecuting  a  certain  action 
against  the  said  Cyrus  Jay  and  Mather  Byles  for  negli- 
gence in  conducting  his  said  defence  for  the  recovery  of 
the  said  sum  of  30/.  10«.  so  paid  to  the  said  Stephen  Du- 
bois as  aforesaid ;  of  all  which  said  several  premises,  the 
defendant,  before  the  making  of  his  said  prombe  and  un- 
dertaking thereinafter  next  mentioned,  had  notice,  to  wit,  m 
the  county  o{  Middlesex: — and  thereupon,  theretofore,  to 
wit,  on  the  1st  June,  18S7,  to  wit,  at  &c.  aforesaid,  in  con- 
sideration that  the  plaintiff,  at  the  special  instance  and  re- 
quest of  the  defendant,  would  retain  and  employ  him,  the 
defendant,  as  his  attorney,  for  certain  fee  and  reward,  to 
be  thereupon  paid  by  the  plaintiff  to  the  defendant  in  that 
behalf,  to  prosecute  and  conduct  the  said  action  of  him, 
the  plaintiff,  against  the  said   Cyrus  Jay  and  Mather 
Byles,  the  defendant  undertook,  and  then  and  there  faith- 
fully promised  the  plaintiff,  to  prosecute  and  conduct  the 
said  last-mentioned  action,  in  a  proper,  skilful,  and  diligefU 
manner, — The  plaintiff  then  averred,  that  he,  confiding  in 
the  said  promise  and  undertaking  of  the  defendant,  and 
in  hopes  of  his  faithful  performance  thereof,  did  after- 
wards, to  wit,  on  &c.  aforesaid,  at  &c.  aforesaid,  retain 
and  employ  the  defendant  as  such  attorney  as  aforesaid,  to 
prosecute  and  conduct  the  said  last-mentioned  action,  on 
the  terms  aforesaid ;  and  the  defendant  then  and  there  ac- 
cepted the  said  retainer  and  employment,  and  under  and 
by  virtue  thereof  the  defendant,  afterwards,  to  wit,  in 
Trinity  term,  in  the  seventh  year  of  the  reign  of  our  said 
Lord  the  King,  as  the  attorney  of  and  for  the  plaintiff, 
commenced  an  action  at  the  suit  of  the  plaintiff,  against 
the  said  Cyrus  Jay  and  Mather  Byles,  in  the  said  Court 
of  our  said  Lord  the  King,  before  the  Justices  of  our  said 
Lord  the  King  of  the  Bench,  at  Westminster,  for  the  pur- 
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poee  aforesaid;  and  afterwards,  to  wit,  on  &c.,  aforesaid,         1830. 
at  &e.y  aforesaid,  the  said  Cyrus  Jay  and  Mather  Byles     2    ^^     * 
appeared  and  pleaded  to  the  said  action,  and  issue  was  v. 

joined  thereupon;  and  that  afterwards,  to  wit,  on  the  18th 
December,  in  the  year  aforesaid,  to  wit,  at  &c.  aforesaid, 
the  said  last-mentioned  cause  came  on  for  trial  in  the  said 
Court  of  our  said  Lord  the  King  of  the  Bench,  before  the 
honourable  Sir  James  Burroughs  Knt.,  in  the  absence  of 
the  right  honourable  Sir  WUUam  Draper  Best,  Knt.,  his 
Majesty's  Chief  Justice  of  the  said  Court  of  the  Bench, 
he,  the  said  Sir  James  Burrough,  being  then  and  there 
one  of  the  Justices  of  the  Bench,  and  was  then  and  there 
tried  before  the  said  Sir  James  Burroughs  And  although 
it  was  then  and  there  the  duty  of  the  defendaQl^,  under  and 
by  virtue  of  his  said  retainer,  and  his  said  promise  and 
undertaking,  to  have  had,  in  the  said  Court  of  our  said 
Lord  the  King  of  the  Bench,  at  the  trial  of  the  said  last- 
mentioned  action,  evidence  of  the  said  judgment  in  the 
said  first-mentioned  action  against  the  plaintiff,  at  the  suit 
of  the  said  Stephen  Dubois,  in  order  that  it  might  then 
and  there  have  appeared  to  the  said  Court  of  our  said  Lord 
the  King  of  the  Bench,  that  judgment  had  been  obtained 
by  the  said  Stephen  Dubois  against  the  plaintiff,  in  the  said 
first-mentioned  action,  for  the  said  sum  of  30/.  10«.,  where- 
of the  said  defendant  had  notice :  nevertheless,  the  defend- 
ant, not  regarding  his  said  promise  and  undertaking,  but 
contriving,  and  fraudulently  intending,  to  injure  the  plain- 
tiff in  this  respect,  did  not,  nor  would,  prosecute  the  said 
last-mentioned  action,  in  a  proper,  skilful,  and  diligent 
manner,  but,  on  the  contrary  thereof,  wholly  neglected  and 
omitted  to  have  proper  evidence  of  the  said  judgment  in 
the  said  first-mentioned  action,  ready  to  produce  to  the 
said  Court  of  our  said  Lord  the  King  of  the  Bench : — that, 
by  reason  thereof,  he,  the  plaintiff,  was  then  and  there 
wholly  unable  to  prosecute  his  said  action  against  the  said 
Cyrus  Jay  and  Mather  Byles  with  effect,  and  was  then 
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1830.        and  there  compelled  to  sufiSer  himself,  the  said  plaintiff,  to 
GoDEFROY     ^  nonsuited  in  the  said  last-mentioned  action,  whereby 
_^  '-  he,  the  plaintiff,  was  not  only  hindered  and  prevented 

from  recovering  from  the  said  C^rus  Jay  and  Mather 
Byks  the  said  sum  of  SO/.  lO^.  so  paid  to  the  said  Stephen 
Dubois  as  aforesaid,  in  satisfacti(m  of  his  said  judgment, 
but  had  also  been  forced  and  obliged  to  pay,  and  had 
paid  to  the  said  Cyrus  Jay  and  Mather  Byles  a  large  sum 
of  money,  to  wit,  the  sum  of  100/.,  for  their  costs  and 
charges  in  and  about  their  defence  to  the  said  last-men- 
tioned action,  and  had  also  been  forced  and  obliged  to  in- 
cur a  further  great  expense,  amounting  in  the  whole  to 
100/.,  in  and  about  the  commencing  and  prosecuting  his 
said  action  against  the  said  Cyrus  Jay  and  Mather  Byles , 
to  wit,  at  &c.,  aforesaid. 

There  were  four  other  special  counts,  charging  the  de- 
fendant with  negligence  in  the  conduct  of  the  action  by 
the  plaintiff  against  Jay  and  his  partner,  and  the  conmion 
money  counts. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Tindal^  at  fVest^ 
minster,  at  the  Sittings  after  the  last  Trinity  Term,  the 
plaintiff  sought  to  recover  damages  from  the  defendant, 
an  attorney  of  this  Court,  for  negligence  in  the  conduct 
and  prosecution  of  a  former  action,  brought  by  the  same 
plaintiff  against  one  Jay  and  his  partner,  who  were  also 
attorneys  of  this  Court.  The  record,  in  the  cause  of  Gode- 
froy  V.  Jay  and  another  was  produced,  from  which  it 
appeared  that  that  action  was  brought  against  them  for 
negligence,  as  attorneys,  in  conducting  the  defence  of  the 
present  plaintiff  in  a  former  action  which  had  been 
brought  against  him  by  one  Dubois;  and,  in  the  action 
against  Jay  and  his  partner,  the  declaration  alleged,  that, 
by  and  through  the  neglect  and  default  of  the  defendants, 
judgment  by  default  had  been  signed  against  the  plaintiff 
Godefroyt  and  such  further  proceedings  had  therein,  that 
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final  judgment  was  afterwards  signedj  and  execution  issued         18d0« 
thereupon,  against  him,  Gode/roy,    Upon  the  trial  of  that      qqdbfrot 
cause,  before  Mr.  Justice  Burroughs  at  GmldhaU,  at  the  v* 

DjLLTOIff 

Sittings  after  Michaelmas  Term,  1837,  the  only  evidence 
ofiered  by  the  plaintiff  to  satisfy  the  allegation  that  judg- 
ment by  default  had  been  signed  against  him  in  the  ac- 
tion brought  against  him  by  Dubois,  was  a  book  pro- 
duced from  the  Prothonotaries*  office  of  this  Court,  in 
which  all  judgments  by  default  are  entered  and  signed  in 
each  term,  containing  the  name  of  the  cause,  and  the  day  of 
the  date  of  each  entry,  and  the  officer's  fees  were  marked 
opposite  to  it.  The  learned  Judge  held,  that  this  was  not 
sufficient  proof  of  the  allegation,  and  accordingly  directed 
a  nonsuit  (a);  and  the  Court  afterwards  refused  to  set  it 
aside,  holding  that  the  plaintiff  should  have  shewn  that  the 
judgment  had  been  completed,  and  which  ought  to  have 
been  proved  by  the  production  of  the  judgment  roll,  or  an 
examined  copy  of  the  record  (6).  The  present  action  was 
then  commenced  against  the  defendant  DaUon,  as  the  plain- 
tiff's {Godefrojfs)  attorney,  for  not  having  been  provided 
with  the  proper  evidence  of  the  judgment  obtained  by  Du- 
bois, as  alleged  in  the  declaration  against  Jay  and  his  part- 
ner. ' 

At  the  trial  of  this  cause,  a  gentleman  at  the  bar,  of 
considerable  eminence  and  great  experience,  was  called 
for  the  defendant;  and  who  stated,  that  the  defendant  had 
consulted  him  the  evening  before  the  trial  of  the  cause  of 
Godefroy  v.  Jay  and  Byles  was  called  on,  as  to  the  evi- 
dence it  would  be  necessary  to  offer  in  support  of  the  alle- 
gation that  judgment  by  default  had  been  signed  by  Du- 
bois against  the  plaintiff;  and  that  he  (the  barrister)  said, 
that  be  thought  at  the  time  the  production  of  the  Protho- 
notaries'  book  would  be  sufficient;  for  that  it  seemed  to  him 
that  negligence  was  the  gist  of  the  action,  and  that  the  judg- 
ment by  default  was  only  alleged  as  the  consequence  of 

(n)  3  Car.  &  Payue,  195.  (6)  1  Moore  &  Payne,  239. 
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1830.        such  negligence. — But  it  did  not  appear  whether  the  de*- 
GoDEPROY      fe'^^nt  had  made  any  search,  for  the  purpose  of  ascer- 
^  taining  whether  or  not  final  judgment  had  been  entered  on 

the  roll  m  the  case  of  Dubois  against  the  plidntiff. 

For  the  defendant,  it  was  contended,  that  this  was  a 
question  of  novelty  and  importance,  that,  as  he  had  con- 
sulted and  acted  on  the  advice  of  counsel,  he  had  not 
been  guilty  of  that  degree  of  culpable  negligence  as  to 
render  himself  liable  to  an  action.  Several  objections 
were  also  taken  to  the  declaration,  which  the  Lord  Chief 
Justice  over*ruled,  and  a  verdict  was  taken  for  the  plain- 
tiflT,  damages  77/.,  leave  being  reserved  to  the  defendant 
to  move  to  set  it  aside  and  enter  a  nonsuit,  or  to  arrest 
the  judgment. 

* 

Mr.  Serjeant  Taddy^  in  the  last  term,  accordingly  ob- 
tained a  rule  nisi;  and,  in  support  of  the  nonsuit,  sub- 
mitted, that  the  defendant,  in  the  exercise  of  his  profes- 
sion as  an  attorney,  could  only  be  liable  for  gross  negli- 
gence, and  not  for  a  mere  error  in  judgment.     In  Piii  v, 
Yalden,  Lord  Mansfield  Bsid  (a),  "  That  part  of  the  profes- 
sion which  b  carried  on  by  attorneys  is  Uberal  and  respect- 
able, as  well  as  useful  to  the  public,  when  they  conductthem- 
selves  with  honour  and  integrity;  and  they  ought  to  be 
protected,  where  they  act  to  the  best  of  their  skill  and  know- 
ledge*   But  every  man  is  liable  to  error:  and  I  should  be 
very  sorry  that  it  should  be  taken  for  granted,  that  an  at- 
torney is  answerable  for  every  error  or  mistake,  and  to  be 
punished  for  it  by  being  charged  with  the  debt  which  he 
was  employed  to  recover  for  his  client  from  the  person 
who  stands  indebted  to  him.** — At  all  events,  the  judg- 
ment must  be  arrested ;  for,  this  being  an  action  against 
an  attorney  for  negligence  in  the  conduct  of  a  suit,  the 
plaintiff  should  have  alleged  that  he  had  a  good  cause  of 

(a)  4  Burr.  2061. 
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against  Jay  and  his  partner ;  but  he  only  averred  that         IBdO. 
he  had  been  desirous  of  commencing  and  prosecuting  an  ac-     qodefro  y 
tioo  against  them.     Neither  is  it  alleged  that  Dubois  had  »< 

originally  no  ground  of  action  against  the  plaintiff;  and  un- 
kas  the  plaintiff  had  a  good  cause  of  action  agunst  Jay  and 
his  partner,  for  the  injury  he  alleged  he  had  sustained  by 
their  suffering  judgment  by  default  to  be  signed  in  the  suit 
hooght  against  him  by  Dubois,  he  could  not  recover  against 
die  defendant.  In  Lee  v.  Ayrton  (a)»  in  an  action  against  an 
attorney  for  suffering  a  debtor  in  custody  at  the  suit  of  the 
plaintiff  to  be  superseded^  and  the  declaration  stated  that 
the  debtor  was  indebted  to  the  plaintiff,  and  it  was  proved 
that  the  debtor  was  a  married  woman,  it  was  contended 
that  this  evidence  shewed  that  the  plaintiff  had  no  cause 
of  action  against  the  defendant  in  the  first  action,  and 
therefore,  that  he  had  sustained  no  injury  by  the  debtor's 
being  discharged  out  of  custody ;  and  Lord  Kenyon  direct- 
ed a  nonsuit.  So,  in  Aitcheson  v.  Madock  (6),  in  an  action 
against  the  defendants  for  negligence  as  attorneys,  in  com- 
■gneing  an  action  against  excise  officers,  for  seizing  a 
quantity  of  hair-powder,  as  the  plaintiffs  failed  to  prove 
that  the  seizure  was  unlawful,  they  were  nonsuited.  Last" 
bf,  as  the  declaration  only  alleged  that  the  cause  of  Gode- 
froy  V.  Jay  and  Byles  came  on  for  trial  in  the  Court  of  our 
Loid  the  King  of  the  Bench,  it  was  insufficient,  as  the 
plaintiff  should  have  averred  that  it  came  on  for  trial,  and 
tried,  at  the  Sittings  at  Nisi  Prius. 


Mr.  Serjeant  WUde  and  Mr.  Serjeant  Bompas  afler- 
vards  shewed  cause.  First,  As  to  the  nonsuit: — although 
it  has  been  said  that  the  plaintiff  did  not  adduce  sufficient 
efidenee  to  charge  the  defendant  with  negligence  in  con- 
ducting the  cause  of  Godefroy  against  Jay  and  his  partner 
Byless  and  admitting  that  an  attorney  is  not  liable  for  a 
error  in  judgment,  upon  a  doubtful  or  difficult  point. 


(•)  Pcake's  Nl  PH.  Gas.  119.  (6)  Id.  162. 


r 
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1830.        yet  he  must  possess  a  reasonable  degree  of  knowledge  and 
skill  in  the  practice  of  the  Courts  of  which  he  is  an  officer, 
V.  and  of  the  ordinary  rules  of  evidence,  in  suits  which  he  may 

T\  A  «  'PAN 

be  retained  to  prosecute  or  defend  for  his  clients.  If  an  at- 
torney act  solely  under  the  advice  of  his  counsel,  negligence 
cannot  be  imputed  to  him ;  but  here  the  defendant,  as  an  at- 
torney, was  bound  to  know  that  it  was  necessary  for  the 
plaintiff  to  prove  that  judgment  by  default  had  been 
signed  against  him  in  the  action  brought  by  Dubois;  for, 
in  the  cause  of  Godefroy  v.  «/ay,  the  declaration  ex- 
pressly alleged,  that,  by  reason  and  in  consequence  of 
the  negligence  of  the  defendants,  a  judgment  by  de- 
fault had  been  signed  against  the  plaintiff,  and  such 
further  proceedings  had,  that  final  judgment  was  after- 
wards signed,  and  execution  issued ;  and  if  the  existence 
of  that  judgment  were  not  duly  proved,  the  plaintiff  had 
no  cause  of  action  against  them.  The  entry  in  the  book 
kept  at  the  Prothonotaries'  office  merely  shewed  the  names 
of  the  pafties,  the  date  of  the  entry  of  the  judgment,  and  the 
fees  payable  to  the  officer;  and  it  must  therefore  be  consi- 
dered as  a  mere  minute  kept  by  the  Prothonotaries' 
clerk,  as  to  the  time  when  judgment  was  signed.  But  the 
allegation  in  the  declaration  does  not  merely  refer  to  the 
signing  of  an  interlocutory  judgment,  for  it  is  averred 
that  such  proceedings  were  had  in  the  action  by  Dubois 
against  the  plaintiff,  that  it  was  considered  and  adjudged 
by  the  Court,  that  Dubois  should  recover  against  the  plain- 
tiff a  certain  sum  of  money,  which  he  had  been  obliged 
to  pay  in  satisfaction  of  the  judgment.  The  defendant, 
therefore,  should  have  examined  the  records  of  the 
Court,  for  the  purpose  of  ascertaining  whether  final  judg* 
ment  had  been  entered  on  the  roll;  and  it  is  so  well 
known  and  ordinary  a  rule  of  evidence,  that  a  final  judg- 
ment can  only  be  proved  by  the  production  of  the  record, 
or  an  examined  office  copy,  that  it  is  the  duty  of  every 
professional  man  to  be  acquainted  with  it;  and  the  law 
upon  the  subject  is  clearly  and  expressly  laid  down  by 
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Mr.  PMUippSt  in  his  Treaiise  on  Evidence^  as  follows  (a):         l^^* 
"  The  final  judgment  of  a  Court  is  proved  by  an  examined      godbfroy 
copy  of  the  judgmetit,  entered  of  record  on  the  judgment  ^* 

roll,  which  is  filed  in  the  treasury  of  the  Court  It  will 
not  be  regularly  proved  by  the  judgment  book  of  the 
Court;  although  the  record  of  the  judgment  roll  may  not 
have  been  made  up,  and  though  the  party  interested  in 
the  proof  of  such  judgment  was  not  a  party  to  the  suit  in 
which  the  judgment  was  obtained  ;**  and  Ayrey  v.  Daven^ 
part  (b)  is  referred  to.  Besides,  the  defendant  delayed  to 
consult  his  counsel  until  the  evening  before  the  trial.  In 
PittY.  Yaldenj  the  application  was  to  the  summary  jurisdic* 
tion  of  the  Court,  as  the  plaintiff's  attorney  was  called  upon 
to  shew  cause  why  he  should  not  pay  the  debt  and  costs  for 
not  having  declared  against  the  defendant  within  two  terms; 
and,  although  Lord  Mansfield  said,  that  he  should  be 
sorry  that  it  should  be  taken  for  granted  that  an  attorney 
should  be  answerable  for  every  error  or  mbtake,  yet  he 
is  bound  to  possess  reasonable  skill  in  his  business,  and 
a  sufficient  acquaintance  with  the  ordinary  rules  of  prac- 
tice and  evidence,  so  as  to  protect  his  clients  from  the  legal 
technicalities  which  it  is  the  duty  of  the  attorney  to  be 
conversant  with,  throughout  the  progress  of  a  suit 

As  the  Court  gave  no  opinion  on  the  objections  raised 
to  the  record  in  arrest  of  judgment,  it  is  unnecessary  to 
state  the  argument  as  to  those  points. 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Cross,  in  support 
of  the  rule. — There  is  nothing  in  this  case  to  shew  that  the 
defendant  has  been  guilty  of  that  degree  of  gross  or  culp- 
able negligence  as  will  entitle  the  plaintiff  to  sustain  his 
verdict  The  plaintiff's  charge  against  Jay  and  his  part* 
ner  was,  that,  through  their  negligence  in  conducting  his 

(a)  7th  Edit  Vol.  1,  390.  (6)  2  New  Rep.  474. 
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1830.        defence  in  the  action  brought  against  him  by  Dubois^ 
OoDEPROY     judgment  by  default  had  been  signed  against  the  plaintiff; 
V-  and  although  it  was  alleged  that  such  further  proceedings 

were  had,  that  final  judgment  was  afterwards  signed,  yet 
it  was  only  averred  as  a  consequence  of  such  negligence: 
— the  gist  of  the  plaintiff's  action  against  Jay  and  Byles 
being  the  signing  of  the  judgment  by  default.  In  Pitt  t. 
Yalden^  Lord  Mansfield  laid  down  the  rule  as  to  the 
protection  of  attorneys  in  the  conduct  of  a  cause  in 
the  most  general  and  unqualified  terms,  rur.  that  they 
ought  to  be  protected,  where  they  act  to  the  best  of  their 
skill  and  knowledge.  In  Compton  v.  Chandtess,  which  was 
an  action  against  an  attorney  for  negligence  in  respect  to 
an  annuity  which  had  been  set  aside  for  a  defect  in  the 
memorial,  Mr.  Justice  Le  Blanc  is  reported  to  have 
said  (a):  '^  That  it  was  not  every  neglect  that  would  sub- 
ject a  man  to  such  an  action ;  that  an  attorney  was  only 
bound  to  use  reasonable  care  and  skill  in  managing  the 
business  of  his  client;  that,  if  he  were  liable  further,  no 
man  would  venture  to  act  in  that  capacity;"  and  in  the 
principal  case  of  Baikie  v.  Chandless,  which  was  an  ac- 
tion against  the  same  attorney  for  negligence  in  the  pur- 
chase of  an  annuity  for  another  person.  Lord  Ellen-- 
borough  said  (6) :  *'  An  attorney  is  only  liable  for  crassa 
negligentia;  and  it  is  impossible  to  impute  that  to  the 
defendant,  for  not  discovering  a  defect  in  the  memorial 
of  an  annuity,  which  was  subsequently  held  to  be  a  de- 
fect upon  a  very  doubtful  construction  of  the  statute; 
I  perfectly  agree  in  the  observations  made  on  a  similar 
occasion  by  my  brother  Le  Blanc,  and  I  am  of  opinion 
that  the  present  action  cannot  be  maintained."  Now, 
crassa  negligentia  can  only  apply  to  gross  negligence,  or 
ignorance  of  points  of  practice  or  evidence,  which  it  is  the 

(a)  3  Camp.  19.  {b)  3  Gamp.  20. 
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pose  aforesaid;  and  afterwards,  to  wit,  on  &c.,  aforesaid,  1830. 
at  &C.,  aforesaid,  the  said  Cyrus  Jay  and  Mather  Byles  "  ' 
appeared  and  pleaded  to  the  said  action,  and  issue  was  _  «. 
joined  thereupon;  and  that  afterwards,  to  wit,  on  the  18th 
December f  in  the  year  aforesaid,  to  wit,  at  &c.  aforesaid, 
the  said  last*nientioned  cause  came  on  for  trial  in  the  said 
Court  of  our  said  Lord  the  King  of  the  Bench,  hefore  the 
honourable  Sir  James  Burroughs  Knt.,  in  the  absence  of 
the  right  honourable  Sir  WilUam  Draper  Best,  Knt,  his 
Majesty's  Chief  Justice  of  the  said  Court  of  the  Bench, 
he,  the  said  Sir  James  Burrough,  being  then  and  there 
one  of  the  Justices  of  the  Bench,  and  was  then  and  there 
tried  before  the  said  Sir  James  Burroughs  And  although 
it  was  then  and  there  the  duty  of  the  defendai^,  under  and 
by  rirtue  of  his  said  retainer,  and  his  said  promise  and 
undertaking,  to  have  had,  in  the  said  Court  of  our  said 
Lord  the  King  of  the  Bench,  at  the  trial  of  the  said  last- 
mentioned  action,  evidence  of  the  said  judgment  in  the 
said  first-mentioned  action  against  the  plaintiff,  at  the  suit 
of  the  said  Stephen  Dubois,  in  order  that  it  might  then 
and  there  have  appeared  to  the  said  Court  of  our  said  Lord 
the  King  of  the  Bench,  that  judgment  had  been  obtained 
by  the  said  Stephen  Dubois  against  the  plaintiff,  in  the  said 
first-mentioned  action,  for  the  said  sum  of  30/.  \0s.,  where- 
of the  said  defendant  had  notice :  nevertheless,  the  defend- 
ant, not  regarding  his  said  promise  and  undertaking,  but 
contriving,  and  fraudulently  intending,  to  injure  the  plain- 
tiff in  this  respect,  did  not,  nor  would,  prosecute  the  said 
last-mentioned  action,  in  a  proper,  skilful,  and  diligent 
manner,  but,  on  the  contrary  thereof,  wholly  neglected  and 
omitted  to  have  proper  evidence  of  the  said  judgment  in 
the  said  first-mentioned  action,  ready  to  produce  to  the 
said  Court  of  our  said  Lord  the  King  of  the  Bench: — that, 
by  reason  thereof,  he,  the  plaintiff,  was  then  and  there 
wboily  unable  to  prosecute  his  said  action  against  the  said 
Cyrus  Jay  and  Mather  Byles  with  effect,  and  was  then 
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1830.  obtained  a  rule  to  shew  cause  why  the  verdict  for  the 
GoDEFROY  plaintiff  should  not  be  set  aside,  and  a  nonsuit  be  entered, 
Dalton.  ^'  ^^y  ^^^  judgment  should  not  be  arrested;  but  as  the 
opinion  which  the  Court  has  formed  upon  the  first  branch 
of  the  rule  involves  the  whole  merits  of  the  action,  it  be- 
comes unnecessary  to  discuss  the  objection  which  is  sup- 
posed to  exist  upon  the  record.  It  was  an  action  of  iu« 
sumpsit,  brought  by  the  plaintiff  against  the  defendant,  as 
an  attorney  of  this  Court,  for  negligence  in  the  conduct 
and  prosecution  of  a  former  action  brought  by  the  same 
plaintiff  against  one  Cyrus  Jay  and  his  partner;  and  the 
undertaking  of  the  defendant  is  stated  to  be,  ''  that  he 
would  prosecute  and  conduct  the  said  action  in  a  proper, 
skilful,  and  diligent  manner.**  The  question,  therefore,  upon 
the  first  branch  of  the  rule  is,  whether,  upon  the  evidence, 
the  defendant  was  shewn  to  have  failed  in  bringing  suffi- 
cient skill  and  diligence  to  the  conduct  of  such  former 
cause.  Now,  the  action  against  Mr.  Jay  and  his  partner 
had  been  brought  against  them  for  negligence  as  attorneys, 
in  conducting  the  defence  of  the  present  plaintiff,  in  a  for- 
mer action  which  had  been  brought  against  him  by  one 
Dubois;  in  which  action  against  Jay  and  hb  partner,  it 
was  alleged,  that  by  reason  and  in  consequence  of  their 
negligence  as  attorneys,  judgment  by  default  had  been 
signed,  and  such  further  proceedings  had,  that  final  judg- 
ment was  afterwards  signed,  and  execution  issued  against 
Godefroy. 

Upon  the  trial  of  the  action  of  Godefroy  v.  Jay  and 
another,  before  Mr.  Justice  Burroughs  the  only  evidence 
which  Mr.  DaUon,  the  present  defendant,  had  produced  to 
satisfy  that  allegation  was  the  book  of  the  Prothonotaries 
of  this  Court,  in  which  was  kept  an  entry  of  the  judg- 
ments by  default,  signed  in  each  term,  with  the  date,  and 
the  officers' fee  opposite  to  the  same;  and  the  learned 
Judge  who  tried  that  cause  held  this  proof  of  the  allega- 
tion not  to  be  sufficient,  and  nonsuited  the  plaintiff;  which 
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final  judgment  was  afterwards  signedj  and  execution  issued         18d0« 
thereupon,  against  him,  Gode/roy.    Upon  the  trial  of  that      qodbfrot 
cause,  before  Mr.  Justice  Burroughs  at  GmldhaU^  at  the  «• 

Sittings  after  Michaelmas  Term,  1837,  the  only  evidence 
offered  by  the  plaintiff  to  satisfy  the  allegation  that  judg- 
ment by  default  had  been  signed  against  him  in  the  ac- 
tion brought  against  him  by  Dubois,  was  a  book  pro- 
duced from  the  Prothonotaries*  office  of  this  Court,  in 
which  all  judgments  by  default  are  entered  and  signed  in 
each  term,  containing  the  name  of  the  cause,  and  the  day  of 
the  date  of  each  entry,  and  the  officer's  fees  were  marked 
opposite  to  it.  The  learned  Judge  held,  that  this  was  not 
sufficient  proof  of  the  allegation,  and  accordingly  directed 
a  nonsuit  (a);  and  the  Court  afterwards  refused  to  set  it 
aside,  holding  that  the  plaintiff  should  have  shewn  that  the 
judgment  had  been  completed,  and  which  ought  to  have 
been  proved  by  the  production  of  the  judgment  roll,  or  an 
examined  copy  of  the  record  (6).  The  present  action  was 
then  commenced  against  the  defendant  Dalton,  as  the  plain- 
tiff's [Godefroys)  attorney,  for  not  having  been  provided 
with  the  proper  evidence  of  the  judgment  obtained  by  Du- 
bois, as  alleged  in  the  declaration  against  «7ay  and  his  part- 
ner. ' 

At  the  trial  of  this  cause,  a  gentleman  at  the  bar,  of 
considerable  eminence  and  great  experience,  was  called 
for  the  defendant;  and  who  stated,  that  the  defendant  had 
consulted  him  the  evening  before  the  trial  of  the  cause  of 
Godefroy  v.  Jay  and  Byles  was  called  on,  as  to  the  evi- 
dence it  would  be  necessary  to  offer  in  support  of  the  alle- 
gation that  judgment  by  default  had  been  signed  by  Du- 
bois against  the  plaintiff;  and  that  he  (the  barrister)  said, 
that  he  thought  at  the  time  the  production  of  the  Protho- 
notaries'  book  would  be  sufficient;  for  that  it  seemed  to  him 
that  negligence  was  the  gist  of  the  action,  and  that  the  judg- 
ment by  default  was  only  alleged  as  the  consequence  of 

{a)  3  Car.  &  Payne,  195.  (6)  1  Moore  &  Payiie,  239. 
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1830.        judgment  in  issue;  in  which  case  of  ordinary  and  daily' 
OoDBPROT     occurrence,  a  neglect  in  the   attorney  to  provide  him- 
V*  self  with  regular  proof  of  the  judgment  on  record  would 

have  classed  itself  within  the  description  of  gross  negli- 
gence. There  is  an  amUguity  in  the  statement  of  the 
final  judgment,  which  might  lead  a  person  not  well  versed 
in  the  practice  of  pleading,  to  suppose  that  it  was  only  al- 
leged as  a  consequential  damage,  and  not  as  a  direct 
ground  of  action;  and,  in  the  former  case,  the  failure  of 
producing  the  record  would  not  have  gone  to  the  main- 
tenance of  the  action.  But  looking  more  particularly  to 
(he  evidence  in  the  cause,  it  appears  to  have  been  proved 
by  a  gentleman  at  the  bar,  of  great  experience  and  skill, 
that,  upon  the  particular  allegation,  he  thought  at  the 
time,  that  the  evidence  offered  was  sufficient,  for  that 
it  seemed  to  him  that  negligence  was  the  gist  of  the 
action,  and  that  the  judgment  was  only  alleged  as  the 
consequence.  We  lay  no  stress  upon  the  fact,  that  the 
attorney  had  consulted  his  counsel  as  to  the  sufficiency  of 
the  evidence;  because,  we  think,  his  liability  must  depend 
upon  the  nature  and  description  of  the  mistake  or  want 
of  skill  which  has  been  shewn,  and  he  cannot  shift  from 
himself  such  responsibility  by  consulting  another,  where 
the  law  would  presume  him  to  have  the  knowledge  him- 
self. But  it  is  from  the  particular  nature  of  this  miscon- 
ception of  the  attorney,  and  from  the  evidence  given  in 
the  cause,  that  we  think  the  non-production  of  a  record 
of  judgment  is  not  to  be  considered  as  an  instance  of  such 
gross  negligence,  as  makes  the  defendant  answerable ;  and 
we  therefore  think,  the  rule  for  a  nonsuit  ought  to  he 
made — 

Absolute. 
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Rutherford  v.  Evans,  Clerk.  rF[*i"A 

'  Feb.  t%th. 


Tffls 


was  an  action  for  a  libel.  The  first  count  of  the  in  an  action  for 
declaration  stated  that  the  plaintiff,  for  a  long  time  beforci  plaintiff;  in  the 
and  at  the  time  of  the  composing  and  publishing  the  false,  ||;dnce<n«nt  to 
scandalous,  malicious,  and  defamatory  libel  by  the  defend-  alleged,  that  he 
ant  thereinafter  mentioned,  and  before  and  at  the  time  of  point^  di?sttr- 
the  committing  of  the  several  grievances  by  the  defend-  ][nd**g{Jwai^of 
ant  thereinafter  mentioned,  carried  on  the  trade  and  busi-  &  ceruin  com- 

pany  or  society 

ness  of  a  carpenter,  builder,  and  surveyor,  and  had  been  ofpenons,  caii- 
appoifUed  the  surveyor,  agent,  and  steward  of  a  certain  EngUmd^om^ 
companff  or  society  of  persons,  called  the  New  England  P^y\  *"** 
Company,  and  in  such  capacity,  had  been  and  was  em^  capacity,  he  had 
ployed  by  the  said  Company,  and  had  always  conducted  enfpioyedhythe 
himself  with  credit,  skill,  care,  punctuality,  fidelity,  and  in-  jft^^^JT^' 
tegrity  towards  the  said  Company,  and  all  others  employ-  averred,  that 
ing  him  in  the  way  of  his  said  trade  and  business,  and,  un-  published  the 
til  the  committing  of  the  said  several  grievances  by  the  de-  ^ff;  and  ofand  * 
fendant  thereinafter  mentioned,  had  never  been  suspect-  «>?f^n\n«  ^^* 

■^  said  business 

ed  of  being  guilty  of  any  extravagance  or  misconduct  in  and  empioy- 
his  said  employment  by  the  said  Company,  or  of  abusing  company.— it 
the  trust  or  confidence  reposed  in  him  by  the  said  Com*  *^^J^  '^^^ 
pany  in  his  said  employment,  or  of  having  made  default  in  ^^^  Company 

*      "^  was  incorporat- 

ed by  deed,  by 
the  name  of 
**  A  Compttny  for  cttablishing  Chrisdanity  in  New  Bftgland,  and  the  parts  adjacent  in  America," 
But  as  the  plaintiff  proved  that  the  Company  was  commonly  known  and  designated  by  the 
name  of '  The  New  EngUmd  Ccmptmy,*  the  Court  held  it  to  be  a  sufficient  description. — Held,  also, 
that,  as  the  inducement  in  the  declaration  contained  distinct  allegations  that  the  plaintiff  had  been 
appointed  the  surveyor,  &c.  &c.  of  the  Company,  and  that  in  such  capacity  he  had  been  employed 
by  them,  and  that  the  defendant  published  the  libel  of  and  concerning  the  plaintiff  and  his  em- 
piayment  by  the  Company,  without  reference  to  his  appointment,  it  was  not  necessary  for  him  to 
prov^  any  actual  appointment  to  his  office,  either  by  deed,  or  otherwise. 

The  defendant  addressed  a  letter  to  the  treasurer  of  a  public  Company,  in  which  he  stated, 
that  *  the  plaintiff  was  the  most  artAil  scoundrel  that  ever  existed,  and  that  he  was  in  every  per- 
Mil's  debc,  and  that  hia  ruin  could  not  be  long  delayed;"  but  the  writer  added,  "  that  he  had  never 
iBsdosed  the  afiair,  nor  ever  would,  except  to  the  person  to  whom  the  letter  was  addressed,  and 
a  friend." — Held,  that  the  omission  of  the  latter  part  of  the  letter,  in  the  declaration,  did  not  con- 
stitute a  ground  of  variance,  as  the  charge  imputed  by  the  letter  remained  the  same  as  that  which 
was  oontuned  in  the  part  set  out  in  the  declaration. 

M  2 
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1890.        payment  of  the  moneys  due  and  owing  from  him  to  his  se- 
Teral  creditors,  or  of  beinff  in  insolvent  circumstances ;  but 
*•  was  of  good  name,  fame,  and  credit,  and  was  gaining  great 

profits  in  his  said  employment  by  the  said  Company,  and  by 
his  said  trade  and  business,  to  the  comfortable  support  of 
himself  and  his  family,  and  the  great  increase  of  his  riches, 
to  wit,  at  London.  Yet  the  defendant,  well  knowing  the 
premises,  but  greatly  envying  the  happy  state  and  condi- 
tion of  the  plaintiff,  and  contriving  and  wickedly  and  ma- 
liciously intending  to  injure  the  plaintiff  in  his  said  good 
name,  fame,  and  credit,  and  to  bring  him  into  public  scan- 
dal, infamy,  and  disgrace  with  the  said  Company,  and  with 
and  amongst  his  said  employers  and  all  his  neighbours, 
and  other  good  and  worthy  subjects  of  this  kingdom,  and 
to  cause  it  to  be  suspected  and  believed  by  the  said  Com- 
pany, and  by  and  amongst  his  employers  and  neighbours, 
and  the  said  subjects,  that  he,  the  plaintiff,  had  been 
and  was  guilty  of  the  offences  and  misconduct  thereinafter 
mentioned  to  have  been  charged  upon  and  imputed  to  the 
plaintiff,  and  to  cause  the  said  Company  to  dismiss  and 
dbcharge  the  plaintiff  from  their  said  employment,  and 
thereby  to  injure  the  plaintiff  in  his  said  business  and  em- 
ployment, and  to  vex,  harass,  oppress,  impoverish,  and 
wholly  ruin  him,  the  plaintiff,  to  wit,  on  the  34th  Octo- 
ber, 1827,  at  ErUwelli  to  wit,  at  London,  falsely,  wicked- 
ly, and  maliciously,  did  compose  and  publish,  and  cause 
and  procure  to  be  published,  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  his  said  business  and  em* 
ployment  by  the  said  Company,  and  of  and  eonceming 
the  said  plaintiff  in  his  said  trade  of  carpenter,  builder, 
and  surveyor,  and  of  and  concerning  such  default  in  pay- 
ment of  the  moneys  ilue  and  owing  from  the  said  plaintiff 
to  his  said  several  creditors,  as  aforesaid,  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel,  in  the  form  of 
a  letter  addressed  to  one  James  Gibson,  he  the  said  James 
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Oibsom  then  and  there  being  the  treasurer  of  the  said  Com-  ^  1^90. 
pany,  oontaming,  amongst  other  things,  the  false,  scandal- 
ous,  malicioos,  defamatory,  and  libellous  matter  following^ 
of  and  ooDceming  the  said  plaintiff,  and  of  and  concerning 
his  said  business  and  employment  by  the  said  Company, 
and  of  and  concerning  the  said  default  in  payment  of  the 
moneys  due  and  owing  from  the  said  plaintiff  Co  his  said 
several  creditors  as  aforesaid  (that  is  to  say),  "  I  (meaning 
the  said  defendant)  should  have  been  silent,  notwithstand- 
ing my  (meaning  his  the  said  defendant's)  anxious  desire 
to  put  you  (meaning  the  said  James  Gibson)  upon  your 
guard  against  the  most  artful  scoundrel  (thereby  meaning 
the  said  plaintiff)  that  ever  existed.  The  natural  punish- 
ment of  his  (meaning  the  said  plaintiff's)  extravagance  and 
misconduct  is  fast  approaching;  he  (meaning  the  said 
plaintiff)  is  in  every  person's  debt;  his  (meaning  the  said 
plaintiff's)  ruin  cannot  be  long  delayed ;  and  he  (meaning 
the  said  plaintiff)  is  not  deserving  of  the  slightest  com- 
miseration.** 

There  were  several  other  counts  for  oral  slander,  charg- 
ing the  defendant  with  having  said  to  divers  persons, 
that  the  plaintiff  was  cheating  and  defrauding  the  New 
England  Company,  in  selling  timber  belonging  to  them 
and  not  accounting  for  it,  and  in  defrauding  the  Company 
in  bills  delivered  for  repairs,  and  in  rarious  other  ways. 

Pleas — first,  not  guilty,  to  the  whole  declaration,  and 
several  pleas  of  justification,  as  to  the  words  alleged  to 
have  been  spoken  by  the  defendant  of  the  plaintiff,  and 
charging  him  with  having  defrauded  the  Company. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at 
Guildhall,  at  the  Sittings  after  the  last  Trinity  Term,  the 
plaintiff  called  the  treasurer  of  the  New  J^ngland  Com- 
pany, to  prove  his  appointment  as  surveyor,  agent,  and 
steward  to  the  Company,  atid  that  he  had  acted  as  such 
in  the  management  of  their  estates.  A  charter,  in  the  time 
of  dories  the  Second,  by  which  the  Company  was  incor- 
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1P30.        porated,  was  given  in  evidence,  in  which  the  Company 
Rutherford    ^^*  described  as  "  A  Company  for  establishing  Cbrisd- 
V  anity  in  New  England,  and  the  parts  adjacent  in  America;'' 

and  the  libel  produced  in  support  of  the  first  count  of  the 
declaration  was  contained  in  the  following  letter  written 
by  the  defendant,  and  addressed  to  Mr.  Gibson,  the  trea- 
surer of  the  Company,  from  whom  the  plaintiff  received 
his  appointment. 

"  My  Dear  Sir, — ^I  was  very  sorry  to  find,  by  your  letter 
received  to-day,  that  you  had  been  so  uncomfortably  cir- 
cumstanced respecting  the  information  I  gave  you  previous- 
ly to  your  leaving  Eriswell.  I  fuUy  expected  our  friend 
would  have  seen  you  soon  after,  or  [^  I  should  have  been  si- 
lent, notwithstanding  my  anxious  desire  to  put  you  upon 
your  guard  against  the  most  artful  scoundrel  that  ever  ex- 
isted ;  the  natural  punishment  of  his  extravagance  and  mis- 
conduct is  fast  approaching:  he  is  in  every  person's  debt; 
his  ruin  cannot  be  long  delayed;  and  he  is  not  deserving 
of  the  slightest  commiseration:']  but  it  is  my  most  anx- 
ious request,  that  this  fellow's  misconduct  may  not  entail 
ruin  in  another  quarter;  were  I  to  be  the  cause  of  such 
disaster  and  destruction  to  so  many  that  are  innocent,  I 
could  never  forgive  myself;  and  I  pledge  my  sacred  word 
of  honour,  that,  excepting  to  you  and  to  our  friend,  I  have 
never  disclosed  the  affair,  nor  ever  will.  If  you  can  in- 
form me  when  our  friend  is  to  be  in  London,  I  will  meet 
him,  as  I  had  much  rather  we  talk  the  subject  over  before 
any  steps  are  taken. 

"  It  gives  me  much  pleasure  to  inform  you,  that  we 
have  gained  a  very  unexpected,  but  complete  victory  over 
Lakenheath,  by  a  late  decision  at  the  Quarter  Sessions. 
It  was  a  very  important  one  for  our  little  village. 

**  Believe  me,  my  dear  Sir,  ever  yours'  most  sincerely, 

"  ErisweU,  Oct.  24th,  1827.  ^-  ^*'^'^' 

"  To  James  Gibson,  Esq.,  9,  Great  St.  Helen's,  London."* 
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The  plauitiflf  then  proved,  that,  in  consequehce  of  this         1^30. 
letter,  he  had  been  dismissed  from  the  employment  of  ruxberfoa^ 
the  Company  i  upon  which  the  present  action  was  com-*  '• 

menced* 

•  For  the  defendant,  it  was  contended,  that  the  plaintiff 
coukl  not  be  entitled  to  recover,  upon  three  grounds — 
jFirsi,  that  the  Company  had  not  been  truly  described  in 
the  inducement  to  the  declaration,  because  the  proper 
name  by  which  it  was  incorporated  was  not  simply  the 
New  England  Company ^  but  a  **  Company  for  establish* 
ing  Christianity  in  New  England^  and  the  parts  adjacent, 
in  America:*" — Secondly ^  that  as  .the  plaintiff  had  alleged 
that  he  had  been  appointed  by  the  Company  as  surveyor, 
agent,  and  steward  of  the  Company,  it  was  incumbent  on 
him  to  shew  au  appointment  by  deed  under  their  corporate 
seal,  and  that  mere  parol  proof  of  the  appointment  wm 
not  sufficient; — and.  Lastly,  that  the  letter  containing  the 
alleged  libel  had  not  been  truly  set  out  in  the  declaration, 
as  some  material  parts  of  it  were  omitted,  which  not  only 
tended  to  qualify  the  part  declared  upon,  but  also  shewed 
that  the  letter  itself  was  in  the  nature  of  a  confidential 
communication,  and  therefore  could  not  be  made  the  sub- 
ject of  an  action. 

His  Lordship,  howev^,  refused  to  stop  the  cause,  but 
left  it  to  the  Jury  to  say,  whether,  considering  the  situa** 
tion  in  which  the  defendant  stood  with  respect  to  the  trea- 
surer of  the.  Company,  at  the  dme  the  letter  in  question 
was  written,  it  was  in  the  nature  of  a  confidential  com- 
munication? They  thought  not,  and  accordingly  return- 
ed a  verdict  for  the  plaintiff,  damages  150/.,  leave  be- 
ing reserved  to  the  defendant  to  move  to  set  it  aside  and 
enter  a  nonsuit,  in  case  the  Court  should  be  of  opinion 
that  any  of  the  objections  taken  at  the  trial  were  well 
founded. 

Mr.  Serjeant  Toddy,  in  the  last  Term,. accordingly  ob- 
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1830.        tained  a  rule  nisi — Firsts  as  the  plaintifTs  diselMurge  from 
RuTHBRFOEo    ^^  cmploymeiit  of  the  Company  was  the  gist  of  the  ac- 
V.  tioDj  die  Company  should  have  been  described  in  the  de« 

claration  by  the  name  of  their  incorporation  in  the  deed; 
particularly,  as  they  were  incorporated  by  charter  from  the 
Crown; — Secondly ^  the  plaintiff  merely  alleged  in  hisde^ 
claration,  that  he  had  been  appointed  the  surveyor^  agent, 
and  steward  of  a  certain  company  or  eocietif  qfpersonSf  call- 
ed the  New  England  Company;  which  does  not  express 
an  appointment  by  a  body  corporate,  which  must  be,  with 
a  very  few  exceptions,  by  deed,  and  under  the  seal  of  the 
Company.    In  Randle  v.  Deane  (a),  the  following  distinc- 
tion is  taken :  **  A  corporation  which  hath  a  head  may 
make  a  personal  command  without  writing,  but  a  corpor- 
ation aggregate,  which  has  no  head,  cannot,  but  most  give 
their  authority  under  the  eeal  of  the  corporation ;  and  16 
Hen.  7.  S.  A,  is  referred  to.    But  a  corporation  aggregate 
may  appoint  a  bailiff  to  distrain  without  deed  or  warrant, 
as  well  as  a  cook  or  butler;  because  they  are  officers  or 
servants  of  an  inferior  description,  and  their  appointment 
neither  vests  nor  divests  any  sort  of  interest  in  or  out  of  the 
corporation*  Cory  v«  Matthews  {b\    But  the  appointment 
of  a  surveyor  and  agent  is  a  material  appointment;  and 
the  mode  ought  to  be  shewn,  particularly,  as  the  griev- 
ance or  foundation  of  the  plaintiff's  charge  is  his  being 
discharged  from  his  employment  as  such  surveyor  and 
agent,  in  consequence  of  the  alleged  libel.    In  Minses 
V*  Thornton  (e),  where  a  physician  brought  an  action 
against  the  defendant  for  slandering  him  in  his  profession, 
and  averred  in  his  declaration,  that  he  was  a  physidanf 
and  had  duly  taken  the  degree  of  Doctor  of  Physic:  it  was 
held,  that  the  production  of  a  diploma^  under  the  seal  of 
one  of  the  Universities,  was  not  of  itself  sufficient  evidence 
to  shew  that  the  party  named  in  the  diploma  was  entitled 

(A)  2  Lutw.  1497.        (h)  1  Salk.  191.        (c)  8  Term  Rep.  30^ 
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to  thtt  degree.  So,  in  SmUh  y.  Taylor  {a),  which  was  al-  ^^30. 
ao  tD  action  for  words  spoken  by  the  defendant  of  the  phun-  auTBBRroRo 
tiff  ID  his  profession  of  a  physician;  although  the  Court 
were  divided  in  opinion,  yet  Mr.  Justice  Chambre  said  (i)  c 
*'  The  fiict  of  the  plaintiff  being  a  phyucian  is  the  Yery 
gat  of  the  action,"  and,  after  referring  to  a  number  of  au- 
thorities, as  bearing  on  the  question,  he  said  (e) :  **  The 
qmlification  must  arise  from  a  tUploma,  licence,  or  degree, 
aid  there  is  no  evidence  in  this  case  which  would  not 
teod  to  oooTict  the  plaintiff  of  practising  without  a  qua- 
hfeition.'*  Mr.  Justice  Rooie  was  also  of  opinion,  that 
the  d^jdama  ought  to  hare  been  produced.  So,  here, 
IS  the  plaintiff's  appointment  was  by  a  body  corporate,  it 
ought  to  have  been  by  deed  and  under  the  seal  of  the 
Conpany;  and  the  deed  ought  to  have  been  produced. 
I^ssUf,  there  was  a  fieital  variance  between  the  libel  as 
Mi  oat  in  the  declaration,  and  the  letter  produced  in  evi*- 
deooe;  fi>r,  if  the  whole  of  the  letter  be  looked  at,  the  ob- 
jectioDaUe  part  is  qualified  by  the  context,  and  the  Ian* 
page  of  the  concluding  part  of  the  letter  expressly 
ihewB  that  it  was  the  intention  of  the  writer  that  it  should 
be  Btrictly  in  the  nature  of  a  confidential  communication. 

Mr.  Serjeant  Wilde,  and  Mr.  Serjeant  Storks,  after«> 
vitds  shewed  cause.— ^The  plaintiff  has  alleged,  in  the 
fiiatoomit  of  the  declaration,  that  he  carried  on  the  trade 
ad  business  of  a  carpenter,  builder,  and  surveyor,  and 
had  been  appointed  the  surveyor,  agent,  and  steward  of  a 
cotttn  company  or  society  of  persons,  called  the  New 
Ea^tmd  Company,  and  in  such  capacity  had  been  and 
was  employed  by  the  said  Company;  but  that  the  defend* 
ant,  blending  to  injure  him  in  his  credit,  and  to  bring  him 
■to  public  scandal  and  disgrace  with  the  Company  and 
hb  enpioyers,  and  all  his  neighbours,  and  to  cause  the 

(«)  1  New  Rep.  196.  (6)  Id.  210.  (c)  Id.  213. 
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^JI^^O^      Company  to  dismiss  and  discharge  bim  from  their  em- 
jftuTHERFORi^    ploymeiit,  published  the  libel  in  question  of  and  concern- 
ETANi.       ^S  ^^^  plaintiff,  and  of  and  concerning  his  said  business  and 
employment.     That  discloses  a  sufficient  cause  of  action, 
independently  of  the  appointment  by  the  Company.    Th6 
mode  of  the  plaintiff's  appointment  was  therefore  immateri- 
al, for  the  allegations  as  to  the  appointment  and  the  employ- 
ment  by  the  Company  were  distinct  and  substantive  aver> 
ments ;  and  it  was  sufficient  for  the  plaintiff  to  prove  that 
he  had  been  dismissed  from  his  employment  by  the  Com- 
pany, in  copsequence  of  the  libel.     But  the  Company  was 
generaUy  known    by  the  name  of  the  New   England 
Company,  which  was  a  sufficient  designation;  and  it  was 
not  necessary  to  have  recourse  to  the    charter  under 
which  it  was  incorporated.     In  the  case  of  The  National 
Bank  of  St.  C/tarles  v.  De  Bemales  (a),  where  the  Di- 
rectors sued  by  the  name  of  The  National  Bank  of  St. 
Charles^  and  the  name  or  denomination  given  by  the 
charter  of  the  King  of  Spain  was.  The  Bank  of  St. 
Charles,  it  was  held  to  be  no  variance;  and  Lord  Chief 
Justice  Abbott  said,  he  felt  no  difficulty,  if  the  Jury  were 
of  opinion  that  The  National  Bank  of  St.  Charles  was  the 
same  as  The  Bank  of  St.  Charles.    So  here,  there  can  be 
no  doubt  but  that  the  New  England  Company  was  the 
same  Company  as  that  described  in  the  deed.    In  the 
case  .of  The  Bank  of  St.  Charles,  the  directors  of  the  Com- 
pany were  the  plaintiffs,  whilst,  here,  the  plaintiff  was  not 
bound  to  inquire  into  the  particular  name  of  the  Company, 
or  the  charter  under  which  they  were  incorporated;  for  he 
did  not  declare  on  any  deed  or  contract  made  between  bim 
and  the  Company:  their  name  was  only  introduced  inci- 
dentally, and  if  it  should  not  be  deemed  sufficient  to  de- 
scribe them  by  their  general  name,  the  plaintiff  might  be 
placed  in  great  difficulty.     Although  it  has  been  said  that 
there  is  a  variance  between  the  libel,  as  set  out  in  the  de- 
'  «  . 

(a)  1  Ryan  &  Mood.  190;  iS.  C.  I  Car.  h  Payne,  669. 
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claration»  and  the  letter  produced  in  evidence;  yet  the         1830. 
parts  which  were  omitted  in  the  declaration,  do  not  qualify    kuthervobd 
or  alter  the  meaninir  of  the  part  set  out.    The  commence-  *• 

Eyams 

ment  of  the  letter  merely  assigned  the  defendant's  reason 
for  writing  it,  and  had  reference  to  a  previous  informal 
tion  which  he  had  given  the  party  to  whom  the  letter  was 
addressed.  So,  the  concluding  part  has  no  bearing  what* 
ever  upon  the  nature  of  the  charge  of  which  the  plain*' 
tiff*  complains,  nor  does  it  qualify  or  mitigate  the  sting 
of  the  libel.  The  defendant  merely  stated  that  he  had 
never  disclosed  the  affair  to  any  person  but  the  party  to 
whom  the  letter  was  sent,  and  a  friend;  but  the  letter 
was  addressed  to  the  treasurer  of  the  Company,  from 
whom  the  plaintiff  received  his  appointment.  It  is  true, 
that,  if  a  plaintiff  profess  to  set  out  a  libel  in  terms,  he 
must  set  out  the  whole  of  it:  if  a  part  only,  and  the  omission 
of  any  part  makes  a  material  alteraition  in  the  sense  of  the 
part  inserted,  the  omission  is  fatal;  but  if  the  part  omitted 
do  not  alter  the  nature  of  the  libel,  it  need  not  be  set  out 
in  the  declaration ;  for,  as  Mr.  Justice  Bayley  said,  in  Cart* 
wrighi  V.  Wright  (a),  "  The  case  of  Tabart  v.  Tipper  (b) 
establishes,  that  a  mere  omission  in  setting  out  part  of  a 
libel  is  not  fatal,  unless  the  sense  of  that  which  is  set  out  is 
thereby  varied." 

Mr.  Serjeant  Toddy  and  Mr.  Serjeant  Merewether^  in 
support  of  the  rule.  It  may  be  admitted,  that,  if  a  corpo- 
ratbn,  who  sue  in  their  corporate  character,  misdescribe 
themselves  in  their  declaration,  the  misdescription  can  on- 
ly be  taken  advantage  of  by  a  plea  in  abatement,  on  the 
authority  of  The  Mayor  and  Burgesses  of  Stafford  y^ 
BoUon  (c);  yet  here,  the  name  of  the  Company  is  not 
only  mis-stated,  but  they  have  been  described  *  as  a  com- 
pany or  society  of  persons,'  which  applies  to  a  private  so- 

(a)  5  Barn.  &  Aid.  617.  ip)  1  Camp.  353. 

{c)  1  Bob.  &  Pul.  40. 
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1890.  ^      ciety  or  auocution ;  whereas  they  were  proved  to  be  a 
body  corporate^  whose  rights,  duties,  and  privileges  are  to 
be  exercised  in  a  particular  manner;  and  the  appointment 
by  a  Company,  merely  consbting  of  a  number  of  indi- 
viduals, is  altogether  different  from  an  appointment  by  a 
corporation,  which  must  be  by  deed,  and  under  the  seal  of 
the  Company.    In  the  case  of  The  King  v.  Bigg^  it  ia 
said  (a):  **  Formerly,  it  was  held,  that  a  corporation  aggre* 
gate  could  not  do  any  thing  without  deed  (&)•  Afterwards^ 
it  is  true,  for  conveniency*s  sake,  it  was  aUowed  to  act  in 
ordinary  matters  without  deed,  as  to  retain  a  servant,  cook, 
or  butler  (e),  or  to  appoint  a  bailiff  to  take  a  dbtress  (d). 
But,  in  case  of  any  thing  of  consequence,  or  the  employ- 
ing any  one  to  act  on  their  behalf  in  a  matter  which  is  not 
an  ordinary  service,  a  corporation  aggregate  cannot  do  that 
without  deed."    In  Home  y.  Ivie  {e),  it  was  agreed,  that 
one  could  not  appear  in  an  assise  as  a  buBff  to  a  corpor* 
ation  without  deed,  neither  can  a  corporation  license  one 
to  take  their  trees  without  deed,  nor  send  one  to  make  a 
claim  to  lands:  and  here,  the  plaintiff  has  averred  that 
he  was  appointed  the  surveyor,  agent,  and  steward  of 
the  Company;  it  must,  therefore,  be  inferred  that  he  had 
the  management  of  their  lands*    The  appointment  and 
employment  of  the  plaintiff  by  the  Company  cannot  be 
severed,  and  he  has  alleged  that  the  libel  was  published 
of  him,  and  of  and  concerning  his  business  and  employ- 
ment by  the  Company.    The  employment  must  necessari* 
ly  have  relation  to  the  appointment,  from  which  it  in 
fact  emanated,  and  which  should  have  been  proved  as 
alleged  in  the  declaration.     But  as  the  concluding  part 
of  the  letter  containing  the  alleged  libel  was  not  set  out 
in  the  declaration,  it  is  a  fatal  variance,  as  the  letter^ 
when  produced,  shewed  that  the  communication  was  in- 

(a)  3  P.  Wms.  423.  305. 

(6)  13  Hen.  8,  12.  (d)  3  Lev.  107. 

(c)  Plowden,  91.  b.  2  Saund.  (e)  I  Vent.  48. 


Etans. 
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tended  to  be  stiicdy  oonfidentiaL  In  TabaH  v.  Tipper  {a)^        ^830. 
in  an  action  for  a  libel  upon  the  plaintiff  in  his  business         hemord 
of  a  bookseller,  the  declaration  set  out  the  libel,  which        _  «. 
consisted  of  some  doggerel  verses  in  a  book,  which  was  al- 
leged to  have  been  published  by  the  plaintiff;  and  immediate- 
\f  after  the  verses,  there  was  a  Latin  quotation,  which  was 
omitted  by  the  pleader,  in  drawing  the  declaration ;  and 
Lord  EUenbofough  said:  "  The  libel  was  here  set  out  as 
if  it  were  an  entire  and  continuous  part  of  the  book  from 
which  it  was  taken.    But,  in  fact,  it  consisted  of  two  se** 
parate  and  divided  parts  of  the  book.    The  declaration 
proposed  to  do  one  thing  and  did  another.    The  more 
correct  way  would  have  been,  to  have  said — ^  In  a  certain 
part  of  which  said  libel  there  was  and  is  contained,  ftc.*"* 
So,  in  a  count,  where  the  words  "  my  sarcastic  friend" 
were  only  introduced;  and  in  the  book  produced  in  evi- 
dence they  were  ''my  sarcastic  friend   MQP02;"  the 
omission  of  the  latter  word  was  held  to  be  a  material  alter* 
ation  of  the  sentence  (6),  So  here,  if  the  introductory  and 
concluding  parts  of  the  letter  be  looked  at,  it  is  quite  evi- 
dent that  the  writer  intended  it  to  be  a  confidential  com« 
munication,  and  that  he  was  not  actuated  by  any  malicious 
or  vindictive  feeling  towards  the  plaintiff;  and  in  Catitorighi 
T*  Wright  (c),  where  a  libellous  paragraph,  as  proved,  con« 
tained  two  references,  by  which  it  appeared  to  be,  in  fact, 
the  language  of  a  third  person  speaking  of  the  plaintiff's 
conduct,  and  the  declaration,  in  setting  it  out,  had  omitted 
these  references;  it  was  held  that  these  omissions  altered 
the  sense  of  the  remainder,  and  that  the  variance  was 
fatal,  inasmuch,  as  the  meaning  of  the  paragraph  given  in 
evidence  materially  differed  from  that  set  out  in  the  decla<» 
ration.     So  here,  the  concluding  part  of  the  letter  shews 
the  intention  with  which  it  was  written,  and  that  ihe  affidr 

(«)  1  Camp.  350.  (6)  Id,  353.  (c)  5  Bam.  &  Aid.  615. 
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1830.        was  to  be  kept  a  secret  from  every  one  but  the  party  to 
RimiERPoiiD    ^^®°*  ^^  '®^*®'  ^^  addressed,  and  a  mutual  friend. 

V. 

E^*''»-  Cur.  adv.  vuli. 


Lord  Chief  Justice  Tindal  now  delivered  the  judg- 
ment of  the  Court  as  follows: 

This  was  an  action  on  the  case  for  a  libel,  in  which  the 
plaintiff  stated  in  the  first  count  of  his  declaration,  that,  be- 
fore and  at  the  time  of  the  publication  of  the  libel,  he  carried 
on  the  trade  and  business  of  a  carpenter^  builder,  and  survey- 
or, and  had  been  appointed  the  surveyor ^  og^nt^  and  steward 
of  a  certain  company^  or  society  of  persons^  called  '  The 
New  England  Company 9  and  in  such  capacity  had  been 
and  was  employed  by  the  said  Company;  and  he  then  alleg- 
ed, that  the  defendant,  intending  to  cause  the  said  Com- 
pany to  dismiss  and  discharge  the  said  plaintiff  ^rom  their 
said  employment^  &c.,  published  the  libel  in  question,  of 
and  concerning  the  said  plaintiff^  and  of  and  concerning  his 
said  business  and  employment  by  the  said  Company ^  in 
the  form  of  a  letter  addressed  to  the  treasurer  of  the  said 
Company,  containing  the  libellous  matter  following,  of  and 
concemmg  the  said  plaintiff,  and  of  and  concerning  his 
said  business  and  employment  by  the  said  Company;  which 
libel  ia  then  set  out  in  the  declaration. 

Three  objections  were  taken  at  the  trial  :-r-JFSr<f/,  that  the 
plaintiff  had  failed  in  proving  the  inducement  to  his  declara- 
tion; for,  that  the  proper  name  of  incorporation  of  the  Com* 
pany  was  not  simply  the  *'  New  England  Company,'*  hutf 
^'  A  Company  for  establishing  Christianity  in  NewEnglandf 
and  the  parts  adjacent  in  America;'** — Secondly,  that,  as 
the  plaintiff  alleged  *^  an  appointment  by  the  Company  as 
surveyor,  agent,  and  steward  of  the  Company,  he  was 
bound  to  shew  an  appointment  by  deed  under  their  com- 
mon seal;  and  the  tfdrd  objection  was  upon  the  ground  of 
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a  Tsiiance  between  the  libel  as  set  out  iii  the  declaration »         1830. 
and  as  proved  in  evidence.     With  respect  to  the  Jirst  ob-    ru,„brpord 
jection,  however,  we  are  of  opinion,  that,  as  it  was  proved  «'• 

bj  the  plaintiff  that  the  Company  was  commonly  known 
and  designated  by  the  name  of  the  New  England  Com-- 
pomy,  it  was  a  sufficient  description  in  this  case.     It  is  not 
an  all^ation  of  any  right  to  land  or  other  property,  either 
conveyed  to,  or  derived  from,  the  Company,  or  of  any  deed 
imder  their  common  seal;  in  which  case,  a  description  by 
thor  name  of  incorporation  would  undoubtedly  have  been 
necessary  to  enable  them  to  take,  to  grant,  or  to  charge.- 
It  is  only  an  allegation  of  an  employment  by  a  Company 
ciQed  the  New  England  Company;  and  as  there  was  suf-^ 
fident  evidence  that  the  Company  in  question  was  gene- 
rally known  by  that  description,  we  think  it  sufficient  in 
this  action,  which  is  brought  for  a  purpose  collateral  to 
any  right  belonging  to  the  Company  itself.     As  to  the 
Meeond  objection,  it  is  to  be  observed,  that  the  inducement 
states,  as  separate  facts,  and  as  distinct  allegations,  "  that 
the  plaintiff  had  been  appointed  the  surveyor,  agent,  and 
steward  of  the  Company,"  and  "  that  in  such  capacity  he 
had  been  and  was  employed  by  the  said  Company  ;*'  so 
that  the  allegations  of  the  appointment  and  employment 
stand  distinct  from  each  other;  and  it  further  appears, 
that,  in  the  averment  of  the  defendant's  intention,  and  al- 
so of  the  application  of  the  libel,  the  reference  is  made  not 
to  the  appointment  of  the  plaintiff  to  his  office,  but  solely 
to  his  employment  in  that  capacity.     Even,  if  the  declara- 
tion had  alleged  the  libel  to  have  been  published  of  and 
caatendng  the  appointment,  and  also  the  employment,  it 
would  haTe  been  difficult  to  have  contended,  after  the  de- 
cided cases  (a)  on  this  point,  that  the  evidence  as  to  the 
employment  alone  would  not  have  been  sufficient  to  sup- 


(«)  See  Figghs  T.  Cogswell,  3      3  Bam.  &  Cress.  1 13;  .Sf.  C.  4  D. 
Mm.  k  Sdw.  369;  May  v.  Broum,      &  R.  670. 
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1830.        port  the  action;  but,  severed  as  these  allegations  are,  and 

^^  ^  confined  as  the  libel  is  to  the  plaintiff's  employment  only^ 

0.  we  think  it  unnecessary  to  prove  any  actual  appointment 

J7vaws_  ' 

of  the  plaintiff  to  the  office  in  question,  either  by  deed. 


otherwise.    As  to  the  third  objection,  we  take  the  rule  to 
be,  as  it  is  laid  down  in  the  books;  that  if  the  omission  o£ 
any  part  makes  a  material  alteration  in  the  sense  of  the 
part  inserted^  such  omission  is  fatal.    And  if,  in  this  case, 
the  part  of  the  letter  which  had  been  omitted  had  con- 
tained any  qualification  of  the  meaning  of  the  part  set  out^ 
or,  if  any  real  substantial  difference  of  construction  would 
have  arisen  upon  the  whole  of  the  letter  when  set  out  on  the 
record,  we  should  have  held  that  the  omission  of  such  part 
constituted  a  variance,  which  might  be  taken  advantage 
of  by  the  defendant.    But,  upon  the  consideration  of  the 
whole  letter,  it  appears  to  us  that  the  charge  imputed  by  it 
remains  precisely  the  same  as  that  which  is  contained  in 
the  part  set  out.   The  previous  part  of  the  letter  which  is 
omitted,  merely  assigns  the  defendant's  reason  for  writing 
the  letter:  it  has  no  bearing  whatever  upon  the  nature 
of  the  imputation,  nor  does  it  in  any  degree  alter  its  quali* 
ty  or  effect.    If  the  setting  out  the  whole  letter  would 
have  enabled  the  defendant  to  have  moved  in  arrest  of 
judgment,  no  doubt,  the  omission  of  any  part  would  have 
been  a  fatal  variance.     But  we  tiiink,  the  very  same  libel 
appears  from  the  perusal  of  the  whole,  as  from  the  part; 
and  the  consequence  is,  that,  although  the  defendant  might 
undoubtedly  avail  himself  of  the  whole  of  the  letter  as  evi«> 
dence  for  the  Jury  to  infer  the  want  of  malice  in  the  de- 
fendant, as  was  done  at  the  trial,  still,  the  omission  of 
«uch  part  cannot  be  considered  as  a  ground  of  variance. 
We  therefore  think,  that  the  rule  should  be — 

Discharged. 
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1890. 

Doe  on  the  Demise  of  Holt  aod  Rees  v.  Roe.  ^?^\ 

Feb.  12M. 

J  H£  lessor  of  the  plaintiff^  Rebecca  HoU^  having,  in  /.  5.  having  g:iv- 
f/,  18Sd,  brought  an  action  against  one  Datttf,  as  the  Ta^^amm^ 


maker  of  a  promissory  note,  payable  to  her  order,  he  gave  '"^  *  **'^after- 

her  a  cc^!fi09f7  to  confess  judgment  for  357/.  18«.,butexecu-  wards  mortgage 

tion  was  to  be  stayed  until  the  month  of  November  in  that  miiM  at  a  mku- 

year.     Upon  an  application  by  Datttf  for  further  time  for  JJJfnf ofAar^" 

payment,  he,  at  the  latter  end  o(  November,  by  indenture,  ram,  and  it  was 

provided,  thatf 

the  premises  sought  to  be  recovered  by  this  ac-  incaseofde&uit 


tion  to  Mrs.  Holt  for  a  term  of  ninety-nine  years,  and  the  ghovdd'bruw- 
deed  contained  a  proviso  for  making  void  the  indenture,  Aiiforthemort- 

'^  .  S*g««  to  ^''* 

upon  payment  of  the  above  sum  of  357/.  18^.,  and  interest,  execution  oo  the 

by  instalments,  without  any  deduction  or  abatement  what-  toi^tfie  costs 

soever;  the  first  instahnent  to  be  paid  in  August,  1826.  ^•^'^"*' 

The  indenture  also  con  tuned  a  covenant  by  Dally,  that,  tmttimdehargu 

after  default  made  in  payment  of  the  first  or  any  of  the  tendiitg  the 

subsequent  instahnents,  it  should  be  lawful  for  the  said  '^^  ^th^g'^" 

Rebecca  HoU  and  one  Robert  Rees  (a  party  to  the  deed)  ^^^*  "s  right 

.  .  '   tothegoodsscis- 

to  enter  into  and  upon  the  said  demised  premises,  and  ed  under  the 
quietly  possess  and  enjoy  the  same.  There  was  also  a  co-  ^iJl^ action' 
venant  for  further  assurance  by  Dally;  and  it  was  also  ^^^^^^' 
expressed  and  declared,  that  it  should  and  might  be  lawful  signees  of  the 
for  the  said  Rebecca  Holt  and  Robert  Rees  to  enter  up  hi^  become^  ^ 
judgment  upon  the  said  cognovit  signed  by  Dally;  and  that  |^|^^^n^. 
such  judgment,  when  so  entered  up,  should  stand  and  be  as  ^^^  &  verdict, 

,        a  new  trial  was 

a  security  for  payment  of  the  said  sum  of  357/.  I8s.  with  in*  granted  on  the 
terest,  and  costs;  and  that  in  case  default  should  be  made  the  mw^^e, 
in  payment  of  that  sum,  or  the  interest,  as  aforesaid,  or  any  ^^T^f^  ^*  *^^ 

ceefleQ,  on  tne 

part  thereof,  as  in  the  indenture  mentioned  and  express-  ground,  that  the 

mortgagor  was 
not  a  trader 
within  the  bank- 
rupt laws : — Heldf  that  the  mortgagee  could  not  dum  the  costs  of  the  6rst  trial  from  the  mortgagor, 
as  costs  or  charges  attending  the  judgment  under  the  eognooiL  The  mortgagor,  on  the  levy  being 
made,  gave  the  Sheriff  notice  that  the  goods  seized  belonged  to  him  joinUy  with  another  person,  up- 
on which  the  Sheriff  impanneled  a  Jury  to  determine  to  whom  the  property  belonged: — Held,  that 
the  mortgagee  was  entided  to  daim  of  the  mortgagor  the  costs  of  the  inquisition,  if  the  mortgagee 
had  paid  them  to  the  Sheriff,  and  the  Court  referred  it  to  the  Prothonotary  to  ascertain  that  fact. 

VOL.  IV.  N 
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1830.  ed,  it  should  and  might  be  lawful  for  the  said  Rebecca 
Holi  and  Robert  Rees  to  issue  execution  on  the  said  judg- 
ment, and  there-under  from  time  to  time  to  levy,  until  the 
whole  of  the  said  sum  of  357^.  18«.  and  interest  should  be 
fuUy  paid  and  satisfied,  together  with  the  costs  of  such 
judgment^  and  all  other  costs  and  charges  whatsoever  ai^ 
tending  the  same. 

The  first  instalment,  which  became  due  in  August ,  1826, 
not  having  been  paid,  Rebecca  Hott,  in  the  month  of  Oc^ 
tober  following,  sued  out  a  writ  o(  fieri  facias^  under  a 
judgment  entered  up  on  the  cognovit^  for  31 51*  12t.  7cl., 
being  the  balance  then  remaining  due  to  her  of  the  above 
sum  of  357/.  \%s.     The  sum  of  3152.  \Zs.  Id.  was  ac- 
cordingly levied  by  the  Sheriff,  and  paid  over  to  Rebec- 
ca  HoU.    But  Dally f  on  the  levy  being  made,  gave  the 
Sheriff  notice,  that  the  goods  seized  under  the  writ  be- 
longed jointly  to  him  and  one  Deacon^  upon  which  the 
Sheriff  caused  a  Jury  to  be  impanneled  to  ascertain  the 
fact  as  to  whom  the  property  belonged;  and  the  expenses 
of  that  inquiry  amounted  to  SOL    A  commission  of  bank- 
rupt having,  about   this  time,  been  sued   out  against 
Dally i  his  assignees  sued  Rebecca  Holt  in  the  Court  of 
King's  Bench,  for  the  amount  of  the  levy  on  Daily's 
goods,  which  had  been  paid  to  her  by  the  Sheriff;  and, 
at  the  trial,  the  Jury  found  a  verdict  for  the  assignees. 
This  verdict  was  afterwards  set  aside,  and  a  new  trial  grant- 
ed; and  the  then  defendant,  Rebecca  Holt,  having  taken 
down  the  record  by  proviso,  a  verdict  was  found  for  her, 
which  was  afterwards  confirmed  by  the  Court  of  King's 
Bench,    after    argument  on  a  special  case,    upon    the 
ground  that  DaUy  was  not  a  trader.    The  costs  of  the 
second  trial  were  paid  to  Rebecca  HoU,  by  DaUy^s  as- 
signees; but  the  costs  of  the  first  trial,  the  costs  of  taking 
down  the  record  by  proviso,  and  the  costs  of  the  inqmry 
by  the  Sheriff  to  ascertain  in  whom  the  property  in  the 
goods  seized  really  was,  which  costs  amounted,  altogether, 
to  SSO/.,  remained  unpaid. 


Mr.  Seijeant  Taddg  now  shewed  cause. — ^The  Court 
Ittfe  BO  jnritdietioii  to  stay  the  proceedings  in  this  action, 

n2 
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Under  these  cireumstancesi  the  lessors  of  the  plaindfF  id30. 
oomiBeiiced  the  present  action,  on  the  ground,  that  these 
costs  most  be  considered  as  co^s  an4  charges  attending 
tie  judgment t  as  mentioned  in  the  deed,  by  which  the 
premiaes  in  question  were  demised  to  the  lessor  of  the 
pkintifi^  Rebecca  HoUt  for  the  purpose  of  securing  such 
judgment 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  term,  on 
behalf  of  one  Bidge,  the  tenant  in  possession,  and  who 
had  entered  into  the  usual  consent  rule  to  defend,  and  to 
whom  Dalbf  had  conveyed  the  equity  of  redemption,  ob- 
tuned  a  role,  calling  on  the  lessors  of  the  plaintiff  to  shew 
erase  why  all  further  proceedings  in  this  cause  should  not 
be  stayed^  and  why  the  premises  in  question  should  not 
be  assigned  to  Ridge,  and  conveyed  to  Jbiim  at  his  expense, 
apoB  the  ground,  that  the  judgment  sued  out  on  the  cogno- 
tit,  and  all  costs  attending  the  same,  had  been  satisfied  and 
diidiarged  by  the  levy  of  the  above  sum  of  3152.  12s,  7d., 
sad  the  payment  of  the  costs  of  the  second  trial  in  the  suit 
by  DuUtf^  assigneea.  The  learned  Serjeant  submitted^ 
tbat  the  ooata  of  the  first  trial,  brought  by  the  assignees, 
coeld  not  be  considered  as  part  of  the  costs  and  charges 
sttending  the  jodgment  confessed  by  Daily,  the  mortga- 
gor, and  entered  up  on  the  cognovit,  because  his  assignees 
were  perfect  strangers  to  that  transaction;  and  it  ultimate- 
Ij  turned  cut  that  they  had  no  valid  or  legal  claim  upon 
DeOy^s  estate  and  effects.  With  respect  to  the  costs  of 
the  inqoiry  by  the  Sheriff^  as  the  inquisition  was  taken 
bt  fab  oim  security,  he  alone  ought  to  bear  the  expense, 
vbich  he  now  attempts  to  charge  on  the  estate  of  the 
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1830.  or  to  direct  the  premises  sought  to  be  recoTered  to  be 
assigned  to  the  tenant  in  possession ;  his  remedy,  if  any,  is 
in  a  Court  of  equity.  When  the  Sheriff  levied  on  Dally* s 
goods,  he  gave  him  notice  that  they  were  not  his  property, 
but  that  they  belonged  to  him  and  one  Deacon,  jointly; 
upon  which  the  Sheriff  most  properly  summoned  a  Jury 
to  ascertain  the  truth  of  that  fact:  and  as  the  costs  attend- 
ing the  inquisition  were  incurred  by  the  act  or  repre- 
sentation of  Dcdlyt  the  mortgagor,  he  is  estopped  from 
saying  that  such  expenses  were  not  costs  and  charges 
attending  the  judgment,  and  which  the  mortgagee  was 
entitled  to  recover,  in  pursuance  of,  and  according  to  the 
express  words  of  the  deed,  which  are  not  confined  to  the 
costs  of  the  judgment,  but  include  all  other  costs  and 
charges  whatsoever  attending  the  same.  So,  the  costs  of 
the  first  action  by  the  assignees  were  costs  attending  the 
judgment,  the  validity  of  which  the  mortgagor  was  bound 
to  support. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — ^The  mort- 
gage deed  was  executed  and  given  as  a  collateral  security 
to  the  judgment  on  the  cognovit,  and  all  costs  and  charges 
attending  the  same;  and,  although  it  may  be  admitted 
that  such  costs  apply  to  the  costs  of  the  judgment  and 
execution,  yet,  they  cannot  be  extended  to  the  costs  of 
the  inquisition  by  the  Sheriff,  after  the  levy  was  made. 
He  directed  the  inquiry  for  his  own  security;  and,  if  he 
felt  any  difficulty,  he  should  have  applied  to  the  Court  to 
enlarge  the  return  to  the  writ.  As  to  the  costs  of  the 
first  action  by  the  assignees  of  Dally,  the  mortgagor,  as  it 
eventually  appeared  that  he  was  not  subject  to  the  bank- 
rupt laws,  such  costs  were  collateral  only.  Besides,  the 
assignees  were  perfect  strangers  to  the  mortgagor,  and 
they  paid  the  costs  of  the  second  action.  The  mortga- 
gee might  have  succeeded  in  the  first,  if  she  had  shewn, 
as  she  afterwards  did,  that  the  mortgagor  was  not  a  trad- 
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er;  and  costs  incurred  by  her  own  laches  cannot  be  con-         1830. 
sidered  as  costs  attending  the  judgment  confessed  by  the 
noitgagor* 

Lord  Chief  Justice  Tindal. — ^The  main  point  in  this  case 
is,  whether  the  costs  of  the  first  action  brought  by  the  as^ 
signees  oi  DaUy^  the  mortgagor,  against  one  of  the  les- 
son of  the  plaintiff,  as  mortgagee,  are  costs  attending  the 
judgment,  which  was  intended  to  be  secured  by  the  mort- 
gige  deed.  I  think  they  are  not.  That  action  was  brought 
by  the  assignees,  who  were  perfect  strangers ;  and  if  it  had 
been  met  with  as  good  a  defence  at  first,  as  it  was  ultimately, 
the  qiuettion  as  to  these  costs  would  not  have  arisen.  With 
respect  to  the  costs  of  the  inquisition  taken  by  the  Sheriff, 
I  diink  it  ought  to  be  referred  to  the  Prothonotary  to  as- 
certain what  part  of  them  ought  to  be  allowed,  or  whether 
aoy  of  them  should  be  paid  by  the  mortgagor. 

lib.  Justice  Park. — I  think  that  the  costs  of  the  inqui- 
ddoQ  ought  not  to  be  allowed.  The  Sheriff  should  ei- 
ther have  applied  to  the  Court  for  an  indemnity,  or  moved 
to  enlarge  the  return  to  the  writ. 

Mr.  Justice  Gaselee. — If  any  part  of  the  costs  attend- 
ing the  SheriflTs  inquisition  were  paid  by  the  mortgagee, 
OD  account  of  the  notice  given  by  the  mortgagor,  I  think 
the  is  entitled  to  recover  diem;  but,  if  the  expenses  were 
incmred  by  the  Sheriff  alone,  and  for  his  own  indemnity, 
I  think  she  cannot  claim  them. 

Mr.  Justice  Bosanquet  concurring — 

Rule  absolute. 

The  costs  of  the  inquisition  referred  to  the  Prothono- 
tary. 
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Frida^f 
Feb.  Uth. 


In  tn  mcdon  of 
debt  on  a  bail- 
bond  againit 
three  defend- 
ants jointly,  one 
of  them  plnded 
his  bankruptcy 
and  certificate  in 
bar,  upon  which 
the  plaintiff  en- 
tered a  tioZ^P'o- 
seqMt  as  to  him, 
and  filed  a  repli- 
cation as  to  the 
two  others.  The 
plaintiift  had 
notice  that  one 
of  the  defend- 
ants had  become 
bankrupt  before 
plea  pleaded  :— 
Held,  that,  not- 
withstanding, 
the  latter  was 
not  entitled  to 
his  costs  under 
the  statute  8 
Blix.  c.  2,  s.  2, 


Booth  and  Another  v.  Middlecoat,  sued  with  two 

Others. 

X  HIS  was  an  action  of  debt  on  a  bail-bond,  and  broaght 
against  the  defendant  Middledoat,  as  the  principal^  and 
the  two  other  defendants,  as  his  bail.  The  pkintiflb  de- 
clared against  the  three  defendants  jointly,  and  the  decla- 
ration was  delivered  on  the  20th  May,  in  the  last  Easier 
Term.  On  the  SSrd,  the  defendants  caused  an  appear- 
ance to  be  entered,  upon  which  day  JUkkUeeoafs  at- 
torney gave  the  pluntiffs*  attorneys  notice  that  MUdle'^ 
eoai  had  become  bankrupt,  and  had  obtained  hia  certifi- 
cate, and  that  he  was,  therefore,  no  longer  liable  in  this 
action.  The  plaintiffs,  however,  disregarded  this  notice, 
and  took  no  steps  to  discharge  Middkcoai,  who  afterwards 
pleaded  his  bankruptcy  and  certificate  in  bar,  and  in 
Trinity  Term  demanded  a  rule  to  reply;  upon  which  the 
plaintiffs  filed  a  replication  as  to  the  two  other  defend- 
ants, and  entered  a  nolle  prosequi  as  to  Middlecoai,  and 
no  further  proceedings  were  afterwards  taken  against  him 
in  the  action.     Under  these  circumstances — 


Mr.  Serjeant  Russell,  on  a  former  day  in  this  term,  ob- 
tained a  rule  calling  upon  the  plaintiffs  to  shew  cause  why 
they  should  not  pay  the  defendant  Middleco4$i  his  costs  of 
this  action  under  the  statute  8  Elizabeth,  c.  S,  s.  S,  which 
enacts,  that  *'  if,  after  declaration,  the  plaintiff  shall  not 
prosecute  his  suit  with  effect,  but  shall  willingly  suffer  the 
same  to  be  delayed  or  discontinued,  or  he  be  nonsuited 
therein,  the  Judges,  by  their  discretions,  shall  award  to 
the  defendant  his  costs,  damages,  and  charges  in  that 
behalf  sustained.*' 


Mr.  Serjeant  fFilde  now  shewed  cause. — Although,  in 


MlDDLBCOAT* 
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Cooper  ▼•  T\fin  {a),  it  was  held,  that  if  the  plaintiff  enter        18dQ. 
a  woUe  pro$equi  as  to  the  whole  cause  of  action,  the  de-      T"'"' 
fieodaat  b  entitled  to  costs  upon  this  statute;  and  in  Jack"  v« 

9om  T.  Lady  Chambers  (6),  this  Court  decidedi  that,  in 
despaas  against  two  defendants,  where  one  of  them  had 
snflfered  judgment  by  default,  and  a  writ  of  inquiry  was 
executed  as  against  him,  and  Ae  plaintiff  entered  a  nolle 
proeequi  as  tQ  the  other,  the  latter  was  entitled  to  his  costs ; 
jet,  in  Harewood  ▼•  Maihews  and  Another  (c),  where,  in 
ettwmpsii  against  fwo  defendants,  one  of  them  pleaded 
his  bankruptcy,  and  the  plaintiff  entered  a  nolle  prosequi 
as  to  him*  and  proceeded  to  trial,  and  obtained  a  verdict 
•gainst  the  other  defendant,  who  pleaded  the  general 
ittoe,  the  Court  of  King's  Bench  held,  that  the  former 
defendant  was  not  entitled  to  costs.  That  case  is  precisely 
b  pointy  and  by  which  the  present  must  be  governed. 
Here,  the  defendant  Middlecoai,  by  pleading  his  bank- 
niplcy  and  certificate,  does  not  deny  that  he  was  primarily 
fisfale  on  the  bond,  as  on  a  plea  of  noii  est  factum:  but 
he  merely  pleaded  his  bankruptcy  as  a  defence  arising 
sinee  he  incurred  the  obligation  upon  which  he  was 
soed;  and  thb  being  ^  action  of  contract,  he  cannot  be 
entitled  to  hb  costs  as  upon  a  noUe  prosequi.  Although 
a  defendant,  who  is  not  discharged  by  discontinuance  or 
aonrait^  nuiys  in  some  cases,  be  within  the  equity  of  the 
stalnte  of  Elixabethi  as  in  Cooper  v.  7{^ji,  where  the 
defendant  was  an  infant,  and  as  such  was  not  Uable  to  an 
action,  andf  as  soojii  as  the  plaintiff  discovered  it,  he  enter- 
ed a  nolle  prosequi  f  yet,  in  this  case,  tbcs  pldntiffs  did  not 
know  that  Jfiddlecoai  had  become  bankrupt  until  after 
the  dedaration  had  been  delivered ;  and  he  was  clearly  li- 


U)  3Tenn  Rep.  511.  (c)  H.  T.  56  Geo.  3,  K.  B.; 

{h)  3  B.  Moore,  718;   S.C.S     Tidd's  Phictice,  Vol.  2,  9th  Edit. 
643.  981. 
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1830.        able  on  the  bond  before  he  had  obtained  his  certificate. 

Booth        ^"  Jackson  V.  Lady  Chambers,  the  defendants  were  sued 

^^     ^'  in  an  action  of  trespass:  and  Lord  Chief  Justice  Dallas 

MlDDLECOAT.  ^  ' 

drew  the  distinction  between  that  case  and  Harewood  v. 
Matthews,  as  he  said,  that  whether  a  party  be  a  bankrupt  or 
not,  cannot  be  known  until  he  has  pleaded  his  bankruptcy; 
whilst  the  defendant  in  the  principal  case,  as  to  whom  the 
nolle  prosequi  was  entered,  was  improperly  made  a  co-de- 
fendant with  the  other,  and  which  the  plaintiff  was  fidly 
aware  of.  But,  here,  the  plaintiffs  had  no  notice  of  the 
bankruptcy  of  the  defendant  3tiddlecoat,  until  they  were 
informed  of  it  by  his  attorney,  which  was  after  the  appear- 
ance was  entered,  and  subsequentiy  to  the  delivery  of  the 
declaration. 

Mr.  Serjeant  Russell,  in  support  of  his  rule. — In  Cooper 
y.  Tiffin,  where  the  plaintiff,  after  declaration  delireredy 
finding  that  the  defendant  was  an  infant,  entered  a  nolle 
prosequi,  and  prayed  to  be  allowed  his  costs  under  the 
BtatvLte  of  EUxabeth,  the  Court  said,  that  the  case  of  a 
nolle  prosequi  could  not  be  distinguished  in  reason  from 
that  of  a  discontinuance;  for  that,  in  the  one  as  well  as  in 
the  other,  the  party  might  afterwards  commence  another 
action  for  the  same  cause,  and  that  the  practice  had  been 
to  give  costs  in  such  cases.      Although,  in  Jackson  v. 
Lady  Chambers,  the  action  was  trespass,  yet,  in  principle, 
it  is  applicable  to  the  present;  and  Lord  Chief  Justice 
Dallas  distinguished  that  case  {ram HareuH>ody,  Matthews, 
as  he  said,  that  there  the  plaintiff  derived  the  information 
of  the  defendant's  having  become  bankrupt  from  the  de- 
fendant himself.     So,  here,  the  defendant's  attorney  in- 
formed the  plaintiffs'  attorneys  that  Middlecoat  had  become 
bankrupt,  and  obtained  his  certificate;  and,  as  the  plain- 
tiffs afterwards  compelled  Middlecoat  unnecessarily  to  be 
at  the  expense  of  pleading  his  bankruptcy,  he  is  entitled  to 
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his  costs,  as  he  dearly  would  have  been,  if  he  had  not        1830. 


primarily  liable. 

Lord  Chief  Justice  Tindal. — I  am  of  opinion,  that  this 
case  does  not  fall  within  the  terms  or  principle  of  the  sta- 
tute of  the  8th  otEUxabetht  c.  S,  s.  S,  which  gives  a  defend- 
ant his  costs,  if  the  phiintiif,  after  declaration^  wiUuigly 
vattet  his  suit  to  be  delayed  or  discontinued,  or  be  nonsuit* 
ed  therein.    Although  it  has  been  said,  that  in  some  cases 
t  woUe  prosequi  has  been  held  to  be  within  the  equity  of  the 
statute;  yet,  it  is  where  what  has  been  done  by  the  plain- 
tiff amounts  to  a  discontinuance,  or  a  nonsuit.     Here, 
however,  the  plaintiffs  had  originally  a  joint  and  several 
canse  of  action  against  the  three  defendants,  on  a  bail 
bond;  and  when  they  discovered  that  one  of  them  had  be- 
cone  a  bankrupt,  and  obtained  hu  certificate,  they  en- 
tered ^noUe prosequi  as  to  him;  but,  although  they  did  so, 
they  did  not  discontinue  their  suit  against  the  two  others. 
1  do  not  dispute  the  authority  of  the  case  of  Jackson  v. 
Lady  Chambers,  where  each  of  the  defendants  in  trespass 
was  Eable  to  a  separate  action,  and  the  one  as  to  whom  a 
•oOe  prosequi  was  entered,  could  not  obtain  costs  from, 
or  levy  contribution  on  the  other,  as  they  were  both  wrong- 
doen.      But,  the  case  of  Harewood  v.  Matthews  appears 
to  me  to  be  precisely  in  point,  and  by  which  this  must  be 
goremed;  and  although  it  has  been  said,  that  it  was  a 
baidship  on  the  defendant  Middlecoai  to  be  compelled 
to  pot  in  his  plea  of  bankruptcy,  after  the  plaintiffs  had 
notice  of  the  fact,  and  that  he  had  obtained  his  certificate; 
yet,  as  Lord  Chief  Justice  DaUas  said,  in  Jackson  v. 
Lady  Chambers:  "Whether  a  party  be  a  bankrupt  or 
not,  cannot  be  known  until  he  has  pleaded  his  bankruptcy  ;'* 
and  as  so<»i  as  Middlecoai  pleaded  his  certificate  in  bar, 
^  plaintiffs  caused  a  notte  prosequi  to  be  entered  as  to 
bim,  but  did  not  discontinue  their  suit  as  against  the  two 
others. 


Booth 

V, 
MXDDLECOAT. 
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Booth 

MlODLBCOAT* 


Mr.  Ju$tice  Park. — ^There  is  a  manifest  distinction, 
where  one  defendant  only  is  sued;  and  if  the  pkintiff  en- 
ter a  nolle  prosequi  as  to  him,  he  is  entitled  to  his  costs 
within  the  equity  of  the  statute  of  ElizabetiL  So,  in 
trespass,  as  each  defendant  is  a  wrpog-doer,  he  is  severally 
liable;  but  that  cannot  apply  to  a  case  of  ajpint  contract, 
where  the  defendants  are  jointly  and  severally  liable;  and 
it  seems  to  me  to  be  impossible  to  distinguish  thb  case 
from  that  of  Harewood  v.  Maiihews,  which  hjs  down  a 
true  and  sound  principle;  and  all  the  manuscript  cases  col- 
lected by  Mr.  lidd  were  derived  from  the  most  authen- 
tic sourceiB,  and  may  be  considered  as  authorities  b  support 
of  the  principles  for  which  they  are  introduced. 


Mr.  Justice  Bosanqubt  concurring — 


Rule  discharged. 


Fridayt 
Feb.  12ih. 


Doe  on  the  several  Demises  of  Qabthikw,  Yeoman,  and 

Two  Others,  v.  Brenton. 

Theienonof  ThE  lessors  of  the  plaintiff,  in  Hilary  Term,    1825, 

having  brought  brought  an  actiou  of  ejectment  in  the  Court  of  King's 

^sctmentin  ^e  ^^^^^f  ^^^  *^^  recovery  of  certain  land,  and  part  of  a  mine, 

Covxi  otKing'i  and  Certain  buildings  and  erections  thereto  belonging, 

BeNcA,  for  the  ®  ©     o» 

recovery  of  the    called  the  East  Crinms  Mine,  situate  in  the  parish  of  St. 

same  property! 
that  Court  or- 
dered the  pro- 
ceedings in  two 
of  them  to  be 
stayed,  upon 
certain  terms, 
which  were  as- 
sented to  by  the 
counsel  for  all 

parties,  and  a  nil*  was  dimwn  up  accordingly.  The  lessors  of  the  plaintiff  afterwards  commenced 
an  action  of  ejectment  in  this  Court  upon  a  later  demisei  but  as  they  sought  to  recover  tiie  same 
property,  the  Court  ordered  the  proceedings  to  be  stayed. 


Blazey,  in  the  county  of  Cornwall. 

The  defendant  Brenion  appeared,  and  entered  into  a 
special  consent  rule,  by  which  he  agreed  to  defend  for  the 
mine  and  buildings  only,  and  the  lessors  of  the  plaintiff 
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obtained  judgment  for  the  land;  bat,  by  a  rule  of  the  1830. 
Court  of  King's  Bench,  in  Michaelmas  TenD»  1825,  it 
WW  ordered,  that,  in  executing  the  writ  of  possession  for 
the  land,  the  lessors  of  the  plaintiff  abould  be  restrained 
firam  disturbing  the  defendant  in  the  possession  of  the 
nine  and  buildings,  and  also  in  the  use  of  the  land,  so  far 
as  the  same  was  necessary  for  the  workbg  of  the  mine^ 
This  action  not  having  been  tried,  although  various  pro- 
ceedings reladng  to  the  same  property  had  been  taken 
m  the  mean  time,  the  lessors  of  the  plaintiff^  in  Hilary 
Term,  1829,  obtained  a  rule  umi,  in  the  Court  of  Kitig*e 
Bench,  to  rescind  the  rule  of  Michaelmas  Term,  1825» 
and  that  the  writ  of  possession  might  be  executed  in  the  op- 
dinary  form,  and  without  limiting  the  plaintiffs  to  the  terms 
imposed  by  that  rule.  The  rule  of  Hilary  Term,  1829, 
was,  on  cause  being  shewn  in  the  following  Trinity  Term, 
discharged,  on  the  terms,  that>  if  the  lessors  of  the  plain- 
tiff obtained  a  verdict,  or  the  defendant  obtained  a  ver- 
dict, on  the  ground  only  of  the  leave  and  licence  of  the 
tenant  of  the  land,  and  bis  failing  to  prove  a  right  of  eii- 
tiy  to  erect  the  buildings  independently  of  such  leaye,  in 
either  case  it  was  to  be  referred  to  an  arbitrator,  to  say 
what  compensation  ought  to  be  made  to  the  lessors  of  the 
plaintiff  in  the  first  ease,  for  the  entry  and  working  of  the 
mine,  without  the  consent  of  the  owner  and  occupier  of 
the  land;  and  in  the  second,  for  such  entry  and  working, 
as  an  alleged  injury  to  the  reversion,  if  the  reversioner 
could  by  law  recover  such  compensation.  In  the  vacation 
between  Easter  and  Trimty  Terms,  1829,  the  lessors  of 
the  plaintiff  having  brought  two  new  actions  of  ejectment 
in  the  Court  of  King*s  Bench,  for  the  recovery  of  the 
ssme  property,  the  one  on  the  demise  of  Carthew  alone, 
and  the  other  on  a  joint  demise  by  him  and  several  others, 
a  rule  nisi  was  obtained  in  that  Court,  calling  on  the  les- 
sors  of  the  plaintiff  to  shew  cause  why  they  should  not 
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4830.  make  their  election  to  proceed  in  one  of  the  said  three 
causes,  and  in  case  they  should  elect  to  proceed  in  either 
of  the  two  last  causes,  then,  why  the  first  cause  should 
not  be  discontinued,  and  the  costs  of  the  defendant  there- 
in be  paid  by  the  lessors  of  the  plaintiff;  and,  if  they  should 
elect  to  proceed  in  the  first-mentioned  cause,  why  the 
proceedings  in  the  two  last-mentioned  causes  should  not 
be  stayed.  Upon  shewing  cause  against  this  rule  in 
the  last  Trinity  Term,  an  affidavit  by  the  attorney  for  the 
lessor  of  the  plaintiff  Carthew  was  produced,  and  which 
stated  that  the  first-mentioned  action  of  ejectment  was 
brought  for  the  purpose  of  trying  whether  his  present 
Majesty,  as  Duke  of  Cornwall^  and  those  cluming  under 
him,  had  a  right  to  enter  upon  certain  lands,  situate  and 
being  in  a  certain  conyentionary  tenement,  within  the 
manor  of  Tewingtofif  parcel  of  the  possessions  of  the  said 
Duke  of  Cornwall,  and  to  work  minerals  there ;  that  the  de- 
fendant WilliamBrenton,  who  claimed  such  right  under  the 
said  Duke  of  Cornwall^  did  not  merely  intend,  on  the  trial 
of  such  ejectment,  to  confine  himself  to  the  trial  of  such 
right,  but  also  meant  to  rely,  by  way  of  defence,  on  a 
leave  and  licence  to  enter  on  the  said  land,  granted  by  the 
tenants  of  the  lessors  of  the  plaintiff  in  such  first-men- 
tioned action;  that  if  such  defence  were  setup  and  was 
successful,  the  consequence  would  be,  that  the  said  first- 
mentioned  action  would  be  defeated,  and  Carihew  be  pre- 
vented from  recovering  therein,  although  he  should  sa- 
tisfactorily  establish,  on  the  trial  of  that  cause,  that  the 
said  right  of  entry  was  not  in  the  Duke  of  Cornwall,  or 
those  claiming  under  him;  that,  in  order,  therefore,  to 
put  an  end  to  such  objection  and  defence,  he  Carihew, 
and  his  tenants,  had,  subsequently  to  Easter  Term  last, 
brought  two  fresh  actions  of  ejectment,  on  new  and  dif- 
ferent demises,  and  that  he  was  willing  to  consent  to  a 
stay  of  the  proceedings  in  the  said  last-mentioned  actions, 
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provided  he  were  allowed  to  amend  his  declaration  in  the         1830. 
first  action^  without  payment  of  costs. 

On  the  8th  Jvly  last,  the  Court  of  King*s  Benchf  in 
order  that  justice  might  be  done  between  the  parties,  or- 
dered that  the  lessors  of  the  plaintiff  in  the  first  action 
should  be  at  liberty  to  add  another  count  to  the  declara- 
tion, hiying  the  demise  on  a  later  day,  and  that  the  record 
m  such  action  should  be  amended,  so  as  to  make  it 
consistent  with  the  day  of  the  demise;  and  that  the  de- 
fendant should  plead,  so  as  to  take  the  cause  down  for 
trial  at  the  next  Assizes;  that  a  rule  for  chan^ng  the 
venue  from  Cormoall  to  Somersetshire,  and  the  former  rule 
of  reference,  should  stand;  and  that,  if  the  lessors  of  the 
plaintiff  should  recover  a  verdict  upon  the  new  demise, 
they  should  be  entitled  to  have  a  writ  of  possession,  and 
recover  possession  of  the  premises;  and  if  the  defendant 
should  obtain  a  verdict  on  the  original  declaration,  he 
should  have  the  costs  of  the  action;  and  that,  upon  the 
above  terms,  the  proceedings  in  the  two  last  actions  should 
be  stayed*  The  terms  of  the  last  rule  were  drawn  up  and 
consented  to  by  the  counsel  for  both  parties,  and  they  in- 
dorsed their  briefs  accordingly.  The  venue  was  changed 
to  Somersetshire f  on  affidavits,  which  stated,  that  it  would 
be  difficult,  if  not  impossible,  to  procure  an  impartial  Ju- 
ry in  Cornwall.  The  witnesses  for  the  lessors  of  the 
plaintiff,  and  also  those  of  the  defendant,  were  in  attend- 
ance at  the  last  Lent  Assizes  for  the  county  of  Somerset, 
but  the  trial  was  postponed,  in  consequence  of  the  illness 
of  the  learned  Judge  who  was  to  have  presided;  and  each 
party  had  to  pay  his  own  costs,  which  were  exceedingly 
heavy.  The  lessors  of  the  plaintiff  then  commenced  ano- 
ther action  of  ejectment  in  this  Court,  and  laid  the  demise 
in  the  declaration  on  a  later  day  than  in  either  of  the  for- 
mer suits. 

Mr.  Serjeant  Wilde,  upon  an  affidavit  of  the  above 
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1890.  factSi  on  a  former  day  in  this  temi»  obtained  a  rule  niri^ 
that  all  further  proceedings  in  this  cause  migbt  be  stayed, 
and  that  tfaie  lessors  of  the  plaintiff  might  pay  all  the  costs 
occasioned  therebyi  as  well  as  the  costs  of  this  application, 
on  the  ground,  that  the  action  was  brought  in  this  Court, 
for  the  purpose  of  evading  the  rule  of  the  Court  of  King's 
Bench/  and  he  submitted,  that  the  conflicting  rights  of 
the  parties  could  and  ought  to  be  tried  in  the  existing  suits 
in  that  Court. 

Mr.  Serjeant  IaMow  and  Mr.  Serjeant  Meretoeiker 
now  shewed  cause. — The  question  to  be  determined  by 
these  suits  is,  whether  a  partyi  who  has  a  right  to  the  sur- 
face of  lands  in  CarmcaUf  can  maintain  an  acdon  of  eject- 
ment, notwithstanding  the  claim  of  the  Crown  to  minerals 
raised  from  beneath  the  surface.  In  Hilary  Term,  1827, 
the  Attorney-General  demanded  a  trial  at  bar,  on  behalf 
of  the  Crown,  the  present  defendant  being  also  defendant 
in  that  action  (a)«  and  which  was  tried  in  the  Court  of 
King*s  Benehf  in  Michaelmas  Term,  1828*  The  present 
is  a  motion  of  the  first  impression;  and  although  it  has 
been  said  that  the  action  in  this  Court  has  been  brought 
against  good  faith,  yet  the  lessors  of  the  plaintiff  daimed 
under  a  new  title,  and  under  a  new  demise;  that  in  the 
King's  Bench  being  laid  on  the  6th  June,  1829,  and  in 
this  Court  on  the  12th  January,  1830.  Although  the  les- 
sors of  the  plaintiff  were  placed  in  a  disadvantageous  posi- 
tion by  the  last  rule  of  the  Court  of  King's  Bench,  yet 
they  were  not  restrained  from  proceeding  in  this  Court; 
and  they  have  put  the  process  of  the  law  in  force  here,  to 
try  whether  the  King,  as  Duke  of  Cornwall,  has  a  right 
to  enter  upon  the  plaintiff's  lands,  and  work  the  minerals 
beneath  the  soiL  The  Court  in  such  a  case  will  not  order 
the  proceedings  to  be  stayed;  for  it  would  be  a  very  great 

(a)  Rowe  v.  Brenton,  8  Bam.  &  Cress.  737;  S.  C.  3  Man.  &  Ryl.  153. 
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hardship  upon  the  lessors  of  the  pkuntifi,  if  they  were  1830. 
not  allowed  an  opportunity  of  tiTing  their  right  in  an 
action  where  their  daim  is  founded  on  a  different  tide; 
and  it  is  expressly  sworn  that  Carthew  and  his  tenants 
have,  subsequently  to  the  last  Easier  Temii  revoked  the 
leave  and  licence  to  enter  on  the  lands.  As,  therefore,  the 
cause  of  action  differs  from  the  suits  in  the  Court  otKing^s 
Benchy  this  Court  will  not  stay  the  proceedings;  foTj  in 
Cox  V.  CJnM  (0)9  the  Court  refused  to  stay  proceedings 
till  the  costs  of  former  actions  were  paid,  as  the  merits 
had  not  been  tried ;  and  here,  the  lessors  of  the  plaintiff 
have  a  right  to  make  their  election  as  to  which  of  the  ac- 
tions they  will  proceed  with;  and  they  will  undertake,  if 
Ifae  cause  goes  down  for  trial  on  the  record  in  this  Court, 
to  abandon  all  proceedings  in  the  three  several  actions  in 
the  Court  of  Kmg^s  Bench.  In  a  note  by  the  learned 
reporters  to  the  case  of  Doe  d.  Walker  v.  Steven$on  (i), 
it  is  said,  ''  The  practice  of  the  Courts  of  King^s  Bench 
and  Commam  Picas  as  to  staying  proceedings  in  other 
actions  tiban  ejectment  by  the  same  plaintiff  for  the  same 
cause,  seems  to  differ  thus  fiur — ^that  the  Court  of  King*s 
Bench  stays  proceedings  till  the  costs  of  the  former  ac-' 
tion  are  paid,  wherever  the  plaintiff's  proceedings  ap- 
pear to  be  vexatious;  but  the  Court  of  Common  Pleas 
nervet  interferes,  unless  the  merits  of  the  case  have  been 
tried  in  the  former  action :"  and  a  number  of  authorities  are 
referred  to  in  support  of  that  position.  In  the  case  of 
Chaifieldf  demandant;  Souier,  tenant  (<r),  this  Court  re- 
fiised  to  stay  the  proceedings  on  a  writ  of  right,  until  pay- 
ment to  the  tenant  of  the  costs  of  a  former  action  of  eject- 
ment between  the  same  parties,  for  the  recovery  of  the 
same  premises;  and  Mr.  Justice  Oaselee  referred  to  the 
dbtinction  taken  in  the  note  in  Doe  d.  Walkery.  Stevenson, 


[a)  2  Sir  Wm,  Blac.  810.  (c)  10  B.  Moore,  672;   S.  C. 

(ft)  3  B08.  &  PuL  23.  3  Bing.  167. 
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tion  rule.  «.d  con,me„<^  1     T    "^^  ^^  '  «"^"^- 

fend^tfor  the  ^T^.^ ^  2°r  "*""*  *^  *^'^ 
ordered  the  proceed.n«T  ^         ^""'  t^^  •»««  Co"" 
of  the  cause  mention./!  Tu      '*"'^  "°*^' »»«' »!«  ^ 
Court  «I«itted  tC  .      ''  '^r'^tion  rule;  yet  the 
PW-tiff  to  sue  in  ^I'^JTV^'  '*  ^^  ^V^^  ^  • 
»g  on  the  same  aub  ec^r  ^^^  '^^  ^^  V^' 
before  the  Crt   thit       ^'^      '  '"  *"*'  ^  *^^^ 
*«  vexation,  stt^  T  i""  no  other  object  in  ^ 
«We  hope  to  oTtl t.^^°*^'°"'^*'*'«^»^n<>«- 
a  later  day  in  the  action  brought  %  fb'      "^  "^'* 
suit  ia  disincumbered  of  leave  and  lice   '*  *^**^^>  and  the 
the  plaintiffs  have  a  right  to  make  the"*'V  *****  therefore 
down  to  trial  on  this  record,  although  4e  oA^!!"''  "^^  ^ 
the  Kings  Bench  are  stiU  pending.  **^«°««  » 

Mr.  SeqWt  WUife  (and  Mr    S»^»    .  c. 
with  hhn)  b  support  ofThe  ^e  t?,         **^  -«« 
Court.  "^  ™'*'  ^«K^  stopped  by  the' 

Lord  Chief  Justice  Tindal  — Th;-  • 
»ent  brought  in  this  Co^bTwhlrtb^'"' "''*•'•«*- 
plaintiff  seek  to  recover  pronertvl  ^^"^  '''^« 

Crown  having  abandoneSTlXTils?;^^*^  '"' 
actions  of  ejectment  for  the  reclvLf^u  '^  ****' 
have  been  commenced  by  thL^aZl  *"  «^  la°ds 
pending  i„  the  Court  of y^;  ^:^'^^j';-^-- -  «tiU 

went  no  fu^her.  there  .ou/be  sufficienf  ^^^l^t t      ! 


(«)  1  Taunt.  666. 
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iDowiDg  the  pluntiffs  to  proceed  in  the  action  in  this  Court,         18d0. 

-  whflstotberactionsof  a  similar  nature,  and  for  the  same 

ooie,  are  pending  in  another.  Besides,  one  of  the  causes 

-ji  the  Court  of  KiMf'«  Bench  was  specially  appointed  to 

k  tried  m  the  county  of  Somerset^  on  the  ground  that  an 

jBpartiil  trial  could  not  be  had  in  Cornwall^  where  the 

1-  luds  are  situate.     But  this  case  does  not  rest  on  that  dry 

:  ^Ktract  point,  for  the  last  rule  in  the  Court  of  Kings 

\  Aiei,  which  was  made  on  the  8th  of  July  last,  not  only 

:  idated  to  the  three  several  actions  then  pending,  but  the 

^'■lonuof  the  rule  were  assented  to  by  the  respective  coun- 

.:Jld  for  the  lessors  of  the  plaintiff  and  the  defendant,  and 

.,  mat  briefr  were  indorsed  accordingly.     The  rule  gave 

::  MDct  and  separate  rights  to  each  of  the  parties,  and  we 

::  «R  now  called  upon  to  deprive  the  defendant  of  the  benefit 

acquired  under  that  rule,  by  permitting  the  lessors  of 

iJaintiffs  to  evade  it  by  the  mere  formality  of  com« 

ang  a  fresh  action  of  ejectment  in  this  Court.    In  an- 

^:^er  to  the  observation  made  by  the  counsel  for  the  lessors 

'o^  the  plaintiff,  that  they  have  a  right  to  elect  in  which 

they  will  proceed; — it  appears  to  me  to  be  quite 

that  they  hare  already  made  their  election,  by  assent- 

ig  to  the  terms  of  the  last  rule,  which  was  ordered  to  be 

^^ 'drawn  up  by  the  Court  o(  King*9  Bench^  and  assented  to 

bjaO  parties.    Although  it  has  been  said,  that  this  action 

tt  not  brought  for  the  same  cause  as  the  three  previous 

sctioos,  as  the  demise  in  the  former  is  laid  earlier  than 

in  the  latter;  yet  it  is  not  pretended  that  this  action  is 

act  farooght  for  the  same  cause,  or  that  the  same  ques* 

^  win  not  be  put  in  issue  as  in  the  action  in  which  the 

(^oort  of  King^s  Bench  has  ordered  the  proceedings  to  be 

stayed.  It  therefore  seems  to  me,  that  the  parties,  by  con- 

wntiiig  through  their  counsel  to  the  terms  of  the  last  rule 

^  the  Court  o(  King's  Bench,  have  decided  for  them- 

^hes;  and  we  should  not  do  justice  to  both  parties  if  we 

<iid  not  make  the  rule  absolute  to  stay  proceedings  in  the 

Tou  IV.  o 


Bbenton. 
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)8dO.  friz,  that  this  Court  never  interferes  to  stay  proceedings  in  a 
second  action  by  the  plaintiff  for  the  same  cause,  unless 
the  merits  have  been  tried  in  the  former  action.  Although, 
in  Parkin  v.  Scott  (a),  where  the  plaintiff  discontinued  an 
action  stayed  in  the  Court  o{  King's  Bench  by  a  consolida- 
tion rule,  and  commenced  an  action  against  the  same  de- 
fendant for  the  same  cause  in  this  Court,  the  latter  Court 
ordered  the  proceedings  to  be  stayed  until  after  the  trial 
of  the  cause  mentioned  in  the  consolidation  rule;  yet  the 
Court  admitted,  that,  in  general,  it  was  competent  to  a 
plaintiff  to  sue  in  one  Court,  although  actions  were  pend- 
ing on  the  same  subject  in  another;  but  that,  in  the  case 
before  the  Court,  there  could  be  no  other  object  in  view 
than  vexation,  since  the  plaintiff  could  have  had  no  reason- 
able hope  to  obtain  an  earlier  trial  in  this  Court  than  in 
the  King*a  Bench.  Here,  however,  the  demise  is  laid  on 
a  later  day  in  the  action  brought  in  this  Court,  and  the 
suit  is  disincumbered  of  leave  and  licence;  and  therefore 
the  plaintiffs  have  a  right  to  make  their  election,  and  go 
down  to  trial  on  this  record,  although  the  other  actions  in 
the  King's  Bench  are  still  pending. 

Mr.  Serjeant  Wilde  (and  Mr.  Serjeant  Spankie  was 
with  him)  in  support  of  the  rule,  were  stopped  by  the 
Court. 

Lord  Chief  Justice  Tindal. — This  is  an  action  of  ejects 
ment  brought  in  this  Court,  by  which  the  lessors  of  the 
plaintiff  seek  to  recover  property  from  an  individual  (the 
Crown  having  abandoned  its  claim),  whilst  three  other 
actions  of  ejectment  for  the  recovery  of  the  same  lands 
have  been  commenced  by  them,  and  which  actions  are  still 
pending  in  the  Court  of  King's  Bench.  If  the  proposition 
went  no  further,  there  would  be  sufficient  groimd  for  not 

(a)  1  Taunt.  665. 
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aDoving  the  plaintiffs  to  proceed  in  the  action  in  this  Court,         18d0. 
whiktother  actions  of  a  similar  nature,  and  for  the  same 
cnmg  are  pending  in  another.  Besides,  one  of  the  causes 
IB  die  Court  of  King^s  Bench  was  specially  appointed  to 
k  tried  in  the  county  o(  Somerset ^  on  the  ground  that  an 
inpartial  trial  could  not  be  had  in  ComwaUy  where  the 
kflds  are  situate.     But  this  case  does  not  rest  on  that  dry 
abstnct  point,  for  the  last  rule  in  the  Court  of  Kings 
Bfwek,  which  was  made  on  the  8th  of  July  last,  not  only 
lelaled  to  the  three  several  actions  then  pending,  but  the 
tenns  of  the  rule  were  assented  to  by  the  respective  coun- 
sel for  the  lessors  of  the  plaintiff  and  the  defendant,  and 
their  briefii  were  indorsed  accordingly.    The  rule  gave 
distinct  and  separate  rights  to  each  of  the  parties,  and  we 
are  now  called  upon  to  deprive  the  defendant  of  the  benefit 
he  acquired  under  that  rule,  by  permitting  the  lessors  of 
die  plaintiffs  to  evade  it  by  the  mere  formality  of  com- 
aeiicmg  a  fresh  action  of  ejectment  in  this  Court.    In  an- 
swer to  the  observation  made  by  the  counsel  for  the  lessors 
of  die  plaintiff,  that  they  have  a  right  to  elect  in  which 
action  they  will  proceed; — it  appears  to  me  to  be  quite 
dear  that  they  have  already  made  their  election,  by  assent- 
ing to  the  terms  of  the  last  rule,  which  was  ordered  to  be 
dmwn  up  by  the  Court  of  King's  Bench,  and  assented  to 
byaD  parties.     Although  it  has  been  said,  that  this  action 
is  not  brought  for  the  same  cause  as  the  three  previous 
actions,  as  the  demise  in  the  former  is  laid  earlier  than 
io  die  latter;  yet  it  is  not  pretended  that  this  action  is 
not  brought  for  the  same  cause,  or  that  the  same  ques- 
tioBi  wiB  not  be  put  in  issue  as  in  the  action  in  which  the 
Comi  of  King's  Bench  has  ordered  the  proceedings  to  be 
stayed*  It  therefore  seems  to  me,  that  the  parties,  by  con- 
senting through  their  counsel  to  the  terms  of  the  last  rule 
m  the  Court  of  Kin^s  Bench,  have  decided  for  them- 
idves;  and  we  should  not  do  justice  to  both  parties  if  we 
liid  not  make  the  rule  absolute  to  stay  proceedings  in  the 
vou  rv.  o 
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1830.        ihciion  brought  in  this  Courts  till  the  former  acdon  in  the 
Court  of  King's  Bench  has  been  tried. 

Mr.  Justice  Park. — I  most  heartily  concur  with  my 
Lord  Chief  Justice.  I  never  saw  so  clear  a  case  for  the 
interposition  of  the  Court;  for,  after  the  counsel  for  the 
lessors  of  the  plaintiff  and  the  defendant  consented  to  the 
terms  of  a  rule  drawn  up  and  sanctioned  by  the  Court  of 
King's  Bench,  an  attempt  is  made  to  evade  it  by  brining 
a  fresh  action  in  this  Court. 

Mr.  Justice  Gaselbe.— As  I  was  engaged  in  the  cause 
whilst  at  the  bar,  I  decline  giving  any  opinion  on  the 
subject. 

Mr.  Justice  Bosanqvet. — I  am  also  of  opinion  that  thb 
rule  ought  to  be  made  absolute.  The  palpable  object  of 
bringing  the  action  of  ejectment  in  this  Court  is  to  avoid 
or  defeat  the  rule  which  has  been  consented  to  in  the 
Court  of  King's  Bench.  The  proceedings  in  ejectment, 
being  fictitious,  are  peculiarly  under  the  control  of  the 
Court,  and  they  may  model  them  accordingly;  and,  by 
making  this  rule  absolute  to  stay  the  proceedings,  we 
shall  not  only  advance  the  justice  of  the  case,  but  confine 
the  parties  to  the  terms  of  the  rule  to  which  they  have  ex- 
pressly consented  in  anodier  Court. 

Per  Curiam* 

Rule  absolute,  without  costs. 
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1830. 

Adcock  9.  Fblton.  J?^1l 

Feb.  \2th. 

A  RULE  was  obtained  by  Mr.  Serjeant  Storks,  on  a  a  writ  of  at- 
formcr  day  u  this  Tenn,  calling  upon  the  pLuntiff  to  shew  Jgj'S'aidnl"" 
CMise,  why  the  writ  of  attachment  of  priyileire.  which  had  ^^^^  ™*d«  "- 

,  .  *-  o  '  turnable  on 

been  issued  against  the  defendant  in  this  cause,  on  Fri-  Wednesday 
dhy  the  29th  January ,  should  not  be  set  aside  for  irregu-  ^  days  of  St. 
hrity,  the  writ  haYing  been  made  returnable  on  fPednes-  P*^*  ^^ich 

'  ®  happened  to  be 

any  next  after  fifteen  days  of  St.  Hilary.    The  learned  the  morrow  of 
Serjeant  submitted,  that  there  was  no  such  return  day.  -^Heid  to  be 
"  Li  fifteen  days  of  St.  Hilary''  would  haYe  been  on  »>rf-  JJ^^  ^"* 
■mfay  the  27th  of  January,  and  the  fPednesday  next  addethewnton 
after  wis  the  Srd  of  February,  which  was  in  law  styled 
"oo  the  morrow  of  the  Actj^coImmi/'  and  was  a  dfe^  non. 

Mr.  Seijeaiit  Jone^  now  shewed  cause. — A  writ  of  at- 
tidunent  of  priYilege  must  be  made  returnable  on  a  day 
oertaiD,  in  full  term,  and  not  on  a  general  return  day  by 
sane.  If  the  plaintiflr  had  made  the  writ  returnable  on 
the  morrow  of  the  Purificatianf  it  would  haYe  been  irregu- 
lar, beeanse  it  was  the  style  of  the  day  as  a  general  return 
^;  bat  by  makuig  the  writ  returnable  on  Wednesday 
next  after  fifteen  dajrs  of  St.  Hilary,  be  shewed  that  he 
wait  to  use  it  as  a  day  certain;  and  a  general  return 
day  nay  be  taken  for  a  day  oertain,  as  well  as  any  other 
dqr,  provided  its  style  as  a  general  return  day  be  not 
t^Vted  m  the  writ. 

Lord  Chief  Justice  Tindal. — I  am  of  opinion  that  the 
I'ctnni  of  this  writ  is  irregular.  Certain  general  return 
days  have  been  appointed  by  statute,  and  it  has  invari- 
^  been  the  practice  to  reckon  from  one  return  day  to 
^  Bext  fidlowingf  and  then  to  commence  a  ftesh  compu- 
^>^    It  is  highly  important  that  the  settled  and  uniform 

o  2 
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1 830.        course  should  be  observed,  as  the  introduction  of  new  return 
AococK        ^^ys  tends  to  confuse  and  perplex;  besides  which,  it  is 
clearly  an  irregularity,  which  the  Court  ought  not  to  coun- 
tenance. 


V, 

Felton. 


The  rest  of  tlie  Court  concurring-— 


Rule  absolute. 


Friday,  RuSSELL  9.  DiCKSON. 

Feb,  12th. 

rbe  Court  will  A.  RULE  was  obtained  by  Mr.  Serjeant  Jones,  on  a 
nottakc  judicial  fonner  day  in  this  term,  calling  upon  the  plaintiff  to  shew 

notice  of  an  en-  ^  *  ©     r  r 

try  of  a  writ  of  causc  why  the  cognovit  which  had  been  given  by  the  de- 
faeiendumva  the  feudant  in  this  cause,  and  a  judgment  which  had  been  en- 
Shenri  book,     ^g^gj  yp^  j^ J  ^^jj  ^f  capias  ad  satisfaciendum  sued  out 

thereon,  should  not  be  set  aside  for  irregularity,  with 
costs,  and  why  the  time  for  the  defendant's  bail  to  sur- 
render him  in  their  discharge  should  not  be  enlarged. 
The  application  was  made  on  behalf  of  one  of  the  bail, 
and  an  affidavit  was  produced,  which  stated  that  the 
plaintiff  laid  his  damages  in  the  declaration  at  300/.;  that, 
on  the  30th  May,  the  cognovit  was  given  for  5002.,  be- 
sides costs,  subject  to  a  defeazance,  that  no  judgment 
should  be  entered  up  thereon,  unless  the  defendant  made 
default  in  payment  of  the  sum  of  250/.  lis.,  the  amount 
of  the  debt,  and  281.  I8s.  for  costs,  on  the  Ist  day  of 
November  then  next.  That  judgment  was  entered  up  on 
the  first  day  of  the  last  Michaelmas  Term,  for  5001.,  the 
amount  of  the  sum  secured  by  the  cognovit;  and  that,  by 
the  writ  of  capias  ad  satisfaciendum,  which  was  sued  out 
on  the  18th  November  (as  appeared  by  an  entry  in  the 
book  kept  at  the  office  of  the  Sheriff  of  Middlesex),  the 
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Sheriff  was  commanded  to  take  the  defendant,  to  satisfy         IBdO. 
the  sum  of  404/.  lU.  for  damages  recovered  by  the  plain-       RuggEtL 
tiff.    The  learned  Serjeant  submitted,  that,  as  the  cog-.  v. 

Moai  was  given  for  500/.,  it  was  clearly  irregular,  as  it 
exceeded  the  damages  laid  in  the  declaration;  and  that  as 
the  writ  of  ca.  sa.  was  sued  out  with  a  view  to  fix  the  bail, 
the  sum  to  be  levied  as  against  the  idefendant  should  corres- 
food  with  that  in  the  body  of  the  cognovit/  whereas,  the 
Sheriff  was  commanded  to  take  the  defendant  to  satisfy 
the  plaintiff  404/1  11^.,  and  the  sums  secured  by  the 
eognarii  were  250/.  lis.  the  debt,  and  281.  I8s.  for  costs^ 
amoantiDg  together  to  279/.  15s. 

Mr.  Serjeant  Wilde  now  shewed  cause,  on  affidavits 
which  stated,  that  the  cognovit  was  given  and  executed 
bj  the  defendant,  with  the  consent  of  the  bail;  that  they 
had  also  expressly  assented  to  its  terms,  and  agreed  that 
it  should  not  discharge  them  from  their  liability ;  and  they 
also  undertook  not  to  impeach  the  judgment  which  might 
be  entered  up  in  conformity  thereto.  Besides,  the  bail 
merely  deposed  that  the  Sheriff  was  commanded  by  the 
00.  M.  to  take  the  defendant  for  404/.  11«.,  as  appeared  by 
an  entry  in  the  book  kept  at  the  Sheriff's  office ;  but  that 
entry  is  not  evidence,  as  it  was  a  mere  memorandum  in  a. 
priTate  book,  and  the  writ  itself  might  and  ought  to  have 
been  inspected.  The  affidavit,  therefore^  in  support  of 
the  application  is  defective ;  and  it  is  quite  clear  that  the 
justice  of  the  case  is  with  the  plaintiff. 

Mr.  Seijeant  Jones,  in  support  of  his  rule. — The  pro- 
per place  for  the  bail  to  apply,  for  the  purpose  of  ascertain- 
ing the  amount  of  the  sum  for  which  the  ca.  sa.  was  sued 
oat,  was  at  the  Sheriff's  office;  and  although  the  bail 
night  have  inspected  the  writ  itself,  yet  the  entry  in  the 
Sheriff's  book  was  sufficient  to  satisfy  him:  and  the  Court 
always  favours  applications  on  behalf  of  bail. 
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IddO.  Lord  Chief  Justice  Tivdal. — ^The  only  question  is, 

RuMKLL      vk^tber  we  are  to  take  judicial  notice  of  the  entry  in  the 
V-  SherifTs  book.    If  the  bail  couU  have  derived  better  and 

more  direct  information  from  another  source-*and  which 
he  clearly  might  have  done,  we  ought  not  to  be  bound  by 
such  entry.  The  Sheriff  might  enter  the  sum  named  in 
the  writ,  or  not.  The  proper  application  would  have  been 
to  the  office  of  the  eutios  breviwn  of  this  Court,  when  the 
bail  or  his  attorney  would  have  ascertained  whether  the 
writ  had  been  duly  returned  or  not,  as  welt  as  the  sum  the 
Sheriff  was  directed  to  levy. 


The  rest  of  the  Court  concurring- 


Rule  discharged. 


Feb^m.  Grbbh  v.  Pole. 

Where  a  verdict  M.  HIS  was  an  actiou  of  ossumpsit  ou  a  peKcy«of  insur- 
th^pUintiff  at  <u)ce»  A^d  in  which  the  plaintiff  sought  to  recover  for  a  loss 
NiHPriui,snh-  ^faich  he  had  sustained  by  fire.    At  the  trial,  before 

jcct  to  an  a-  ^  ' 

ward;  and  af-  Lord  Chief  Justicc  Tindal,  at  the  Sittings  at  GuBdhatt 
tor  had  heard  ^^^  t^^  l^st  Trinity  Term,  by  an  order  of  Nisi  PHus, 
biy^rtcs^but  *"^  ^^  **^  consent  of  all  parties,  a  verdict  was  taken  for 
before  the  order  the  plaintiff,  damages  1000/.,  subject  to  the  award  of  an 

of  reference  wa«  *  r      .         .         v       r»«  •  ,    i 

made  a  rule  of  arbitrator  (a  hamster).    The  reference  was  proceeded 

piakaff  revoked  ^ith,  but,  before  the  arbitrator  made  his  award,  the  plaintiff 

the  authority  of  revoked  his  authority  by  deed,  and  gave  the  defendant 

by  deed,  and  notice  of  trial  at  the  first  Sittings  in  this  Term. 

proceeded  in 
the  action;  the 

Sr'ui7^"i^  to  Mr.  Serjeant  Taddy,  on  a  former  day  m  this  Term,  on 
ceedings.  the  part  of  the  defendant,  obtained  a  rule  calEng  on  the 

plaintiff  to  shew  cause  why  all  further  proceedings  in  this 
action  should  not  be  stayed  till  the  further  order  of  the 
Court;  and  he  produced  an  affidavit,  which  stated,  that. 


r.  Serjeant  fFUde  and  Mr.  Seijeant  Andrews  now 
ibewed  cause,  on  an  affidarit  of  tbe  plaintiff's  attorney, 
which  stated,  that,  at  the  last  meeting  previous  to  the  8th 
of  December,  the  phuntiff's  counsel  said,  that  he  should 
call  witnesses  to  contradict  several  of  those  who  had  been 
called  for  the  defendant;  that  the  plaintiff  afterwards  ap- 
plied to  six  different  persons,  who  were  able  to  give  mate-* 
rial  evidence  for  him;  hot  ttiat,  in  consequence  of  their 
fefosal  to  attend  before  the  arbitrator,  the  plaintiff,  by 
tke  advice  of  hk  counsel,  caused  the  deed  of  revocation  to 
be  served  upon  the  arbitrator.    Under  these  eircum- 
stanees,  the  learned  Seijeant  submitted,  that  it  was  a  well- 
known  and  established  principle,  that  a  party  submitting 
to  arbitration  has  a  right  to  revoke  the  authority  of  the 
arbitrator  at  any  time  befwe  he  makes  his  award;  atnd 
here,  as  the  order  of  Nisi  Prius  by  which  the  cause  had 
been  referred,  had  not  been  made  a  rule  of  Court  at  the 
time  the  deed  of  revocation  was  served  on  the  arbitrator, 
the  plaintiff  had  a  right  to  proceed  with  the  action;  lor, 
in  dapbttm  v*  Higham{a),  where  a  oauae  was  referred  by 
an  order  of  Nisi  Prius,  with  the  oonaent  of  the  parties, 
and  one  of  them  revoked  his  submission  before  the  award 
was  published ;  notwithstanding  whfch,  the  arbitrator  after- 
wards made  his  award,  the  Court  set  it  aside,  although  the 
order  of  Nisi  Prius  had  been  made  a  rule  of  Court  be- 
fore the  award  was  executed. 

(«)  7  B.  Moore,  403;  S.  C.  I  Bing.  8?. 
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after  all  the  evidence  for  both  the  plaintiff  and  defendant  ^^30* 
had  been  produced  and  heard  by  the  arbitrator,  who  fixed 
the  8th  day  of  December  last  for  the  final  attendance  of 
the  parties,  the  plaintiff,  by  deed,  revoked  the  arbitrator's 
authority,  without  assigning  any  reason  for  so  doing,  or 
applying  to  postpone  the  last  meeting,  for  the  purpose  of 
procuring  farther  evidence  in  reply  to  that  produced  on 
behalf  of  the  defendant 
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1850  ^  Mr.  Serjeant  Toddy,  in  support  of  his  rule. — ^The  plain- 

tiff has  certainly  acted  contrary  to  good  faith;  and  the 
Court  will  direct  him  to  go  again  before  the  arbitrator, 
which  may  be  accomplished  by  staying  all  further  proceed- 
ings in  the  cause.  The  plaintiff  and  defendant  had  not 
only  attended  several  meetings  before  the  arbitrator,  but 
he  had  heard  the  whole  of  the  evidence;  and  the  only  ex- 
cuse the  plaintiff  made  for  not  attending  the  last  meeting 
was,  that  certain  of  his  witnesses  had  refused  to  attend. 
He  may  now  have  further  time  to  endeavour  to  procure 
vheir  attendance;  and  the  probability  isj  that  those  persons 
were  aware  that  their  testimony  would  not  avail  the  plain- 
tiff, or  establish  the  point  he  called  upon  them  to  prove. 

Lord  Chief  Justice  Tindal. — I  have  every  inclination 
to  make  this  rule  absolute,  if  the  Court  had  power  so  to 
do;  but|  there  is  no  legal  ground. to  support  the  applica- 
tion. It  is  a  well-knovm  and  established  principle,  that 
the  authority  of  an  arbitrator  may  be  revoked  or  counter- 
manded by  any  of  the  submitting  parties,  at  any  time  before 
the  award  is  made,  or  the  authority  of  the  arbitrator  is 
executed.  The  only  mode  of  deterring  a  party  from  re- 
voking his  submission,  when  a  cause  b  referred  by  an  or- 
der of  Nisi  Prius,  is  to  make  the  order  a  rule  of  Court; 
and,  if  he  afterwards  revokes  the  authority  of  the  arbitra- 
tor, he  is  liable  to  an  attachment  for  contempt  Here, 
however,  the  plaintiff  revoked  his  submission  before  the 
order  of  Nisi  Prius  was  made  a  rule  of  Court ;  and  the 
defendant  had  an  opportunity  of  doing  so  during  the 
whole  of  the  last  Michaelmas  Term. 

The  rest  of  the  Court  concurring — 

Rule  discharged. 

END  OF  HILARY  TERM. 
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IN  EASTER  TERM, 


IN  THE  BLBVBNTH  YEAR  OF  THE  REION  OF  GEO.  lY. 


1830. 

Dance,  Provisional  Assignee  of  Suephard,  an  Insolvent      ^"^v — 

Debtor  v.  Wyatt  and  Nash.  I^m. 

JTHIS  was  an  action  of  trover  for  a  writing-desk,  and  The  aMignmcnt 
brought  by  the  plaintiff,  as  provisional  assignee  of  the  In-  ^[t^^'^f"^* 
solvent  Debtors*  Court,  for  the  purpose  of  tryini;  the  vali-  &<*•  *©  ^  P^- 

^     C7  visional  aisig^ 

dity  of  a  commission  of  bankrupt  which  had  been  issued  nee  gives  him  a 

against  Shephard  previously  to  his  petitioning  the  Insol-  ^  isth^s^on 

vent  Debtors'  Court  for  his  discharge  under  the  statute  ^*  4****^?  ^ 

7  Oeo.  4,  c.  SI.    The  action  was  commenced  in  the  name  which  enacts, 

of  the  plaintiff,  under  the  following  order  of  the  Insolvent  uwfui  for  such 

Debtors' Ck,urt:-  .^^TZ:. 

shall  tQ  vrdtTf 
is  onl  J  affirmative  of  his  right,  and  it  is  not  necessary  that  he  shoold  previoualy  obtain  die  order 
of  the  Court  for  that  porpose. 

An  insolvent  debtor,  in  his  petition  to  the  Insolvent  Court,  having  stated  that  he  had  been  de- 
clared a  bankmpt: — Htld,  that  the  provisional  assignee  might  institute  proceedings  to  try  the  va- 
IMBty  of  the  coosmisiion.  The  question,  when  a  trader  ceases  to  trade,  ife  purely  for  the  oonsider- 
adon  of  the  Jury. 
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1830.  <«  Pursuant  to  the  act  for  tbe  relief  of  insolvent  debtors 

in  England: 

**  The  Court  for  the  relief  of  insolvent  debtors^  on  the 
9th  day  o{  December,  1828: 

**  In  the  matter  of  the  petition  of  7%omas  Shephard,  an 
insolvent  debtor,  lately  a  prisoner  in  the  King's  Bench 
prison, 

**  Upon  appHcation  of  the  said  insolvent  debtor,  and  on 
reading  his  affidavit,  and  also  on  reading  the  consent  of 
Henry  Dance,  gentleman,  provisional  assignee,  it  is  or- 
dered, that  the  said  provisional  assignee,  upon  receiving 
a  satisfactory  isdeminty,  be  at  liberty  l»  permU  an  action 
to  be  brought  in  his  name  against  Thomas  Wyatt  and 
Andrew  John  Nash,  mentioned  in  the  said  affidavit'* 

The  commencement  of  the  declaration  was  as  follows : — 

**  Thomas  Wyatt  and  Andrew  John  Nash  were  attach- 
ed to  answer  Henry  Dance,  the  plaintiff  in  this  suit,  and 
provisional  assignee  of  the  Court  for  the  relief  of  insolvent 
debtors^  and  of  the  estate  and  effects  of  Thomas  Shep- 
hard,  late  of  Claremont  Row,  PetitonviUe,  in  the  county 
of  Middlesex,  heretodbre  an  insolvent  debtor,  and  dis- 
charged from  imprisonment  in  pursuance  of  an  act  of  Par- 
liament made  in  the  seventh  year  of  the  reign  of  his  pre- 
sent Majesty,  intituled  '  An  Act  to  amend  and  consoli- 
date the  laws  for  the  relief  of  insolvent  debtors  in  Eng-^ 
land,*  by  order  of  the  same  Court,  in  that  behalf  duly 
made,  of  a  plea  of  trespass  on  the  case,"  &c. 

The  insolvent,  Shephard,  in  his  petition  to  the  Insolvent 
Debtors*  Court,  described  himself  as  being  formerly  a  sur- 
geon in  the  East  India  Company's  service,  and  that  he  was 
afterwards  a  merchant,  residing  at  Claremont  RoWpPenton-' 
vUle;  and  that,  on  the  14th  Jtdy,  1828,  he  had  been  du- 
ly declared  a  bankrupt.  His  petition  to  the  Insolvent 
Court  was  presented  to  that  Court  in  the  beginning  of  De^ 
cember  following. 

At  the  trial,  before  Lord  Chief  Justice  Tmdal,  at 
Westminster,  at  the  Sittings  after  the  last  Term,  it  ap- 
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peaicd  Aftt  the  insolvent  went  to  IfuUa  in  Jamtmrj/t  1817,  isao. 

md  CHvied  on  trade  there  at  a  general  merchant;  that  he 
letunied  to  this  country  in  1818|  and  went  back  to  Imd&a 
m  Jmljf  m  Aat  year;  that  he  again  returned  to  this  conn* 
toy  in  IflSS,  to  settle  with  seferal  of  hk  ereditors  who  had 
mt  goods  to-  him  m  India;  and  that  he  said,  that  when 
he  had  arranged  widi  them  he  shonid  retom  to  htdku 
Unier  these  dieumstances,  the  Lovd  Chief  Justice  left  it 
t9  the  Jury  to  say,  whether  the  insolvent  was  a  trader  in 
I8B5.  They  found  that  he  was  not ;  and  a  verdict  was  ao* 
coHiBsiy  entered  for  the  plaintiff,  damage*  one  ASBiBg, 
leave  being  reserved  to  the  defendants  to  move  to>  set  aside 
tiie  verdiet,  and  enter  a  nonsuit,  or  that  a  new  trial  might  be 
hid,  in  ease  the  Coort  should  be  of  opinion  Aoit  the  action 
hsd  been  improperly  brought  by  the  phiintiff  in  his  ehar- 
aeter  of  provinona}  assignee;  or  that  the  Insolvent  Debt* 
on*  Court  had  not  jurisdictiott  to  cause  pfoeeediogs  to  be 
lastitated  to  impeach  the  valicUty  of  a  commission  of  bank- 
rapt,  which  had  been  previously  sued  out  against  the  m- 
wlreBt,  and  which  was  in  force  at  the  time  of  his  present- 
mg  his  petition  to  the  Insolvent  Debtors'  Court. 

Ifr.  Seijeant  Tmddy  yesterday  moved  accordingly. — 

RrsI,  The  ]6tb  section  of  the  insolvent  debtors*  act, 

7  600. 4,  c.  5r,  enacts,  "  That  it  shalt  be  lawful  for  the 

pvovisional  assignee  of  the  Insolvent  Debtors^  Court,  to  take 

psasMsiwi  of  all  the  real  and  personal  estate  and  effects  of 

every  socb  prisoner  as  tknXi  subscribe  his  petition  and  ex- 

eeote  a  coweyance  and  assignment  as  therein  before  di- 

reeled;  and  diat  it  shall  be  lawful  for  the  said  provisional 

ssngnee  to  sue  m  his  awn  nmme,  if  the  said  Cwa^t  shaU  sa 

sHer,  for  the  recovering,  obtaming,  and  enforcing  of  any 

otMe,  debts,  effects,  or  rights  of  any  such  prisoner." 

Nov,  die  plaintiff,  as  provirional  assignee,  is  not  within 

^  aadKvity  gives  by  that  clause;  and  he  was  not  enti- 

tied  to  bring  this  action,  unless  it  appeased,  by  the  order 
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isao.        of  the  Insolvent  Debtors'  Court,  that  he  was  empowered 
by  them  so  to  do.    The  Court  merely  ordered  that  the 
proraional  assignee  should  be  at  liberty  to  permit  an  ac- 
tion to  be  brought  in  his  name;  whereas,  the  terms  of  the 
statute  are,  that  it  shall  be  lawful  for  the  proraional  assig- 
nee to  sue  in  his  own  name,  if  the  Court  shall  so  order. 
The  Court,  therefore,  ought  to  hare  exercised  their  dis- 
cretion upon  the  subject,  upon  investigating  the  circum- 
stances of  the  case  before  them,  and  not  have  left  it  to  the 
option  of  the  provisional  assignee,  whether  he  would  per- 
mit an  action  to  be  brought  in  hb  name  or  not. — Second- 
ly, This  action  is  not  maintainable,  as  it  was  brought  for 
the  purpose  of  questioning  the  validity  of  a  commission  of 
bankrupt,  which  had  been  sued  out  against  the  insolvent 
Shephdrdf  before  he  presented  his  petition  to  the  Insol- 
vent Debtors'  Court.     It  is  highly  indecorous  for  one 
Court  to  institute  proceedings  to  inquire  into  the  propri- 
ety of  a  decision  pronounced  by  another  Court,  or  to  im- 
peach its  jurisdiction.    Besides,  the  insolvent  in  his  peti- 
tion stated  that  he  had  been  duly  declared  bankrupt; 
and  therefore,  those  creditors  who  had  proved  under  his 
commission  could  not  oppose  his  discharge;  and  he  sought 
to  be  relieved  under  the  7  Geo.  4,  on  the  ground  that  he 
had  been  previously  declared  a  bankrupt*    The  ISth  sec- 
tion enacts,  **  That  the  filing  of  the  petition  of  every  person 
in  actual  custody,  who  shall  be  subject  to  the  laws  con- 
cerning bankrupts,  and  who  shall  apply  by  petition  to 
the  Insolvent  Court  for  his  discharge  from  custody  ac- 
cording to  that  act,  shall  be  accounted  and  adjudged  an 
act  of  bankruptcy  from  the  time  of  filing  such  petition; 
and  the  64th  section  enacts,  that  no  person  petitioning 
the  Insolvent  Court  for  relief  under  that  aCt,  who  shall 
have  been  at  any  time  discharged  by  virtue  of  the  same, 
or  of  any  other  act  for  the  relief  of  insolvent  debtors,  or 
who  shall  have  been  duly  declared  bankrupt  before  the 
commencement  of  his  imprisonment,  under  any  commission 
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stiD  remuDiDg  in  force,  and  shall  not  have  obtained  his  IHdO. 
eertificate  under  such  commission,  shall  be  entitled  to  the  dance 
benefit  of  that  act  within  the  space  of  five  years  after  such  <*• 

disciiai]ge  or  declaration  of  bankruptcy,  except  in  certain 
cises  ID  that  dauae  enumerated."  So,  by  the  late  bankrupt 
act,  6  Geo.  4,  c.  16,  s.  6,  it  is  enacted,  that  if  any  trader  shall 
tie  a  declaration  in  writing,  signed  by  him,  that  he  is  in- 
solvent, or  unable  to  meet  his  engagements,  it  is  iin  act  of 
bsnkniptcy  committed  by  such  trader  at  the  time  when 
8odi  declaration  was  filed.    Whenever,  therefore,  the  ju- 
risdiction of  the  commissioners  of  bankrupt  clashes  with 
that  of  the  commissioners  appointed  for  the  relief  of  insol- 
vent debtors,  the  Legislature  gives  the  preference  to  the 
former;  and  here,  the  insolvent  expressly  stated  in  his  pe- 
tidoD  that  he  had  been  a  merchant,  and  duly  declared  a 
baokrupt.    Lastly,  as  to  the  trading.     It  ought  not  to  have 
been  left  to  the  Jury  to  say  whether  Shephard  carried  on 
trade  in  the  year  1825,  but  whether  he  had  then  ceased 
to  be  a  trader;  for,  in  Ex  parte  Paterson,  Lord  Eldon 
aid  (a):  '*  That  a  bankrupt  has  ceased  to  be  a  trader, 
does  not  depend  upon  the  fact,  whether  or  not  you  can 
fiodany  specific  acts  of  trading;  but  whether  or  not,  in 
point  of  btention,  he  had  ceased  to  be  a  trader.    It  is  a 
question  for  a  Jury,  whether  there  was  an  entire  cessation 
of  tradiDg,  or  merely  an  interruption,  with  an  intention  of 
nsQBuiig  it  when  an  opportunity  should  ofier;'*  and  here, 
tt  the  only  question  left  to  the  Jury  was,  whether  Shep^ 
iord  was  a  trader  in  18S5,  they  could  only  find  that  dry 
(act,  ahhoogh  they  might  have  thought  differently,  if  it 
bad  been  left  to  them  to  say  whether  he  had  then  ceased  to 
be  a  trader,  or  whether  he  had  not  an  intention  to  resume 
i^  and  there  was  evidence  to  shew  that  he  did  not  consider 
that  his  trading  was  altogether  at  an  end  in  1825 :  therefore, 
at  aD  events,  there  ought  to  be  a  new  trial. 

(a)  1  Rose'i  Bkptcy.  Cases,  405. 
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laso.  The  Court  said,  that  tbey  would  look  into  the  authori- 

tieSf  for  the  purpose  of  ascertainuig  whether  dtb  Court 
could  interfere,  after  an  order  made  by  the  Insolvent 
Debtors' Court. 

Cur.  adv.  vuli. 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
of  the  Court,  as  follows: — 

We  have  looked  into  the  cases  applicable  to  this  case, 
and  are  of  opinion  that  the  rule  ought  not  to  be  granted. 
Three  objections  have  been  raised  to  the  verdict — First, 
that  the  plaintiff  had  no  authority  to  sue,  because  he  had 
not  brought  himself  within  the  language  of  the  Insolvent 
Debtors'  Act,  7  Geo.  4,  c,  57,  as  he  had  no  direct  order 
from  die  Insolvent  Debtors'  Court  to  institute  proceed- 
ings against  the  defendant*  But,  inaraiudi  as  the  right  to 
the  property,  estate,  and  eflfects  of  the  insolvent  vests  m 
the  provisional  assignee  by  the  assignment  to  him,  that  alone 
gives  him  a  primd  facie  right  to  ^ue,  independently  of  the 
statute.  The  16th  section  enacts,  that  it  shall  be  lawful 
for  the  provisional  assignee  to  siie  in  his  own  name,  if  the 
Court  shall  so  ord^.  Those  words  appear  to  us  to  be 
only  affirmative,  and  not  to  interfere  with  or  take  away  the 
primd  fade  right  of  the  provisional  assignee  to  sue.  The 
Insolvent  Debtors'  Court  might  prevent  him  from  proceed- 
ing in  case  he  did  not  institute  a  suit  properly,  or  without 
the  sanction  of  that  Court.  But  thb  point  has  been  in  effect 
decided  in  the  case  of  Doe  d.  CXari  v.  Spencer  (a).  There, 
on  an  application  to  enter  a  nonsuit,  on  the  groand,  that 
the  provisional  assignee  did  not  shew  at  the  trial  that  he  had 
obtained  the  order  of  the  Insolvent  Debtors'  Court  to  sue^ 
Lord  Chief  Justice  Be^  said:  **  Another  objection  has 
now  been  raisedi  which  was  not  suggested  at  Nisi  Prius, 
but  to  which  we  are  bound  to  yield,  if  the  defendant  be  in 

(a)  11  B.  Moore,  U  S.C.3  Bing.  203. 
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entitled  to  it,  vix.  that  the  provisional  assignee  1830. 
ooidd  not  maintain  this  action  without  shewing  that  it  was 
brought  with  the  approbation  of  one  of  the  commissioners, 
and  the  consent  of  the  major  part  in  value  of  the  credi- 
tors, or  the  order  of  the  Insoiveni  Debtors*  CourL  But  I 
an  of  opinion,  that,  under  both  the  statutes  to  which  we 
have  been  referred  (a),  there  is  no  foundation  for  this  ob- 
jectioD,  and  that  such  proof  could  not  have  been  required 
at  the  trial.**  We  see  no  reason  to  vary  from  that  de- 
dsion;  and,  although  the  question  arose  on  a  former  sta- 
tute, yet  the  words  of  the  second  section  of  the  3  Geo. 
4,  Cm  ISS,  and  of  the  16th  clause  of  the  statute  7  Geo.  4,  c. 
57,  are  precisely  the  same  as  far  as  regards  the  question 
now  before  us. 

The  second  objection  was,  that  it  is  not  competent  to 
the  Insolvent  Debtors*  Court  to  institute  proceedings  for 
die  purpose  of  impeaching  the  jurisdiction  of  commission- 
ers of  bankrupt,  as  the  Legislature  gives  a  preference  to 
the  jurisdiction  exercised  by  such  commissioners.  But  it 
is  enough  for  us  to  say,  in  answer  to  that  argument,  that 
it  assumes  that  the  insolvent  has  been  a  bankrupt,  which 
is  the  very  point  in  dispute.  That,  therefore,  can  be  no 
ground  to  prevent  the  provisional  assignee  from  institut- 
ing jvoeeedings  against  the  present  defendants. 

The  third  objection  is,  that  there  was  not  sufficient  evi- 
dence adduced  at  the  trial  to  shew  that  Shephard  had 
eeased  to  be  a  trader.  All  the  former  statutes  relating  to 
bankrupts  were  repealed  by  the  6  Oeo.  4,  c.  16;  and,  in 
Uaggs  V.  Hunt  (jb),  where  a  commission  of  bankrupt  was 
sued  out  agiunst  a  trader  in  September,  1825,  upon  an  act 
of  bankruptcy  committed  by  him  in  July  preceding,  it  was 
hdd,  that  the  commission  could  not  be  supported,  as  no 
set  of  bankruptcy  had  been  committed  since  that  statute 


(«)  I  Geo.  4,  c.  1 19;  3  Geo.  4,         {b)  12  B.  Moore,  357  i  S.  C.  4 
cl23.  Bing.212. 


^8 


CASES  IN  EASTER  TERM, 


1830. 


came  into  operation.  That  applies  equally  to  a  trading 
by  the  bankrupt;  and  here,  it  was  not  shewn  that  Shep- 
hard  had  carried  on  any  trade  subsequently  to  the  begin- 
ning of  Jutf/f  1825.  Besides,  the  evidence  as  to  the 
trading  was  fully  left  to  the  Jury;  and  we  have  no  ground 
for  saying  that  they  have  not  come  to  a  right  conclusion. 
We  are,  therefore,  of  opinion  that  there  is  no  ground  for 
a  nonsuit,  or  for  a  new  trial,  for,  if  the  cause  were  to  go 
down  again,  the  question  as  to  the  trading  must  be  left  to 
the  Jury  as  it  was  done  at  the  former  trial. 


Rule  refused. 


AprU29th. 

The  plaintiff 
dedtfed,  that 
the  defendantf 
Intending  to 
prejudice  him 
in  the  vray  of 
hii  butineu  as 
a  fruit-brokery 
fidsely  repre- 
lented  to  /.  P., 


Wood  v,  Adam. 

J  HIS  was  an  action  on  the  case,  by  which  the  plaintiff 
sought  to  recover  damages  from  the  defendant,  for  his  hav- 
ing said  to  a  third  person,  that  the  plaintiff  had  reported  in 
a  sale-room  that  he  had  several  vessels  laden  with  the  article 
offered  for  sale,  on  their  way  to  market,  by  which  the  sale 
was  prejudiced,  and  the  sellers,  who  had  previously  dealt 
that  the  plaintiff  ^;t)|  ^^^  plaintiff  as  their  broker,  discontinued  so  to  do. 

had  circulated  a  '^ 

report  in  a  lale-       The  first  count  of  the  declaration  stated,  that  the  plain- 
oranges  of/.  P.  (iffy  before  and  at  the  time  of  the  committing  the  griev- 

were  telling, 
that  he  the 
pkAUiff  then 
had  three  or 
four  veneli  la- 
den with  oran- 
ges, hetween 
Gravesend  and 
Londong  hy 

reason  of  which,  Style  or  firm  of  Messrs.  John  Pirie  and  Company ^  had  re- 

r  p  dJiconti-  -M.        tf 

nuedtodeai"     cently,  before  the  committing  of  the  said  grievances  by 
Sl^^^o^Aat  ^^®  defendant,  as  next  mentioned,  been  sold  and  disposed 

the  defendant 

represented  the 

plaintiff  to  have  said,  that  there  were  three  or  four  ▼esiels  laden  with  oranges  between  Graeaend 

and  London: — Held,  a  fatal  Tiriance. 


ances  by  the  defendant,  as  thereinafter  mentioned,  had 
been  and  was  a  fruit-broker,  and  the  business  of  a 
fruit-broker  exercised  and  carried  on  with  great  credit 
and  integrity,  to  wit,  at  London;  that  certain  oranges, 
of  and  belonging  to  certain  persons  trading  under  the 
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offer  the  account  of  the  said  Messrs.  John  Pirie  ^  Co., 
at  and  for  certain  prices,  unsatisfactory  to  the  said  Messrs. 
Jokm  Fine  ^  Co.,  to  wit,  at  London,  to  wit,  in  a  certain 
sale-room  or  premises  there;  and  thereupon  afterwards,  to 
wit,  on  &c,  at  London  aforesaid,  in  a  certain  discourse 
which  the  defendant  then  and  there  held  with  Jo?m  Pirie, 
(he  then  and  there  being  one  of  the  persons  so  trading  un- 
der the  said  style  or  firm),  of  and  concerning  the  said  sale 
of  the  said  oranges,  and  of  and  concerning  the  cause  of 
the  same  not  having  fetched  better  prices,  the  defendant 
then  and  there  maliciously  contriving  and  intending  to 
prejudice  and  injure  the  plaintiff  in  the  way  of  his  said 
busuiess  as  a  fruit-broker,  and  to  deprive  him  of  the  con- 
fidence and  good  opinion  of  the  said  Messrs.  John  Pirie 
f  Co.,  and  to  cause  the  said  last-mentioned  persons  to  be- 
lieve that  the  plaintiff  had  been  the  cause  of  the  said 
oranges  not  having  fetched  better  prices,  on  the  occa- 
sion aforesaid,  did   then  and  there  falsely,  deceitfully, 
ind  maliciously  pretend  and  represent  to  the  said  John 
Firie,  that  the  plaintiff  had  circulated  a  report  in  the  sale- 
room, when  and  where  the  said  oranges  were  selling,  that 
he  ike  plainiiff  then  had  three  or  four  vessels  laden  with 
(vaoges  between  Gravesend  and  London;  and  that  the 
said  report  had  injured  the  said  sale  of  the  said  oranges 
of  them  the  said  Messrs.  John  Pirie  ^  Co.,*  whereas,  the 
^aintiff,  in  truth  and  in  fact,  did  not  circulate,  or  cause  to 
he  circulated,  a  report  in  the  sale-room  when  and  where 
the  said  oranges  were  selling  as  aforesaid,  or  otherwise 
howsoever,  that  he  the  plaintiff  then  had  three  or  four 
vessels  laden  with  oranges,  or  any  vessel  or  vessels  laden 
«itfa oranges,  between  Gravesend ^nd  London;  and  where- 
u,  ill  troth  and  in  fact,  it  was  not  reported  at  or  during 
the  said  sale,  that  the  plaintiff  had  three  or  four  vessels 
laden  with  oranges  between  Gravesend  and  London,  or 
that  he  had  any  vessel  or  vessels  so  laden  as  aforesaid,  be- 

VOL.  IT.  P 
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]^^^      tween  Crravesend  and  London,  as  the  defendant  during  all 
that  time  well  knew.     By  means  of  which  said  seTenI 
deceitful  and  malicious  representations  and  pretences  of 
the  defendant,  the  said  Messrs.  John  Pirie  %  Co.  then 
and  there  believing  the  same  to  be  true,  were  then  and 
(here  induced  to  suspect  and  believe,  and  did  in  &ct  sus- 
pect and  believe,  that  the  plaintiff  had  maliciously  made 
OT  authorized  the  said  report  as  to  bis,  the  plaintiff's,  hav- 
ing three  or  four  vessels  laden  with  oranges  betireen 
Gravesend  and  London,  and  bad  thereby  maKeiously  pre- 
judiced the  said  sale  of  them  the  said  Messrs.  John  Pirie  j* 
Co.*s  said  oranges,  and  been  the  cause  of  their  not  having 
fetched  better  prices  on  the  occasion  aforesaid ;  and  there- 
by the  said  Messrs.  John  Pirie  ^  Co.  were  then  and  there 
induced  to  discontinue,  and  did  in  &ct  accordingly  then 
and  there  discontinue,  and  hitherto  had  diBContinued, 
dealing  with  the  plaintiff,  as  they  theretofore  had  been 
used  to  deal,  and,  but  for  the  premises  in  that  count  men- 
tioned, still  would  have  dealt  with  him  in  the  way  of  his 
business  of  a  fruit  broker;  and  the  plaintiff  had  thereby 
lost  divers  large  profits  and  emoluments,  to  wit,  to  the 
amount  of  100/.,  which  he  otherwise  would  have  acquired 
from  so  being  dealt  with  as  theretofore  by  the  said  Messrs. 
John  Pirie  ^  Co. ;  and  the  plaintiff  had  been  and  was,  by 
means  of  the  -  premises  in  that  count  mentioned,  brought 
into  great  scandal  and  discredit  in  the  way  of  hb  said 
business,  and  had  been  and  was  thereby  otherwise  great- 
ly injured  and  damnified,  to  wit,  at  London  aforesaid. 
The  defendant  pleaded  the  general  issue. 
At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  Omld' 
haU,  at  the  Sittings  after  the  last  term,  the  plaintiffs  wit« 
nesses  proved  that  the  defendant  had  represented  the  plain- 
tiff to  have  said  in  the  sale-room,  just  before  the  sale  of 
the  oranges  in  question  took  place,  that  there  were  three 
or  four  vessels  laden  with  oranges  between  Crravesend 
and  London;  upon  which  his  Lordship  directed  a  nonsuit 
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to  be  enteredf  on  the  ground,  that  thie  plaintiff  had  fail-  1830* 
ed  to  establiBb  the  allegation  in  his  declaration,  that  the 
defendant  had  represented  that  the  plaintiff  had  circulated 
a  repwt  in  the  sale-room  that  he,  ike  plainiiff,  then  had 
three  or  four  yessels  laden  with  oranges  between  Graves'* 
ANfand  Landan. 

Mr.  Serjeant  WUde  now  appfied  for  a  rule  nisi  that  the 
WMBait  migfat  be  set  aside  and  a  new  trial  granted,  en  tbe 
groond,  that,  as  this  was  not  an  action  of  slander,  but 
nerely  charging  the  defendant  with  the  publication  of 
eerCain  words  stated  to  have  fallen  from  the  plaintiff,  it  is 
not  necessary  that  the  precise  words  should  be  proved  9 
bccsQse,a  fiff  greater  latitude  is  allowed  in  this  species  of  ac- 
tion than  in  an  action  for  words,  the  publication  of  which 
esawB  a  special  damage  to  the  plaintiff;  but  here,  as  he 
only  sought  to  recover  damages  for  the  consequences  of  a 
■Brepresentation  by  the  defendant,  the  precise  language 
m  which  it  was  conveyed  is  immaterial.  In  Diieham  v. 
Gym(a),  in  an  action  on  the  case,  against  the  proprietor 
of  a  stage-coach,  for  an  injury  sustained  by  a  passenger, 
the  declaration  alleged,  that  the  defendant  was  the  owner 
of  a  stage-c^oach  for  the  conveyance  of  passengers  from 
IdmdoM  to  Biaeiheaih,  and  that  he  had  agreed  to  receive 
die  {rfsiBtiffaa  a  passenger,  to  be  carried  from  London  to 
Bkeiheaih^  and  it  was  proved  that  the  words  *'  London 
to  BiaekAemih**  were  painted  on  the  coach-door,  but  that 
the  coach  was  licensed  to  run  from  Charing  Cross  only, 
and  that  the  plaintiff  was  taken  up  at  the  Elephant  and 
Gtttfr,in  St.  George's  Fields;  it  was  held,  that  the  variance 
ns  iflmiaterial,  and  that  the  allegation  in  the  declaration 
VIS  sofliciently  proved,  as  it  was  not  a  substantial  or  ma- 
tend  aD^ation.     So,  in  Frith  v.  Gray{b\  in  an  action 


U)  1  Moore  &  Payne,  735 ;  S.C.A  Bing.  706. 
(6)  4  Term  Rep.  561,11. 
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1830.  upon  an  agreement  to  procure  a  booth  at  a  horse*race  on 
Bamet  Common,  in  the  county  of  Middlesex^  and  it  was 
proved  that  the  whole  of  Barnet  Common  was  in  the 
county  of  Hertford;  it  was  held,  that  the  allegation  re- 
specting the  county  being  immaterial,  it  might  be  rejected. 
So,  in  Drevory  v.  Tm$8  (a),  in  an  action  on  the  case,  for 
running  down  the  plaintiff's  boat  in  the  river  Thames,  at  a 
certain  place  near  the  Half -way  Reach,  and  it  was  proved 
that  the  accident  happened  in  the  Half  way  Reach;  it  was 
held,  that  the  variance  was  immaterial.  If,  therefore,  a 
contract  be  stated  or  set  out  in  the  declaration,  which  does 
not  go  to  the  gist  of  the  action,  the  same  precision  and  ac- 
curacy are  not  necessary  as  in  a  case  where  the  breach 
of  contract  formed  the  foundation  of  the  action.  Now, 
here  the  plaintiff's  ground  of  action  was  the  alleged  in- 
jury he  had  sustained  by  Messrs.  Pirie  8;  Co.  having  dis- 
continued to  deal  with  him,  as  they  had  before  been  ac- 
customed to  do,  in  consequence  of  what  the  defendant  had 
misrepresented,  viz.  that  the  plaintiff  had  said  in  the  sale- 
room, with  a  view  to  injure  the  sale  of  Messrs.  Pirie  ^ 
Co.'s  fruit,  that  he  had  then  three  or  four  vessels  laden 
with  oranges  between  Gravesend  and  London.  The 
statement  by  the  defendant,  that  the  plaintiff  had  propa- 
gated a  report  that  there  were  three  or  four  cargoes  of 
oranges  between  Gravesend  and  London,  and  which  was 
proved  at  the  trial,  would  be  equally  detrimental  to  the  sale 
of  the  oranges.  The  naming  the  owner  of  the  ships  was 
therefore  immaterial :  and  the  allegation  that  the  defend- 
ant had  represented  the  plaintiff  to  have  circulated  a  re- 
port that  there  were  three  or  four  vessels  laden  with  oran- 
ges between  Gravesend  and  London,  was  proved  in  sub- 
stance; and  whether  the  vessels  belonged  to  the  plaintiff  or 
not,  he  has  sustained  an  injury  by  the  defendant's  having 

• 

imputed  to  him  that  he  had  propagated  a  report  which  was 
false  in  fact.  The  plaintiff  is  therefore  entitled  to  a  newtrial. 

(a)  4  Term  Rep.  558. 
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Lord  Chief  Justice  Tindal. — It  appeared  to  me,  at  the         1830. 
trial,  that  this  action  was,  in  substance  and  effect,  an  ac- 

'  '  '  ^  Wood 

tbn  for  words  spoken  of  the  plaintiff  in  the  way  of  his  «. 

trade,  hj  which  be  bad  sustained  a  special  damage;  viz. 
that,  by  means  of  the  deceitful  and  malicious  representa- 
tioDs  and  pretences  of  tbe  defendant,  Messrs.  Pirie  ^  Co. 
discontmued  dealing  witb  the  plaintiff,  as  they  had  been 
theretofore  used  to  deal,  in  his  business  of  a  fruit-broker. 
It  therefore  seemed  to  me,  that  this  action  ought  to  be 
goTeraed  by  the  ordinary  rules  which  apply  to  cases  of 
defamation  or  oral  slander.  One  of  those  rules  is,  that  a 
pbmtiff  in  his  declaration  is  not  to  charge  a  defendant 
with  ha?ing  used  more  malignant  words  than  he  actually 
employed,  because,  the  damages  must,  in  a  great  measure, 
depend  on  the  nature  of  the  language  or  expressions 
adopted  by  the  defendant.  Now,  here  the  plaintiff  has 
aOeged  in  his  declaration,  that  the  defendant,  maliciously 
iDteoding  to  prejudice  and  injure  the  plaintiff  in  the  way 
of  his  business^  pretended  and  represented  to  Pirie,  that 
die  plaintiff  had  circulated  a  report,  in  a  sale-room  where 
Pirie'i  oranges  were  selling,  that  he  the  plaintiff  then  had 
three  or  four  vessels  laden  with  oranges  between  Graves- 
end  and  London.  Now,  if  the  plaintiff  had  made  such  a 
statement  or  report,  it  must  have  been  false  within  his 
ovn  knowledge;  for  he  must  have  known  whether  he  had 
dups  laden  with  oranges  coming  to  London  or  not.  But 
the  witnesses  called  in  support  of  that  charge,  only  proved 
diat  the  defendant  had  represented  the  plaintiff  to  have 
reported  in  the  sale-room,  that  there  were  three  or  four 
cargoes  of  oranges  between  Gravesend  and  London,  and 
not  that  the  plaintiff  himself  had  such  vessels,  or  that 
they  belonged  to  him.  1  therefore  thought  that  the  alle- 
gitioo  m  the  declaration  was  not  sustained  by  the  evi- 
dence; and  I  still  entertain  the  same  opinion. 

Mr.  Justice  Park. — I  think  the  nonsuit  was  proper.     I 
^dnut  the  distinction  between  a  material  allegation  and  an 
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18d0.  avennent  by  way  of  induoementy  wfaicli  does  not  require  the 
same  degree  of  accuracy  or  precision ,  or  strict  mode  of  proof ; 
and  that  was  the  principle  on  which  we  decided  the  case 
o(  Ditcham  ▼.  Chivis,  which  I  think  was  rightly  dedd- 
ed.  Here,  the  gist  of  the  action  is  a  misrepresentation  by 
the  defendant,  of  words  reported  to  have  been  used  by 
the  plaintiff  in  a  public  sale-room ;  and  although  this  is  not 
strictly  an  action  of  slander,  it  is  so  in  effect.  The  plain- 
tiff would,  perhaps,  have  had  no  reason  to  complain  of 
the  statement  as  proved  to  have  been  made  by  the  defend- 
ant, viz,  that  there  were  three  or  four  vessels  laden  with 
oranges  between  Gravesend  and  London/  but  the  plaintiff 
alleged  that  the  defendant  had  represented  to  jPirt^,  €tiBt 
the  plaintiff  had  reported  in  the  sale-room,  that  Ae,  tie 
plaintiffs  then  had  three  or  four  vessels  laden  with  oranges. 
That,  therefore,  is  far  stronger  than  merely  representing 
that  the  plaintiff  had  said  that  there  were  three  or  four 
cargoes  of  oranges  between  Graveaend  and  London;  for, 
whether  the  vessels  or  cargoes  were  his  own,  was  a  fact 
within  his  own  knowledge.  I  am  therefore  of  opinion, 
that  the  variance  between  the  allegation  in  the  declaration, 
and  the  words  as  proved,  was  a  fatal  variance;  and,  con* 
sequently,  that  the  plaintiff  is  not  entitled  to  a  new  triaL 

Mr.  Justice  Gaselbe. — I  also  think  that  the  nonsuit  is 
right;  for  it  makes  a  very  material  difference  if  a  par^  as* 
sert  a  fact,  as  being  within  his  own  knowledge,  or  merely 
on  general  report.  If  the  variance  had  been  as  to  the 
number  of  vessels  alleged  to  have  been  between  Graves- 
end and  London,  the  question  would  have  been  different; 
but  the  allegation,  that  the  defendant  had  represented  the 
plaintiff  to  have  reported  that  he  had  three  or  four  vessels 
laden  with  oranges,  is  widely  different  from  a  rqM>rt  that 
there  were  three  or  four  vessels  laden  with  oranges  between 
Gravesend  and  London. 

Mr.  Justice  Bosanquet. — 1  am  also  of  oiiinion,  that  the 
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pUatiff  was  righdy  nonsuited.  The  allegation  in  the  de- 
dantiflQ,  in  sabstanee,  is^  that  the  defendant  represented 
thepkindfflo  have  circulated  a  false  report,  or  made  a 
Um  statement,  in  a  public  sale-room,  hj  representing 
that  ie  had  three  or  four  vessels  laden  with  oranges  be* 
tseen  Crravesend  and  London;  by  reason  of  which,  Messrs. 
Pkie  ^  Cd.  had  discontinued  to  deal  with  the  plaintiff  in 
tile  way  of  his  business  as  a  fruit-broker.  Whether  the 
pUntiff  had  three  or  four  ships  of  his  own,  was  a  fact  pe- 
editflf  within  his  own  knowledge;  but  he  only  proved 
dttt  tlie  defendant  had  represented  the  plaintiff  to  have 
aaerled  that  there  were  three  or  four  vessels  laden  with 
snnges  betwera  Grtwe§end  and  London.  The  proof, 
llieiefore,  appears  to  me  to  vary  in  a  most  material  point 
&0B  the  allegation  in  the  declaration.  There  is,  conse 
qneotiy,  no  grouad  for  setting  aside  tibe  nonsuit^  or  grant- 
VgaaewiriaL 

Ride  refused. 


1630. 


Mann  r.  Be&thsn. 

A  RULE  was  obtained  by  Mr.  Serjeant  Wilde^  in  the 
hit  term,  calling  upon  the  plaintiff,  an  infant,  who  sued  by 
Ui  guardian,  to  shew  cause  why  all  further  proceedings 
in  the  action  should  not  be  stayed,  tmtil  the  guardian  gave 
Kcority  for  costs,  or  that  the  appointment  of  the  guardian 
VBght  be  revoked.  The  learned  Serjeant  founded  his 
notion  on  an  affidavit,  which  stated  that  the  guardian  was 
in  insolvent  circumstances,  being  a  journeyman  chair- 
inAer,  and  dmt  he  had  no  visible  property  or  effects. 

Mr,  Serjeant  Andrews  now  shewed  cause,  and  relied  on 
the  case  of  Morgan  v.  Evans  (a),  where  the  Court  refused 
to  require  the  plaintiff  to  give  security  for  costs,  although 


Thundayy 
April  29M. 

Where  an  in- 
fant iiaet  by 
guardian,  who 
is  sworn  to  be 
in  insolvent 
circumstances, 
the  Court  will 
require  him  to 
give  security  for 
costs. 


(a)  7  B.  Moore,  344. 
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1630.  it  was  aworn  that  he  was  insolvent,  and  that  the  action  was 
brought  in  his  name  for  the  benefit  of  a  third  person,  who 
was  alone  beneficially  interested  in  the  result  of  the  suit; 
and  in  an  Anonymous  case  (a),  this  Court  refused  to  com- 
pel an  infant  plaintiff  to  give  security  for  costs. 

Mr.  Serjeant  Wilde ^  in  support  of  his  rule. — ^The  guard- 
ian was  appointed  by  the  Court;  and  as  he  is  not  in  a  con- 
dition to  pay  costs,  in  case  the  plaintiff  should  he  non- 
suited, or  the  defendant  obtain  a  verdict,  either  his  appoint- 
ment ought  to  be  revoked,  or  he  should  give  the  security 
required ;  for  in  Doe  d.  Selby  v.  Alston^  Mr.  Justice  BuUer 
said  (6),  "  There  are  only  three  instances  in  which  the 
Court  wUl  interfere  on  behalf  of  a  defendant,  to  oblige  the 
plaintiff  to  give  security  for  costs;  the^r^^  is,  when  an  in- 
fant sues,  the  Court  will  oblige  the  prochein  amy,  or 
guardian,  or  attorney,  to  give  security  for  the  costs;  se^ 
condly,  when  the  plaintiff  resides  abroad;  and,  thirdtj/, 
where  there  has  been  a  former  ejectment."  Althoughi 
in  Yarwouth  v.  Mitchel  (c),  the  Court  of  King's  Bench 
held,  that  an  infant  who  sues  by  his  prochein  amy  need 
not  give  security  for  costs,  though  the  prochein  amy  is 
sworn  to  be  insolvent;  yet  there  he  was  the  father  of  the 
infant,  whilst  this  is  the  case  of  a  guardian  appointed  by 
the  Court,  who  is  distinguishable  from  a  prochein  amgi 
or  nearest  friend  of  the  infant. 

Per  Curiam. — We  think,  that,  under  the  circumstances, 
the  defendant  is  entitled  to  the  security  he  requires. 

Rule  absolute. 

# 

(a)  1  Marsh.  4.  {b)  I  Term  Rep.  491. 

(c)  2  Dow.  &  RyL  423. 
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idso. 

WeSTALL  r.  StUROES.  JV%3ni 

I  HE  plaintiff  WesiaU,  as  assignee  of  one  Henry  Bates,  The  plaintiff, 
I  hankiiipt,  having  died  since  hb  appointment,  and  another  ^q'^u^^^^ij'^v- 


aadgnee  having  heen  chosen  in  his  stead —  ing  died,  and 

another  auignee 
having  heen  ap- 

Mr.  Serjeant  Wilde  applied  for  a  rule  nisi,  to  enter  a  j;^*"]'^^^^ 
nggestion  of  that  fact  on  the  roll,  and  to  substitute  the  to  enter  a  sug- 
Baoie  of  the  new  assignee,  in  pursuance  of  the  67  th  sec-  death  on  the 
tioD  of  the  statute  6  Geo.  4,  c.  16,  by  which  it  is  enacted  (a),  "^^  ^^  p"/" 
^  That  whenever  an  assignee  shall  die,  or  a  new  assignee  statute  s  Geo. 
orsisigneea  shall  be  chosen  as  aforesaid,  [see  sect.  66]»  no  Uabsoiiiteinthe 
actioo  at  law,  or  suit  in  equity,  shall  be  thereby  abated ;    "  ""    ^* 
bat  the  Court  in  which  any  action  or  suit  is  depending, 
naj,  upon  the  suggestion  of  such  death,  or  removal  and 
neir  dioice,  allow  the  name  of  the  surviving  or  new  assig- 
nee or  assignees  to  be  substituted  in  the  place  of  the  for- 
flier;  and  such  action  or  suit  shall  be  prosecuted  in  the 
name  or  names  of  the  said  surviving  or  new  assignee  or 
asngneesy  in  the  same  manner  as  if  he  or  they  had  origin* 
aOy  commenced  the  same/* 

Lord  Chief  Justice  Tindal. — I  think  that  the  rule,  in 
this  case  may  he  made  absolute  in  the  first  instance;  and 
let  the  suggestion  he  entered  accordingly. 


Rule  absolute. 


(a)  This  IS  a  new  clause. 
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1830. 

Jfmfl^.  Chambers  p.  Bernasconi  and  two  Others. 

TiMfdaiiitiii; n  TtlE  plaintiff^  an tinoertificated  bankrupt,  sued  out  bail- 
iMakrapi,  in  or-  *^^  process  against  the  three  defiendants,  his  assigneesi 
^'iSJ^^     under  a  commission  which  had  been  issued  aninst  bim. 

ndidkj  of  the  ^ 

commiMioQ  if-  The  plaintiff  made  an  affidavit,  that  the  defendants  were 

hia,  wraitBd  indebted  to  him  in  the  snm  of  iOfiOO^  &nd  upwards,  for 

MftiMm^a  ™^"^*y  ^*^  •'*^  received  by  them  to  his  use;  by  virtue  of 

Tit  tkat  they  which|  two  of  the  defendants  were  arrested,  and  gave  bail 

wore  iB4eblc4 

to  him  lor  mo-  to  the  Sheriff.  The  object  of  the  plaintiff  being  to  try  the 

cSvtd  to^^hiT*  ^<didi^y  of  the  commission,  Lord  Chief  Justice  Ilndal,  on 

^   ^hTJ?*"  *'*^  ^^^  March  last,  made  an  order  for  delivering  up  the 

given  bail  to  the  bail-bonds  to  be  Cancelled  as  to  the  two  defendants  who 

Court  ordered  ^^^^  been  arrested,  on  their  entering  a  common  appearance, 

to  b^eii^TiSi  "*  ^^  *^  restram  the  plaintiff  firom  m-resting  the  de- 

up  to  be  cancel-  fendant  Bermuconi,  or  taking  any  further  proceeduigs 

led,onth«ren-  ^   ^n.      .     ^,        ',.  ^        ^  ^ 

teringacommon  agamst  iiim  m  tnc  meantime. 

appeazvnce. 


Mr.  Serjeant  Bmseli,  on  a  former  day  in  Uiis  tens,  on 
the  part  of  the  plaintiff,  applied  for  a  rule  Co  shew  cause 
why  the  above  order  of  the  Lord  Chief  Justice  sbeuid  not 
be  rescinded  or  set  aside,  or  why  the  defendants  should 
not  pay  the  above  sum  of  40,000/L  into  Court.  The  learn- 
ed Serjeant  aufaooitted,  that  there  could  be  no  doubt  but 
that  a  bankrupt  might  hold  his  assignees  to  bail  £nr  mo- 
ney had  and  received  by  them  to  his  use;  and  he  may  also 
contest  the  validity  of  the  commission  sued  out  against 
him  in  such  an  action;  and,  although  trover  is  the  usual 
form  of  action,  yet,  in  Donovan  v.  Ih^  (a),  the  assignee 
of  an  insolvent  debtor  brought  an  action  for  money  had 
and  received  against  the  assignee  under  a  commission  of 
bankrupt  sued  out  against  the  insolvent,  and  by  which  the 
plaintiff  sought  to  recover  the  proceeds  of  property  be- 

(<i)  9  East,  21. 
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loogiag  to  the  bankrupt,  and  which  had  been  dispoaed  of        1630. 
by  the  defeadant^  as  his  assignee  under  the  commission,     q^^ubeum 


There,  the  action  was  bioaght  for  the  express  purpose  of  «• 

tiyii^  the  Talkli^  of  the  conmiission,  and  no  objection  was 
latsed  as  to  <he  form  of  action.  It  is^  therefoie»  quite 
dear  thjit  tiie  plaintiff,  in  this  ease,  had  a  ri^t  to  bold 
the  delendanta  to  bail  for  money  had  and  received  bj 
them  to  liis  mae;  for,  in  TidcTs  PrmeUee,  it  is  said  (a), 
qieeial  or  cosiini<m  bail  is  no  longer  discretionary  in  the 
Coarty  but  is  governed  by  the  arrest,  it  being  a  genend 
raie,  that,  whenever  the  defendant  may  be  arrested,  he 
maj  be  hoMen  to  special  bail.  Although,  in  Ex  parte 
Cetten  (^,  a  bankrupt,  who  had  abandoned  a  petition 
presented  lor  a  eupereedeas^  and  joined  in  a  conveyance 
of  part  of  his  property,  and  solicited  and  procured  the 
reqviaite  signatures  to  his  certificate,  was  restrained  from 
proeeeciing  in  an  action  against  the  messenger,  to  try  the 
vilidity  of  the  connnissbn;  yet  here,  the  plaintiff  not  onty 
iiserted  bis  right  to  dispute  the  commission,  but  never 
ahsndoned  it,  nor  had  he  obtained  bis  certificate;  he 
therefore  had  a  right  to  arrest  his  assignees  for  money 

reowred  by  tbem  after  the  suing  out  of  the  commission; 

■ad  the  Comt  will  not  try  the  merits  of  the  action  on  affi« 

dsnrit. 

CSsr.  adv.  mit. 

Lord  Chief  Justice  Tinbal  now  delivered  the  jndgment 
of  the  Court,  as  follows: — 

This  was  an  application  to  the  Court  for  a  nde  to  ahew 
cause,  why  an  order  made  by  the  Chief  Justice,  in  vaca- 
tion, in  ibis  cause,  should  not  be  set  aside;  or  why.the 
sum  of  40^000ti,  iat  which  the  defendants  had  been  arrest* 
ed,  should  not  be  paid  into  Court  It  appeared,  upon  the 
making  of  the  original  order,  that  the  plaintiff  was  an  ym* 

(«)  Vol  ],  389,  9th  edit.  (h)  1  Giyn  &  Jam.  317- 


Chambers 
Bernasconi. 
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1830.  certificated  bankrupt,  and  that  he  had  issued  bailable  pro- 
cess against  the  defendants,  who  were  his  assignees,  upon 
an  affidavit  that  the  defendants  were  indebted  to  him  in 
the  sum  of  40,000/.,  and  upwards,  for  money  had  and  re- 
ceiyed  by  them  to  his  use;  it  being  the  professed  object 
of  the  plaintiff  to  try  by  this  mode  of  proceeding  the  va- 
lidity of  the  commission  issued  against  him.  Upon  this 
process,  two  of  the  defendants  had  been  arrested,  and  had 
given  bail  to  the  Sheriff;  and  upon  an  application  by  them 
to  the  Chief  Justice  that  the  bail  bonds  should  be  deliver- 
ed  up  to  be  Cancelled  on  the  defendant's  entering  a  com- 
mon appearance,  an  order  to  that  effect  was  made. 

It  has  been  objected,  that  there  is  no  ground  for  such 
an  order,  for  that  the  bankrupt  has  a  right  to  try  the  va- 
lidity of  the  commission  by  this  form  of  action,  and,  if  so, 
has  the  right,  like  any  other  subject,  to  the  security  of  his 
debtor's  person ;  and  that  it  is  contrary  to  the  practice  of 
the  Court  to  try  the  merits  of  the  action  on  afiidavits. 
But  we  think  the  Courts  have  always  exercised,  and  have 
the  power  to  exercise,  a  general  control  over  the  right  of 
the  plaintiff  to  hold  to  bail.     Before  the  statute  12  Geo. 
1,  C.29,  the  power  of  arresting  depended  on  the  practice 
of  the  Courts  only,  modified  from  time  to  time  by  rules  .of 
the  Courts  for  that  purpose.     Thus,  the  practice  of  not 
allowing  a  second  arrest,  for  the  same  cause  of  action;  of 
not  allowing  an  arrest,  when  the  original  debt  was  less 
than  10/.,  but  raised  up  to  that  sum  by  the  costs  of  a  for- 
mer action ;  of  allowing  the  plaintiff  to  hold  to  bail  in  ac- 
tions of  trover  and  trespass — have  no  other  foundation 
than  the  rules  of  the  Courts.    And  the  statute  above  re- 
ferred to,  took  away  no  authority  which  the  Courts  ante- 
cedently possessed,  except  that  it  prevented  the  issuing  of 
bailable  process  for  a  smaller  sum  than  10/.    The  Courts, 
therefore,  may  still  interpose,  and  accordingly,  in  various 
cases,  have  interposed  in  a  summary  way,  and  have  dis- 
charged the  defendant  on  common  bail.     Thus,  in  Fry  v. 
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Maleobn  (a),  where  the  plaintiff  had  commenced  an  action         1830. 
on  the  Prothonotary*8  allocatur  for  costs,  and  had  arrest-     chambers 

ed  the  defendant,  this  Court,  though  they  would  not  stay  ^ 

Bermabconi. 

the  proceedings,  held  the  arrest  to  be  bad.  In  Taylor  v. 
ff*ggi»9  {b)f  the  Court  of  King'^  Bench  discharged  a  de* 
fiendant  out  of  custody,  on  the  ground,  that  the  giving  a 
new  security  by  the  plaintiff  to  a  creditor  of  the  defendant 
codd  not  be  considered  as  money  paid  to  the  defendant's 
use,  upon  which  ground  alone  he  had  been  held  to  bail* 
hi  Nizeiieh  y.  Bonackich  (c),  the  Court  of  King*s  Bench 
discharged  the  defendant,  where  it  appeared  from  the 
plaintiff's  own  letters  that  the  defendant  was  his  creditor 
io  a  considerable  sum ;  and,  in  M*  Ginnis  v.  M' Curling  (cQ, 
the  principle  that  such  excepted  cases  may  exist,  in  which 
the  Court  may  interpose  by  their  summary  jurisdiction,  and 
discharge  the  defendant,  was  fully  admitted  by  the  Court. 
And  we  think  the  principal  case  is  of  that  description.  An 
Qocertificated  bankrupt  can  have  no  property — no  right  of 
action  even  against  third  persons,  unless  with  the  assent 
of  his  assignees.  How,  then,  can  he  have  any  as  against 
the  assignees  themselves?  It  should  be  remembered  also, 
that,  before  he  was  declared  a  bankrupt,  the  facts  neces- 
sary to  establish  the  bankruptcy  must  have  been  deposed  to 
OD  oath  by  third  persons,  and  the  bankruptcy  declared  by 
die  adjudication  of  commissioners  sitting  under  the  au- 
thority of  an  act  of  Parliament;  and  it  seems  unreason- 
able, that,  upon  the  single  and  unconfirmed  affidavit  of  the 
bankrupt  himself,  all  that  has  been  so  done  should  be 
taken  to  have  been  so  done  without  foundation ;  and  look- 
ing at  the  consequences  of  allowing  such  a  proceeding,  we 
think  they  would  be  most  injurious  to  the  public;  for  what 
lespectable  person  would  become  assignee  to  a  bankrupt's 
(State,  if,  at  any  moment  of  time,  he  was  liable  to  be  ar- 
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rested  for  the  Ml  amount  of  the  assets  reaUied,  nerelj 
because  the  bankrupt  beUeved,  to  which  belief  his  wishes 
would  often  lead  himi  that  the  commission  was  invslid. 
Without  breaking  in^  therefore,  upon  the  general  rule, 
that  the  Court  will  not  try  the  merits  of  a  case  on  oountei 
affidavits,  we  think  this  case  forms  an  exception  of  so 
strong  a  nature,  that  all  must  exclaim  against  qpplymg  to 
it  the  general  rule;  and  upon  this  ground  we  refuse  the 
rule  to  diew  cause. 

Rule  refused* 


May  ^rd. 

The  Brighton 
paving  and  im- 
proTementactfS 
Geo,  A,  c.  dxziz. 
■•  255,  enacts, 
that  actions 
•gainst  persons 
proceeding  un- 
der the  act  shall 
be  brought  with- 
in six  calendar 
months  next  af- 
ter the  matter 
or  thing  done. 
The  treasurer, 
surveyor,  and 
contractors  un- 
der the  act, 
dug  a  sewer 
near  the  plain- 
tiff's house,  in 
consequence  of 
which  the  foun- 
dation was  sunle, 
and  the  walls 
were  cracked: 
-^Held,  that 
the  plaintiff's 
right  of  action 
was  limited  to 
six  months  from 
the  day  the 
cracks  were 
occasioned. 


Llotd  9.  WiGNEY  and  three  Others. 

JL  HIS  was  an  action  on  the  case,  and  brought  agms^ 
the  defendants,  for  an  injury  done  to  the  plaintiff's  house 
by  the  digging  of  a  sewer,  in  consequence  of  which  the 
walls  of  the  house  were  cracked  and  injured.  The  fourth 
count  of  the  declaration  stated,  that,  before  and  at  the 
time  of  the  committing  of  the  grievances  by  the  defendants 
thereinafter  next  mentioned,  the  plaintiff  was  lawfully  pos- 
sessed of  a  certain  messuage,  dwelling-house,  and  stabling, 
with  the  appurtenances  thereunto  belonging,  called  the 
New  Ship  Inn,  situate  and  being  in  Ship  Street,  in  the 
parish  oi  Brighthelmstone,  in  the  coimty  of  ^S^hm^o;;  which 
said  messuage,  dwelling-house,  and  appurtenances,  be, 
the  plaintiff,  used  and  occupied  as  an  inn  for  the  reception, 
lodging,  and  entertainment  of  travellers  and  others  putting 
up  and  abiding  therein,  and  the  business  of  an  inn-keeper 
used,  exercised,  and  carried  on  therein,  to  wit,  at  BrigUr 
helnutone  aforesaid; — yet  the  defiendants,  well  knowing  the 
premises,  but  contriving  and  intending  to  injure  and  ag- 
grieve the  plaintiff  in  the  use,  occupation,  and  enjoyment 
of  the  said  messuage,  dwelling-house,  and  stabling,  with 
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the  appurtenances,  theretofore,  to  wit,  on  the  19th  Febru-  1830. 
orjr,  1828,  and  on  divers  other  days  and  times  between  llotd 
that  day  and  the  day  of  the  commencement  of  this  suit,  ^- 

wroDgniliy  and  unjustly,  without  the  leave  or  licence  of, 
and  against  the  wiU  of  the  plaintiff,  did,  by  divers  wrongful 
aad  improper  acts,  and  otherwise,  wrongfully  and  injuri- 
oosly  cause  and  procure  the  foundation  and  walls,  and 
other  parts  of  the  said  messuage,  dwelling-house,  and  pre- 
■uses,  to  nnk,  bilge,  and  become  cracked,  injured,  and 
broken,  and  in  danger  of  falling;  and  the  said  messuage 
ind  dwelling-house  and  premises  then  and  there  became 
and  were  rendered  unfit  for  habitation  for  a  long  space  of 
tone,  to  wit,  from  the  day  and  year  aforesaid,  hitherto ;  and, 
bj  means  of  the  premises,  the  plaintiff  had  been  forced 
and  oUiged  to  pay,  lay  out,  and  expend,  and  had  paid, 
laid  out,  and  expended  divers  large  sums  of  money, 
aaoonting  in  the  whole  to  the  sum  of  500/.,  in  repairing, 
supporting,  and  amending  the  foundation  walls,  and  other 
parts  of  the  said  messuage,  dwelling-house,  and  premises; 
and  also,  during  all  the  time  aforesaid,  the  plaintiff,  his  fa- 
■Qy  and  guests  residing  in  the  said  messuage,  dwelling- 
house,  and  premises,  were  greatly  disturbed  and  incom- 
BK)ded;and  also^'by  means  of  the  premises,  divers  persons, 
vho,  at  the  time  of  the  committing  of  the  grievance  last 
aforesaid,  were  boarding,  lodging,  and  residing  in  the  said 
neasoage,  dwelling-house,  and  premises  of  the  plaindff,  to 
the  great  gains  and  profits  of  the  plaintiff,  left  and  quitted 
theaaoie;  and  also,  by  means  of  the  premises,  the  plaintiff 
hid  been  greatly  injured  in  his  business  of  an  innkeeper, 
hating  lost  the  custom  and  employment  of  divers,  to  wit, 
of  one  hundred  travellers  and  guests,  who  would  other- 
viae  have  employed  the  plaintiff  in  his  said  trade  and  bu- 
ibeas,  and  put  up,  resided,  and  lodged  at  the  said  mes- 
tnsge,  dwelling-house,  and  premises  of  the  plaintiff,  to  the 
great  gains,  profits,  and  advantage  of  the  plaintiff,  to  wit, 
at  BrigkikdmsUme,  aforesaid. — There  were  other  counts 
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'°^'^  for  wrongfully  and  improperly  making  and  digging  a 
trench  or  sewer,  by  virtue*  of  which  the  foundation  of  the 
plaintiff's  house  sunk,  and  the  walls  were  cracked;  and 
also  counts  for  not  shoring  up  the  premises. 

At  the  trial,  before  Mr.  Justice  Gciselee,  at  the  last  assizes 
for  the  county  of  Sussex^  it  appeared  that  the  defendant 
^igf^!/  was  the  treasurer  appointed  by  the  commissioners, 
under  the  statute  6  Geo.  4,  c.  clxxix,  (an  act  for  the  better 
regulating,  paving,  improving,  and  managing  the  town  of 
Brighthelmsionef  and  the  poor  thereof) ;  that  the  defend- 
ant Wildsj  was  the  surveyor,  and  the  two  other  defendants 
were  contractors  for  making  a  public  sewer  in  a  street  at 
Brighton  in  which  the  plaintiff's  house  was  situate.  The 
plaintiff  gave  in  evidence  the  following  notice  of  action, 
which  he  proved  to  have  been  served  on  each  of  the  de- 
fendants. 

'<  To  WilUam  Wigney,  Aaron  Wild^,  WiUiflm  Lambert, 
senior,  and  William  Lambert,  junior. 
''  I  do  hereby  give  you  notice,  that,  at  or  shortly  after 
the  expiration  of  fourteen  days  from  the  time  of  your  being 
served  with  this  notice,  I  shall  commence  an  action  in  the 
Court  of  Common  Pleas  against  you,  to  recover  damages 
for  the  injury  I  have  sustained  by  reason  of  your  wrong- 
ful acts,  to  wit,  that  you  did  some  time  in  the  months  of 
February,  March,  and  April,  now  last  past,  by  yourselves, 
your  servants,  or  workmen,  make,  alter,  cut,  dig,  work, 
and  enlarge  divers  sewers,  gutters,  drains,  and  ditches,  in 
and  under  a  certain  street  in  the  town  of  Brighthelmstone, 
in  the  county  of  Sussex,  commonly  known  by  the  name  of 
Ship  Street,  near  to  atid  under  a  certain  messuage  or 
dwelling-house,  stabling,  and  premise,  in  my  tenure  and 
occupation  as  an  inn,  commonly  known  by  the  name  of  the 
New  Ship  Inn,  situate  and  being  in  Ship  Street  afore- 
said, in  so  negligent,  incautious,  improvident,  and  impro- 
per a  manner,  that  certain  of  the  walls  of  the  said  messu- 
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^e  and  premises  sank  and  cracked^  and  the  said  mes-  1830. 
mage  and  premises  generally  became  and  were  greatly  en- 
dtogered  and  otherwise  injured;  andj  by  reason  thereof, 
certam  persons  then  using  the  said  messuage  and  premis- 
es ss  such  inn  as  aforesaid,  immediately  quitted  the  same^ 
and  divers  other  persons  have  since  omitted  to  use  the 
■id  BKSBuage  and  premises  as  such  inn  as  aforesaid,  who 
woold  have  firequented  and  used  the  same,  but  for  the 
damage  occasioned  in  manner  above  mentioned;  and  ako, 
dist  yon  didf  by  yourselves,  your  servants,  or  workmen, 
after  the  sinking  and  cracking  of  the  walls  as  aforesaid,  so 
inioflieiently,  imprudently,  and  unskilfully  shore  up  and 
rapport  the  said  messuage  and  premises,  that  I  have  been 
ftnaany  months  deprived  of  so  foil  and  beneficial  an  en- 
jojnieDt  and  occupation  thereof  as  I  ought  to  and  other- 
viK  would  have  had ;  and  by  reason  of  the  above  premises 
Ihare  sa£bred  great  loss  and  damage. 

Daledthis  19th  day  of  (Signed) DartrfZfoyrf." 

The  fiwts  proved  were  as  follows — In  the  beginning  of 
Pehwarjff  1828,  the  defendants  gave  the  plaintiflT  notice 
diat  Ibey  intended  to  construct  a  sewer  in  Ship  Street,  in 
vbich  dieplaintifrs  house  was  situate;  that  the  sewer  was 
dog  to  the  depth  of  twenty-seven  feet;  and  that  the  soil 
bong  friable  and  shingly,  and  the  defendants  not  having 
rapported  the  aides  of  the  sewer  or  trench  with  struts 
across  die  foundation  of  the  plaintiff's  house  sank,  and  the 
vds  cracked^  although  they  had  been  shored  up  by  the 
drfeadaots  shortly  after  they  began  to  dig  the  sewer,  and 
vUcfa  was  completed  on  the  16th  of  March  ;  but  the  shores 
nsiiiied  against  the  walls  of  the  plaintiff's  house  until  the 
■nddie  of  the  month  of  iljpn^  following;  and  the  plaintiff 
proved  that  he  had  suffered  inconvenience,  by  the  shores 
pferoiliug  free  access  to  his  house  after  the  sewer  was  fi- 
oidicd;  but  the  walls  were  cracked  shortly  after  it  was  dug, 
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1830.  and  the  present  action  was  commenced  on  the  6th  OclobeTf 
Lloyd  i^SS,  the  defendants  haying  been  served  with  the  above 
notice  on  the  I9th  September  preceding. 

For  the  defendants,  it  was  objected — Fir^f  that  the 
action  had  been  commenced  too  late,  as  the  S55th  section 
of  the  act  enacts  that  all  actions  brought  against  any  per- 
son or  persons,  for  any  thing  done  in  pursuance  of  the 
act,  shall  be  brought  within  six  calendar  months  after  the 
matter  or  thing  done;  and  that  notice  shall  be  given  to  the 
commissioners  appointed  under  the  act,  of  the  cause  or 
ground  of  action.  Here,  the  matter  or  thing  done,  vix.  the 
digging  of  the  sewer,  having  been  completed  more  than 
six  months  before  the  action  was  commenced,  and  there 
being  nothing  in  the  notice  of  action,  or  in  either  of  the 
counts  of  the  declaration  applicable  to  the  only  injury 
the  plaintiff  proved  he  had  sustained,  namely,  the  preven- 
tion of  access  to  his  house  by  keeping  up  the  shores  after 
the  completion  of  the  sewer,  he  ought  to  have  been  nonsuit- 
ed. Secondly,  the  notice  of  action  ought  to  have  been  ad- 
dressed to  the  defendant  Wigney  in  his  character  of  trea- 
surer, or  to  the  commissioners  under  the  act.  And,  Uutlyt 
as  the  plaintiff  had  notice  that  the  commissioners  intended 
to  make  the  sewer,  before  the  work  was  conunenced,  it  was 
his  duty  to  have  taken  proper  precautions  for  the  safety  of 
his  house. 

The  learned  Judge  left  it  to  the  Jury  to  Bay-— first, 
whether  there  was  negligence  in  the  construction  of 
the  sewer;  secondly,  whether  the  plaintiff  had  notice 
from  the  commissioners,  as  to  their  intention  to  dig  the 
sewer  so  deep;  and  lastiy,  whether  the  access  to  the 
plaintiff's  house  had  been  obstructed  by  the  keeping  up 
of  the  shores  after  the  6th  April,  1 8^8,  so  as  to  bring  the 
plaintiff's  cause  of  action  within  the  six  months,  as  required 
by  the  355th  section  of  the  act. 

The  Jury  found  a  verdict  for  the  plaintiff  against  all 
the  defendants,  damages  100/.,  and  said  that  the  access  to 
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the  plaintiff's  bouse  had  been  obstructed  by  tbe  keeping  18;i0. 
op  of  the  shores  subsequently  to  the  6th  April.  The 
kamed  Judge,  however,  reserved  to  the  defendants  leave 
to  move  to  set  aside  the  verdict,  and  enter  a  nonsuit,  or 
that  a  new  trial  might  be  had,  in  case  the  Court  should  be 
trf'oinnion  that  the  action  was  not  maintainable  on  the 
objections  taken  at  the  trial. 

Mr.  Serjeant  Wilde,  in  the  last  Michaelmas  Term,  ac* 
cordingly  obtained  a  rule  itMf ,  and  relied  mainly  on  the 
gnrand,  that  the  action  was  not  commenced  within  the 
period  limited  by  the  act,  as  the  only  continuing  damage 
accnimg  to  the  plaintiff  was,  the  defendants  keeping  up  the 
shoies,  which  was  not  complained  of  in  the  notice,  or  alleg- 
ed as  a  ground  of  injury  in  either  of  the  counts  in  the  decla- 
ntion;  and  there  was  no  ground  for  saying  that  the  de- 
fisndants  were  not  fully  authorized  to  dig  the  sewer,  or  that 
tbey  bad  exceeded  their  jurisdiction  in  so  doing.  The 
Jury  negatived  the  fact  of  their  having  been  guilty  of 
negligence  in  its  construction.  In  the  case  of  the  Go- 
vernor and  Company  of  the  British  Cast  Plate  Manu- 
fadurers  v.  Meredith  {a\  where  the  acts  of  commissioners 
appointed  by  a  paving  act,  occasioned  a  damage  to  an 
indiTidiial,  without  any  excess  of  jurisdiction  on  their  part, 
it  was  held,  that  neither  they,  nor  the  labourers  employ- 
ed by,  and  acting  under  them,  were  liable  to  an  action. 
But,  as  the  plaintiff  had  notice  that  the  sewer  was  about  to 
^  ilogy  previously  to  the  commencement  of  the  work,  it  was 
iRcumbent  on  him  to  protect  his  own  house ;  for,  in  Pey* 
Urn  ?.  The  Governors  of  St.  Thomas's  Hospital  (6),  where 
tbe  reversioner  of  a  house  brought  an  action  on  the  case 
igainst  the  owner  of  the  adjoining  house,  for  puUing  it 
down,  without  shoring  up  the  plaintiff's  house,  in  conse- 
quence of  which  it  was  impaired,  and  in  part  fell  down,  it 

(fl)  4  Term  Rep.  794. 
(A)  9  Barn,  h  Crcsa.  725;  S.  C,  3  Car.  &  Payne,  363. 
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1830.        was  heldi  thati  as  die  plaintiff  had  not  alleged  or  proved 

Lloyd        ^^^  ^S*'^^  ^^  ^^"^^  ^^  bouse  supported  by  the  defendants, 
V*  he  was  bound  to  protect  himself  by  shoring,  and  could  not 

complain  that  the  defendants  had  neglected  to  do  it. 

Mr.  Serjeant  Taddy  now  shewed  cause* — As  no  objec- 
tion was  made  to  the  declaration  at  the  trial,  it  is  now  too 
late  to  raise  it;  and  it  is  a  well-known  and  established 
principle  of  pleading,  that  it  is  sufficient  for  a  plaintiff  to 
describe  in  his  declaration  the  main  cause  of  the  damage 
or  injury  he  has  sustained;  and  here  he  has  alleged,  that 
the  defendants  wrongfully  caused  the  foundation  and  walls 
of  his  house  to  sink  and  become  cracked,  and  in  danger  of 
falling,  which  might  hare  been  obviated,  if  the  sides  of 
the  sewer  had  been  properly  secured  by  piles  and  struts, 
so  as  to  prevent  the  loose  earth  from  falling  in,  by 
which  the  foundation  of  the  plaintiff's  house  was  injured. 
The  causa  causana  was  the  digging  the  sewer  too  deep; 
and  in  Jones  v.  Bird  (a),  it  was  held,  that  commission- 
ers of  sewers,  and  persons  working  by  their  order,  in  the 
course  of  the  necessary  repair  of  a  sewer  in  the  neigh- 
bourhood of  houses,  are  bound  to  take  all  such  proper 
precautions  for  securing  them,  and  to  shore  them  up  if 
necessary,  as  skilful  persons  would  do;  and  that  they  were 
bound  to  give  the  owner  of  a  house  specific  notice  of  the 
danger  arising  therefrom ;  and  that  a  general  notice  to  him 
to  take  proper  means  to  secure  his  house,  was  not  sufficient. 
There,  too,  the  notice  of  action  stated,  that  the  defend- 
ants, who  were  contractors  under  the  commissioners,  made, 
altered,  cut,  dug,  worked,  and  enlarged  certain  sewers,  run- 
ing  under,  through,  or  adjoining,  or  near  to  the  plaintiff's 
house,  in  so  negligent,  incautious,  unskilful,  improvident, 
and  improper  a  manner,  that  it  fell  down;  and  by  the  de- 
claration and  proof  given,  it  appeared  that  the  sewer  did 
not  run  close  to  the  plaintiff's  house,  but  close  to  five 

(ci)  5  Barn.  &  Aid.  837;  S.  C.  1  Dow.  &  Ryl.  497. 
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Other  houses  adjoining  thereto^  and  that  the  house  was      ^^^ 
damsged^-and  fell  in  consequence  of  the  fall  of  a  stack  of 
diimiieys  of  one  of  those  houses  which  had  been  built  on 
die  arch  of  the  sewer^  and  which  had  been  insufficiently 
shored  up  by  the  defendants  during  the  continuance  of 
the  work ;  it  was  held  that  this  notice  sufficiently  describ- 
ed the  cause  of  action,  and  Mr.  Justice  Bayley  said  (a)e 
**  A  notice  of  this  sort  does  not  require  the  same  preci* 
don  as  a  declaration.    It  is  quite  sufficient  if  it  calls  the 
attention  of  the  defendants  to  the  general  nature  of  the 
injaryy  so  that  they  may  go  to  the  prembes,  and  see  what 
the  ground  of  complaint  is.    If  it  were  otherwise,  it  would 
be  necessary,  in  many  cases,  to  have  a  notice  with  several 
counts  in  it.**     Here,  the  plaintiff  expressly  gave  the  de- 
fendants notice,  that,  after  the  cracking  of  the  walls,  the 
pranises  were  so  insufficiently  shored  up  and  supported, 
chat  he  had  been  deprived  of  so  full  and  beneficial  an  en- 
joyment and  occupation  thereof  as  he  otherwise  would 
have  had;  and  the  defendants,  by  placing  the  shores  against 
thewaUs  of  the  house,  in  fact  admitted  that  they  had  caused 
the  foundadon  to  sink:  they  are,  therefore,  liable  for  all 
the  consequences.    But  the  shores  were  so  placed,  as  not 
merely  to  prevent  the  effect  of  an  injury  which  might  be 
occasioned  by  the  digging  of  the  sewer,  but  to  prevent  all 
aooess  to  the  plaintiff's  house.     Lastly^  the  action  was 
ocsmnenced  in  time.     The  thing  done  in  the  S55th  sec- 
tioD  of  the  statute,  applies  to  a  continuing  injury ;  and  here, 
although  the  cracks  in  the  wall  were  the  original  or  pri- 
inary  cause  of  damage,  yet,  the  keeping  up  the  shores  was 
a  continuation  of  such  damage ;  and  as  long  as  the  cracks 
resnained,  the  plaintff  had  his  right  of  action  against  the 
defendants.     The  act  of  commission  was  the  digging  of 
the  sewer;  the  act  of  omisrion,  the  not  shoring  it  up  pro- 
periy :  and  as  the  access  to  the  plaintiff's  house  was  ob- 

(a)  5  Bam.  &  Aid.  845. 
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1830.  structed  within  six  months  from  the  commencement  of 
the  actioni  it  is  an  injury  within  the  fourth  count  of 
the  declaration,  in  which  the  plaintiff  alleged,  that  the 
defendants  did,  by  divers  wrongful  and  improper  acts, 
wrongfully  and  injuriously  cause  and  procure  the  foun- 
dation and  walls  of  the  house  to  sink,  bilge,  and  become 
cracked,  injured,  and  broken,  and  in  danger  of  falling; 
and  that  the  house  became  and  was  rendered  unfit  for 
habitation,  for  a  long  space  of  time. .  The  plaintiff  under 
that  count  proved,  that  the  defendants  had  placed  shores 
against  the  walls  of  his  house,  by  which  they  admitted 
that  some  antecedent  act  called  upon  them  to  do  so,  and 
they  injudiciously  allowed  them  to  remain,  by  which,  as 
the  Jury  found,  the  access  to  the  plaintiff's  bouse  was 
obstructed :  and  although  it  has  been  said  that  he  should 
have  shored  up  or  protected  his  house;  yet  it  does  not 
appear  that  he  bad  any  notice  that  the  defendants  intend- 
ed to  dig  the  sewer  so  deep ;  and  he  had  every  reason  to 
presume  that  they  would  take  all  such  proper  precautions 
as  were  necessary,  and  see  that  the  sewer  was  properly 
dug,  and  the  sides  properly  shored  up  or  secured. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Andrews  hi  support 
of  the  rule. — The  defendants  were  acting  in  the  execution 
of  a  public  duty,  and  under  an  act  of  Parliament  for  improv- 
ing the  town  oiBrighton^  which  authorized  the  commission- 
ers appointed  by  that  act  to  cut  and  make  drains  and  sewers. 
A  continuing  damage  within  six  months  is  not  sufficient  to 
give  the  plaintiff  a  right  of  action;  there  must  be  a  contuiu- 
ing  negligence  on  the  part  of  the  defendants.  The  Jury 
merely  found  that  the  access  to  the  plaintiff's  house  was 
obstructed  subsequently  to  the  6tb  oi  April;  but  the  con- 
sequence, as  proved,  did  not  result  from  the  nature  of  the 
work,  but  from  the  keeping  up  of  the  shores. .  The  plaintiff 
had  sufficient  knowledge  of  what  was  going  on  without  any 
notice  from  the  commissioners,  and  he  was  bound  to  take 
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care  of  his  own  house.  But  the  form  of  the  notice  and  of  1^30. 
the  dedarationy  coupled  with  the  evidence  adduced  by  the 
plaintiff^  are  a  complete  answer  to  his  right  of  action;  for 
he  has  not  complained  of  an  injury  by  the  keeping  up  of 
the  thorea,  but  only  that  his  house  was  insufficiently  and 
unskilfully  shored  up  and  supported.  But  the  walls  were 
cnckedy  and  the  foundation  sunk,  more  than  six  months 
befi)re  the  action  was  brought;  and  a  continuing  damage 
or  injury  can  only  arise  where  each  day  brings  a  repeti- 
tion of  the  injury ;  but  the  mere  circumstance  of  the  cracks 
remaining  in  the  walls  is  not  a  continuing  damage  within 
the  tenna  of  the  notice  or  the  declaration.  The  suit, 
therefore,  was  not  commenced  in  time;  for  the  plaintiff's 
cause  of  action  accrued  on  the  day  the  walls  were  crack- 
ed, and  the  mere  continuance  of  the  cracks  gave  him  no 
oew  rq^t  of  action.  In  Godin  v.  Ferris  (a),  it  was  held, 
that  an  action  could  not  be  maintained  against  the  officers 
of  the  customs  for  seimig  goods  as  forfeited  by  the  re- 
renoe  laws,  unless  it  were  brought  within  three  months 
after  the  actual  seizure,  notwithstanding  a  suit  was  insti- 
toted  in  the  Exchequer  for  the  condemnation  of  the  goods, 
which  was  depending  at  the  expiration  of  the  three  months. 
So,  in  Samnders  v.  Saunders  (6),  where  the  commander  of 
one  of  the  king*s  armed  vessels  seized  a  vessel  and  cargo 
at  tea,  and  brought  them  into  the  next  port  on  suspicion 
of  smuggling;  and  after  process  in  the  Exchequer ,  the 
ovner  procured  an  order  for  re-delivery,  under  which  he 
obtained  only  a  part  of  the  goods  from  the  defendant;  it 
vas  held  that  the  owner  could  not  maintain  trover  for  the 
renainder,  if  the  action  were  brought  after  three  months 
fran  the  original  seizure,  though  within  three  months  from 
the  order  for  the  re-delivery.  Although,  in  Roberts  v. 
&ad(c),  it  was  held,  that  though  the  general  highway  act, 
13  Geo.  3,  c.  78,  s.  81,  directs  that  actions  against  any  per- 

t«)  2  Hen.  BL  14.         (6)  2  East,  254.         (c)  16  East,  215. 
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1830.        sons  for  any  thing  done  or  acted  in  pursuance  thereofi 
shall  be  commenced  within  three  calendar  months  after 
die  &ct  committedj  and  not  afterwards;  yet,  that,  if  sun 
Teyors  of  highways,  in  the  execution  of  their  office,  under- 
mine a  wall  adjoining  to  the  highway,  which  did  not  fiill 
more  than  three  months  afterwards,  they  were  subject  to 
an  action  on  the  case  for  the  consequential  injury  within 
three  months  after  the  falling  of  the  wall;  yet  Lord  Elr 
lenborough  said—''  It  is  sufficient,  that  the  action  was 
brought  within  three  months  after  the  wall  fell,  for  that  is 
the  gravamen^  the  consequential  damage  is  the  cause  of 
action  in  this  case.**    So,  here  the  cracking  of  the  walls 
and  the  sinking  of  the  foundation  of  the  plaintiff's  house 
were  the  graoamenj  and  the  consequential  damage  arose 
immediately,  which  was  more  than  six  months  before  these- 
tion  was  brought.     In  Crook  ▼•  M*  TavUh  (a),  where  an  of- 
ficer in  the  preventiTe  service  boarded  a  ship,  and  left  three 
men  on  board,  and  on  the  following  morning  returned  and 
told  the  master  he  had  seised  her,  and  detained  her  for 
nearly  a  mcmth,  it  was  held  that  an  action  of  trespass  for 
the  seizure  must  be  brought  within  thr^  months  from  the 
day  of  boarding  the  vessel,  as  the  act  of  seizure  on  that 
day  must  be  considered  as  the  matter  or  thing  done  with- 
in the  meaning  of  the  statute  S8  Geo.  3,  c.  37,  which  re- 
quires all  actions  brought  against  any  person  for  any  thing 
done  by  him  in  pursuance  of  that  or  any  other  statute  re- 
lating to  his  Majesty  8  customs  or  excise,  to  be  commenced 
within  three  months  next  after  the  matter  or  thing  done. 
So,  here  the  matter  or  thing  done  was  the  causing  the  walls 
to  crack,  and  the  foundation  of  the  house  to  sink.    In 
MoBsey  v.  Johnson  (&),  which  was  the  case  of  a  continuing 
imprisonment,  it  was  held  that  a  magistrate  is  liable  to 
answer  in  an  action  for  such  part  of  the  imprisonment  suf- 
fered under  his  warrant  as  was  within  six  calendar  months 

{a)  8  B.  Moore,  265;  5.  C.  1  Bing.  167.  (6)  12  East,  67* 
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before  the  action  was  commenced  against  him.  So>  in  1830. 
OiOan  v.  BoddingUm  {a),  where  the  London  Dock  Com- 
pany undermined  the  waQ  of  a  wharf,  in  consequence  of 
which  it  fell,  it  was  held,  that,  as  the  action  was  brought 
within  six  months  after  the  falling  of  the  wall,  it  was  suf- 
ficient, although  it  had  been  undermined  two  years  pre-* 
▼ioualy.  There,  the  plaintiff  sustiuned  a  positive  damage 
Iqr  the  falling  of  the  wall,  whilst  here  he  recdved  none 
after  the  walls  were  cracked ;  and  the  only  injury  he  prov- 
ed he  had  sustained  was  by  the  keeping  up  of  the  shores 
by  which  the  access  to  his  house  was  obstructed,  and 
which  did  not  form  a  subject  of  complaint,  either  in  the 
notice  or  in  any  of  the  counts  of  the  declaration* 

Lord  Chief  Justice  Tindal. — It  appears  to  me,  that  it 
is  not  necessary  for  the  Court  to  decide  on  several  of  the 
points  which  have  been  raised  in  the  course  of  the  argu- 
ment;, for  the  main  question  is,  whether  any  damage  was 
proved  to  have  been  sustained  by  the  plaintiff  within  the 
time  limited  for  the  commencement  of  his  action  by  the 
255th  section  of  the  statute,  and  within  the  terms  of  his 
notice  and  declaration;  for,  unless  he  bring  himself  within 
those  three  predicaments,  this  action  is  not  maintainable. 
The  Jury  have  negatived  that  the  plaintiff  sustained  any 
damage  witiiin  the  six  months,  within  which  period  the 
action  ought  to  have  been  commenced,  except  the  keep-* 
ing  up  the  shores  against  his  house,  and  the  consequent 
obstruction  of  access  to  it.    The  question  then  is,  whether 
that  particular  damage  is  the  cause  of  injury  stated  in  the 
phuntiff's  notice  of  action,  or  in  his  declaration.    In  the 
notice  it  is  stated  that  the  defendants,  by  themselves,  their 
servants,  and  workmen,  made,  cut,  and  dug  divers  sewers 
and  drains  near  to  the  plaintiff's  house,  in  so  negligent  and 
improper  a  manner,  that  certain  of  tiie  walls  of  the  said 

(a)  1  Ryan  &  Mood.  161. 
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]8ao.        messuage  and  premises  sank  and  cracked,  and  that  the 
premises  generally  became  gready  endangered  and  injur- 
ed|  and  by  reason  thereof  certain  persons  therein  then  im- 
mediately quitted  the  same,  and  diTers  other  persons  have 
since  omitted  to  use  them,  who  would  have  frequented 
and  used  them  but  for  the  damage  occasioned  in  the  man- 
ner above  mentioned;  and  also  that  the  defendants  did,  by 
themselves,  their  servants,  and  workmen,  after  thfs  sinking 
and  cracking  of  the  walls  as  aforesaid,  so  insufficiently,  im- 
prudently, and  unskilfully  shore  up  and  support  the  pre- 
mises, that  the  plaintiff  had  been  for  many  months  de- 
prived of  so  full  and  beneficial  an  enjoyment  and  occupa- 
tion thereof  as  he  ought  to  and  otherwise  woidd  have  had. 
That  does  not  apply  to  an  injury  or  damage  resulting  to 
the  plaintiff  from  keeping  up  the  shores,  or  not  taking 
them  away.     Let  us  then  look  at  the  fourth  count  of  the 
declaration,  on  which  the  plaintiff  relies,  and  in  which  it 
is  alleged  that  the  defendants  wrongfully  and  unjustly, 
without  the  leave  or  licence,  and  against  the  will  of  the 
plaintiff,  did,  by  divers  wrongful  and  improper  acts,  and 
otherwise,  wrongfully  and  injuriously,  cause  and  procure 
the  foundation  and  walls  and  other  parts  of  the  said  mes- 
suage, dwelling-house,  and  premises,  to  sink,  bilge,  and 
become  cracked,  injured,  and  broken,  and  in  danger  of 
falling ;  and  the  said  messuage,  &c.  &c.  then  and  there  be- 
came and  were  rendered  unfit  for  habitation  for  a  long 
space  of  time,  to  wit,  from  the   19th  February,  1838, 
hitherto;  and  that,  during  all  the  time  aforesaid,  the  plain- 
tiff, his  family,  and  guests,  residing  in  the  said  messuage, 
were  greatly  disturbed  and   incommoded;   and  also,  by 
means  of  the  premises,  the  plaintiff  had  been  greatly 
injured  in  his  business  of  an  innkeeper,  having  lost  the 
custom  and  employment  of  divers,  to  wit,  of  one  hundred 
travellers  and  guests,  who  would  otherwise  have  employ- 
ed the  plaintiff  in  his  said  trade  and  business,  and  put  up, 
resided,  and  lodged  at  the  said  premises  of  the  plaintiff. 
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Now,  this  certainly  does  not  correspond  with  the  only         ^^30. 
damage  the  plaintiff*  proved  he  had  sustained  within  six        lloti> 
moDths  previously  to  the  day  of  the  commencement  of  this       ,„  ^• 
action,  namely,  the  not  removing  the  shores.     It  there- 
fore seems  to  me,  on  this  short  ground,  that  the  damage 
resnlting  to  the  plaintiff*,  after  the  cracking  of  the  walls, 
by  keeping  up  the  shores,  was  not  properly  described  either 
in  hb  notice  of  action  or  in  the  declaration;  and  that,  as 
tlie  action  was  not  commenced  within  six  months  from  the 
time  of  the  cracking  of  the  walls,  the  rule  for  entering  a 
nonsait  must  be  made  absolute, 

« 

Mr.  Justice  Park.  —  I  fully  agree  with  my  Lord 
Chief  Justice.  The  injury  occasioned  to  the  plaintiff 
by  the  digging  of  the  trench  or  sewer  was  more  than 
flx  mcnths  before  the  commencement  of  his  action,  and 
n  was  all  the  damage  consequent  upon  it*  The  words 
of  the  255th  section  of  the  statute  are,  that  all  actions 
against  persons  for  any  thing  done  in  pursuance  of  the 
art,  shall  be  brought  within  six  calendar  months  after 
tbe  matter  €tr  thing  done,  and  not  after  the  act  com- 
mtied;  and  although  the  keeping  up  the  shores  might 
bafe  occasioned  an  injury  to  the  plaintiff,  it  is  not  stated 
either  b  the  notice  or  in  the  declaration.  The  fourth 
count  alleges  that  the  defendants  did,  by  divers  wrongful 
and  improper  acts,  cause  and  procure  the  foundation  and 
waDs  of  the  plaintiff^s  house  to  sink  and  become  cracked 
and  m  danger  of  falling;  but  the  evidence  was  that  the 
only  inconremence  the  plaintiff  had  experienced  after  the 
craving  of  the  walls,  which  was  more  than  six  months  be- 
twe  the  action  was  brought,  was  by  the  shores  obstruct- 
Bg  the  access  to  his  house.  As,  therefore,  the  keeping 
op  the  shores  was  not  stated  as  a  ground  of  damage  or  in- 
jvy  to  the  plaintiff  in  the  notice  or  declaration,  and  as  the 
*alls  were  cracked  more  than  six  months  before  the  ac- 
tion was  brought,  I  am  of  opinion  that  it  was  commenced 
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|830.^      too  late»  and  consequently!  that  the  plaintiff  is  not  entitled 
to  recoTer. 

Mr.  Justice  Gaselee. — The  only  mode  by  which  this 
verdict  could  be  supported,  would  be  on  the  supposition 
that  the  injury  proved  at  the  trial,  within  the  six  months, 
by  the  keeping  up  the  shores,  must  be  considered  as  part 
of  the  act  done,  vix.  a  damage  resulting  to  the  plaintiff 
from  the  digging  or  sinking  of  the  sewer.  The  question 
then  is,  whether  the  shoring  up  the  waDs,  and  keefing  up 
the  shores,  so  as  to  obstruct  the  access  to  the  plaintiff's 
house,  is  a  continuing  damage,  within  either  of  the  counts 
of  the  declaration.  Although  I  entertain  some  doubt  on 
the  subject,  it  is  not  so  strong  as  to  induce  me  to  differ 
from  the  rest  of  the  Court.  There  was  no  evidence  that  the 
house  was  shored  up  in  an  insufficient  or  unskilful  manner; 
and  the  omission  or  neglect  to  remove  the  shores  form- 
ed no  subject  of  complaint  either  in  the  notice  of  action  or 
the  declaration;  as  in  the  notice  the  plaintiff  alleged  that 
the  defendants  had  made  and  dug  a  sewer,  in  so  negligent 
and  improper  a  manner,  that  certain  walls  of  his  house 
sunk  and  cracked,  and  that,  after  the  sinking  and  cracking 
of  the  walls,  they  insufficiently  and  unskilfully  shored  up 
and  supported  the  premises;  and  in  the  declaration  he 
averred  that  the  defendants  wrongfully  and  injurioudy 
caused  and  procured  the  foundation  and  walls  of  his  house 
to  sink  and  become  cracked  and  injured,  but  no  mention 
was  made  as  to  its  having  been  improperly  shored  up;  and 
the  walls  were  cracked  more  than  six  months  bef(»e  the 
action  was  brought. 

Mr.  Justice  Bosanqubt. — ^I  am  also  of  opinion  that  this 
rule  ought  to  be  made  absolute.  Two  injuries  were  com- 
plained of  in  the  notice  of  action:— ;/!r^,  the  injury  done 
to  the  plaintiff's  house  by  the  diggmg  of  the  sewer,  and 
by  which  the  walls  were  cracked  and  sunk;  sod , secondly. 
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by  the  unskilfiilly  shoring  up  the  premises  after  the  sinking  1830. 
and  cracking  of  the  walls;  and  the  only  damage  the  plain- 
tiff proved  he  had  sustained  was  by  the  defendants'  omit- 
ting to  remove  the  shores  after  the  sewer  was  complet- 
ed, and  by  which  the  access  to  his  house  was  obstruct- 
ed. Nowy  the  injury  done  to  the  house  by  the  cracking  of 
the  walls  was  more  than  six  months  before  the  commence- 
■ent  of  the  action,  and  the  mere  continuance  of  the  cracks 
euioot  be  considered  as  a  continuing  damage,  for  they  re« 
aabed  die  same  as  at  first,  and  would  have  so  continued 
lor  months  or  years.  Beisdes,  the  plaintiff  received  no  ad- 
ditional injury  after  the  walls  were  cracked.  As,  therefore, 
the  action  was  not  brought  within  six  months  from  the  time 
the  waDs  were  cracked,  and  the  not  removing  the  shores 
&nned  no  ground  of  complaint  either  in  the  plaintiff's  no- 
tice of  action  or  in  the  declaration^  the  rule  for  entering  a 
Booaoit  must  be  made — 

Absolute. 


Scott  v.  Watkinson.  ,^    ,  . 

1  HIS  was  an  action  of  iusumpsii  for  the  breach  of  a  where  a  ver- 
cootnct  entered  into  by  Ae  defendant  for  the  sale  of  a  f^  ^.J^''n^\ 

^  20/.,  the  Court 

eertab  quantity  of  hay  to  the  plaintiff.    The  declaration  wiu  not  grant  a 

stated,  that  the  plaintiff  agreed  to  buy,  and  the  defendant  though  it'bea- 

toieD,  a  certain  stack  of  hay  to  the  phuntiff,  of  the  value  SJ^^Tcon^rl^t; 

of  18^,  to  be  taken  away  by  Ae  plaintiff  within  a  reason-  ^®  '':}^f^^  ""^ 

''     ''  ^  the  Judge. 

able  time. 

At  the  trial,  before  Mr.  Baron  Yaughan^  at  the  last  as- 
ues  for  the  county  of  Si^olk,  the  plaintiff  proved  that, 
a  ibrtnijg^t  after  the  contract  was  made,  he  sent  his  ser- 
vants to  take  away  the  hay,  but  that  the  defendant  re- 
fiiaed  to  let  them  have  it.  The  Jury,  after  a  strong  inti- 
mtion  from  Uie  learned  Baron  that  the  plaintiff  was  en- 
titled to  recover,  found  a  verdict  for  the  defendant. 

Mi.  Serjeant  Russell,  on  a  former  day  in  this  Term, 
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1830. 
Scott 

V. 

Watkinson. 


applied  for  a  rule  calling  on  the  defendant  to  shew  cause 
why  this  verdict  should  not  be  set  aside,  and  a  new  trial 
had,  on  the  grounds  that  it  was  contrary  to  evidence, 
and  against  the  express  opinion  of  the  learned  Judge. 
In  Freeman  v.  Price  (a),  where  the  verdict  was  per- 
verse  J  the  Court  of  Exchequer  granted  a  new  trial,  al- 
though the  damages  found  for  the  plaintiff  were  less  than 
20/. ;  and  after  time  taken  to  consider.  Lord  Chief  Baron 
Alexander  said,  that  the  Court  was  of  opinion  that  it  was 
a  perverse  verdict,  and  to  which  the  rule,  with  respect  to 
the  smaU  assessment  of  the  damages,  did  not  apply ;  and 
the  rule  for  a  new  trial  was  made  absolute,  without  payment 
of  costs. 


The  Court  said,  that  they  would  communicate  with  Mr. 
Baron  Vaughan  on  the  subject;  and  Mr.  Justice  PariE: now 
said,  that  he  had  seen  him,  and  that  he  said  that  although  he 
should  have  been  better  satisfied  if  the  verdict  had  been 
the  other  way,  yet  that  he  did  not  consider  it  so  perverse 
as  to  induce  the  Court  to  grant  a  new  trial  vAthaut  pay- 
ment of  costs. 

Rule  refused. 

(a)  1  Younge  &  Jerv.  402. 


Ttiesfiay, 
May  Ath. 


CuMiNo  and  Another,  Assignees  of  Heale,  a  Bankrupt, 

r.  Welsford  and  Others. 
The  Same  v.  Harris  and  Another. 

M.  HESE  were  actions  of  assumpsit*    The  first  was  for 

money  had  and  received,  and  brought  by  the  plaintiflTs,  as 

by^waiirfT&Us  ^^ssignees  of  Healer  a  bankrupt,  to  recover  from  the  de- 

within  the  pro- 
viao  of  the  108th 

section  of  the  statute  6  Oeo,  4,  c  16,  which  comprises  al/ judgments  by  default,  and  cannot  be  re- 
strained to  judgments  by  default  by  the  consent  or  collusion  of  the  parties;  and  the  words  "  o6/atit- 
ed  by  default,  confession,  or  nil  dicitf**  apply  to  a  judgment  obtained  before,  as  well  as  after,  the 
passing  of  the  act. 


An  execution 
sued  out  upon  a 
final  judgment, 
after  a  judgment 
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fendants,  execution  creditors  of  the  bankrupt,  the  pro-         1^30. 
ceeds  of  a  sale  under  an  execution,  which  had  been  sued 
OQt  at  their  instance,  and  a  levy  made  thereon  under  the 
feOowing  circumstances : — 

The  defendants,  in  1834,  commenced  an  action  against 
Heak^  the  bankrupt,  a  salesman  at  Plymouth^  for  goods 
JoU  and  delivered.  On  the  7th  January^  18S5,  he  suffer- 
ed judgment  by  nil  dicit;  upon  which  a  writ  of  inquiry  was 
«Md  out,  returnable  on  the  third  retiu*n  of  Hilary  Term, 
and  wbidi  was  executed  on  the  5th  February;  final  judg- 
nent  was  signed  on  the  18th  February  following;  where- 
opoD  Heale  brought  a  writ  of  error;  and,  in  Hilary  Term, 
1826,  the  judgment  was  a£Srmed;  upon  which  a  ^eri 
facias  was  sued  out  on  the  Snd  February  in  that  year, 
mder  which  the  Sheriff*s  officer  seized  and  took  possession 
<^  Healers  goods  on  the  6th  February ,  but,  at  his  request, 
and  m  consequence  of  the  illness  of  his  wife,  the  sale  of  the 
goods  was  postponed  till  the  4th  of  April  following,  when 
part  of  hia  effects  was  sold,  and  the  remainder  on  the 
5di,  and  the  proceeds  of  the  dale  were  afterwards  paid 
orer  to  the  defendants  accordingly.  But,  as  Heale  had 
oonnmtted  an  act  of  bankruptcy  on  the  3rd  of  April,  by 
die  fraudulent  transfer  or  conveyance  of  some  shares  in  a 
diip  of  which  he  was  part  owner,  to  a  creditor,  and  a  com- 
nisskm  of  bankruptcy  having  been  afterwards  sued  out 
agamst  him,  the  plaintifis,  as  his  assignees,  brought  the 
present  actiiHi  against  the  defendants,  by  which  they  sought 
to  leeoTer  the  proceeds  of  the  sale,  alleging  that  the  act  of 
lankniptcy  had  intervened  between  the  sale  of  the  goods 
lad  the  payment  of  the  proceeds  to  the  defendants. 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last 
Ames,  at  Exeter,  the  Jury  found  a  verdict  for  the  plain- 
^,  damages  181/.,  being  the  proceeds  of  the  amount 
of  the  sale;  but  no  leave  having  been  reserved  to  the 
defendants  to  move  to  set  aside  the  verdict  and  enter  a 
aoDsmt— 

▼OL.  IV.  R 
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Mr.  Serjeant  Stephen,  on  a  former  day  in  this  Tenn, 
applied  for  a  rule  nUi  that  a  new  trial  might  be  had,  on  the 
ground,  that  this  case  did  not  fall  within  the  proviso  of 
the  108th  section  of  the  statute  6  Geo.  4»  c  16  (a).  The 
judgment  upon  which  the  defendants  had  caused  execu- 
tion to  be  sued  out  was  not  a  judgment  by  de&ult,  but 
a^nal  judgment  qfier  a  judgment  by  default,  and  which 
was  not  within  the  words  or  meaning  of  the  proviso,  and, 
therefore,  this  case  stands  as  it  did  at  common  law  be- 
fore the  statute  was  passed,  and  the  executicm  is  pro- 
tected by  the  general  enactment  in  the  clause  in  question, 
as  having  been  served  and  levied  by  seizure  upon  the 
bankrupt's  property  before  his  bankruptcy.  An  execu- 
tion creditor  ought  not  to  be  divested  of  his  rights,  par- 
ticularly when  such  execution  has  been  sued  out  band 
fide,  and  without  fraud  or  collusion.  The  intention  of 
the  Legislature,  in  introducing  the  proviso,  was  to  im- 
pose a  check  on  voluntary  preferences  by  means  of  se- 
cret securities,  although  the  words  in  which  it  is  expressed 
are  of  more  extensive  import.  So,  the  policy  of  the  ex- 
ception is  to  do  away  the  effect  of  judgments  obtained  by 
concert  between  a  debtor  and  a  favoured  creditor  to  defeat 
the  creditors  at  large,  as  in  the  cases  of  secret  warrants 
of  attorney.  B[ere,  however,  there  is  no  ground  for  say- 
ing, that  there  had  been  any  fraud  or  connivance  between 


(a)  By  which  it  is  enacted, 
'^Tliatno  creditor  having  secu- 
rity for  his  debty  or  having  made 
any  attachment  in  Londoriy  or  any 
other  place,  by  virtue  of  any  cus- 
tom there  used,  of  the  goods  and 
chattels  of  the  bankrupt,  shall  re- 
ceive upon  any  such  security  or 
attachment  more  than  a  rateable 
part  of  such  debt,  except  in  re- 
spect of  any  execution  or  extent 
served  and  levied,  by  seizure  upon, 


or  any  mortgage  of,  or  lien  up- 
on any  part  of  the  property  of 
such  bankrupt  before  the  bank- 
ruptcy: Provided  that  nocreditoTf 
though  for  a  valuable  coruidertttiofh 
who  shall  iue  out  execution  tt/m 
any  judgment  obtained  by  defwUf 
confemony  or  ml  didt,  shall  avail 
himself  of  such  exectUion  to  the  prt- 
judke  of  other  fair  creditors,  but 
shall  be  paid  rateaUe  withsmhcr^' 
dHorsJ* 
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Heak  and  the  defendants  previously  to  his  bankruptcy,  ^^^ 
or  that  the  judgment  was  obtained  with  a  view  to  defeat 
the  general  body  of  his  creditors,  as  he  suffered  judgment 
by  nil  tUcii,  because  he  had  no  defence  to  the  defendant's 
demand  upon  him  for  goods  which  had  been  delivered  to 
him,  and  for  which  he  had  been  unable  to  pay. — But  even 
supposing  that  this  case  falls  within  the  words  or  meaning 
of  the  proviso,  yet  it  does  not  come  within  its  operation,  as 
it  relates  only  to  judgments  obtained  after  the  passing  of 
die  act;  and  here,  final  judgment  was  signed  on  the  18th 
Febrmarjf,  1825,  and  the  act  was  to  come  into  operation 
or  take  effect  before  the  Ist  September  following.  It  is  a 
general  and  well  established  principle,  that  a  clause  in  an 
act  of  Parliament  is  not  to  be  so  construed  as  to  have  a 
retrospective  operation,  unless  it  contain  express  words  to 
that  effect;  and  here,  it  is  quite  clear  that  the  enacting 
part  of  the  clause  in  question  applies  only  to  executions 
served  and  levied  before  the  passing  of  the  act,  and  there 
is  nothing  in  the  language  of  the  proviso  to  shew  that  it  was 
meant  to  apply  to  pre-existing  judgments,  but  must  be  con- 
fined  to  those  which  might  be  obtained  after  the  act  came  in- 
to operation. 

■  In  Cuming  v.  Harris  and  Another,  the  defendants  had 
sued  Heale  as  the  acceptor  of  a  bill  of  exchange.  He  suf- 
fered judgment  by  nil  didt  in  Michaelmas  Term,  1825, 
and  there  was  afterwards  a  reference  to  the  Prothono- 
tary  to  compute  principal  and  interest.  Final  judgment 
was  signed  on  the  13th  December,  and  a  writ  oi  fieri  fa- 
eias  sued  out  and  levied  on  such  judgment  on  the  26th,  un- 
der which  certain  other  of  Healers  goods  and  effects  were 
sdsed  and  sold  by  the  Sheriff.  The  Jury  found  a  verdict 
tor  the  plaintiffs.    Under  these  circumstances — 

Mr.  Serjeant  Meretoeiher^  on  a  former  day  in  this  Term, 
obtained  a  rule  nisi  that  this  verdict  might  be  set  aside  and  a 
nonsuit  entered;  he  admitted,  that,  as  the  final  judgmentwas 
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1830.^      obtained  after  tiie  statute  6  Oeo.  4,  c.  16,  came  into  opera« 
tion,  the  objection  which  had  been  raised  in  the  former 
case  as  to  that  point  did  not  apply.     Still,  however,  the 
proviso  of  the  108th  section  does  not  apply  either  on  prin* 
ciple  or  on  policy,  as  the  Legislature  only  meant  it  to  em- 
brace judgments  obtained  by  concert  or  collusion  between 
the  parties,  to  the  detriment  of  the  creditors  at  large  of  the 
debtor;  and  here,  the  defendants,  as  ftoful ^d!?  creditors 
of  Heale^  proceeded  against  him  in  the  usual  course,  and 
pursued  the  ordinary  remedy,  until  they  obtained  final 
judgment,  upon  which  the  writ  of  execution  was  sued  out, 
and  the  goods  sold.     The  defendants,  therefore,  are  en- 
titled to  retain  the  proceeds  of  that  sale ;  and  a  creditor, 
who  has  levied  by  seizure  under  an  execution  against  the 
goods  of  his  debtor,  may  be  considered  as  having  security 
for  his  debt,  by  his  right  to  have  the  goods  sold;  and  if 
such  creditor  shall  have  proceeded,  before  the  bankruptcy, 
to  levy  the  debt  by  seizure  of  the  debtor's  goods  under  an 
execution,  he  may  avail  himself  of  such  seizure  to  the  full 
extent  of  the  debt;  and  the  proviso  can  only  apply  to  cre- 
ditors suing  out  execution  on  a  judgment  by  default, 
confession,  or  nil  dicit,  and   which  cannot  be  extend* 
ed  to  a  final  judgment  obtained  iifier  a  judgment  by  de- 
fault (a). 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
of  the  Court  as  follows: — 

In  the  case  of  Cuming  v.  Heale,  the  defendants  have 
applied  for  a  rule  to  shew  cause  why  the  verdict  for  the 
plaintiffs  should  not  be  set  aside,  and  a  new  trial  had, 
on  the  ground  that  the  judgment  and  execution  upon 
which  they  rely  do  not  fall  within  the  proviso  of  the  108th 

(a)  See  Notley  v.  Buck,  8Baro.  Ryl.  68;  Morkmd  v.  PtMi,  B 
&  Cress.  160;  S,  C.  2  Man.  &     Bam.  &  Cress.  722. 
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section  of  the  bankrupt  act  (6  Geo.  4,  c.  16);  and,  consequent-  1890. 
ly,  that  the  execution  is  protected  by  the  general  enact- 
ment of  the  section  itselfj  as  having  been  *  served  and  le- 
vied by  seizure  before  the  bankruptcy.'  It  was  contended, 
on  two  distinct  grounds,  that  this  caseb  not  governed  by  the 
words  of  the  proviso  ;^r«/,  that  this  is  not  properly  an 
execution  on  a  judgment  by  default,  but  on  a  final  judg* 
ment  after  a  judgment  by  default ;  and  even  if  it  is  to  be 
considered  as  an  execution  on  a  judgment  by  default,  the 
proviso  includes  only  such  judgments  by  default  as  are 
suffered  by  agreement  of  the  parties;  and,  secondly f  that 
the  proviso  relates  only  to  judgments  obtained  after  the 
act.  But,  notwithstanding  these  objections,  we  think  the 
case  falls  within  the  proviso.  As  to  the  first,  it  is  to  be  ob- 
served, that  the  words  themselves  comprise  every  species 
of  judgment  obtained  against  a  defendant,  except  judg- 
ments after  verdict,  trial  by  the  record,  or  on  demurrer. 
The  judgment,  therefore,  on  which  this  execution  issued, 
not  being  one  of  any  of  the  latter  classes,  it  is  difficult  to 
maintain  that  it  does  not  fall  within  those  named  in  the 
proviso.  Nor  does  it  seem  less  a  judgment  by  default,  be- 
cause a  writ  of  inquiry  is  interposed  between  the  inter- 
locutory and  the  final  judgment,  such  suit  being  no  more 
than  an  inquest  of  office  to  inform  the  conscience  of  the 
Court,  who  might  proceed  immediately  to  ascertain  the 
damages,  if  they  so  thought  fit.  The  judgment,  therefore, 
ranging  itself  under  the  description  of  a  judgment  by  de- 
fault, we  do  not  see  by  what  principle  we  can  restrain  the 
very  general  words  used  in  the  proviso,  to  judgments  of 
default  by  the  concert  or  collusion  of  the  plaintiff*  and  de- 
fendant. It  may  be  admitted  that  the  primary  object  of 
the  Legislature  was  to  provide  against  the  inconvenience 
felt  by  the  creditors  of  bankrupts  from  judgments  sudden- 
ly entered  up  and  executions  levied  on  secret  warrants  of 
attorney;  and  that  the  proviso  or  clause  in  question,  which 
is  copied  from  the  Irish  bankrupt  act,   11  &  12  Geo.  3, 
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W30^  c.  8,  8.  4,  was  introduced  principally  with  that  objecu 
But  the  Legislature,  when  it  wished  to  frame  enactmenU 
as  to  warrants  of  attorney,  knew  how  to  describe  them  by 
their  name,  as  in  the  S  Geo.  4,  c.  S9;  and  again,  by  using 
the  very  general  words  **  anyjudgmeiU  obtained  by  de&ult, 
confession,  or  ml  dieii/*  instead  of  referring  to  judgments 
on  warrants  of  attorney,  it  appears  to  us  the  better  inference} 
that  more  was  intended  to  be  included,  and  that  aUjudg- 
menu  by  default  must  be  intended  to  be  comprised,  pard* 
cularly  as  in  all  cases  concert  and  collusion  may  so  easily 
exist,  but  be  with  so  much  difficulty  brought  to  light. 
'  As  to  the  second  objection,  the  words  ''obtained  by  de- 
fault, confession,  or  nil  diciif^  describe  as  well  a  judgment 
then  obtained,  as  one  to  be  obtained  after  the  passing  of  the 
act;  and  as  the  act  in  the  very  same  clause  uses  words  of  s 
future  signification,  vix*  **  provided  that  no  creditor  who 
shall  sue  out  execution  upon  any  judgment  obtained,  &c.r 
we  think,  if  the  clause  had  been  meant  to  apply  to  future 
judgments  only,  the  Legislature  would  have  said  **  to  be  ob- 
tained," or  have  used  a  similar  expression.  And,  upon  such 
a  construction,  it  is  to  be  observed,  that  all  executions  issu- 
ed upon  judgments  entered  up  before  the  1st  September, 
1825,  on  secret  warrants  of  attorney  then  in  existence, 
would  be  protected,  for  which  there  seems  no  reason  what- 
ever. 

On  the  whole,  therefore,  we  think  this  execution  falls 
within  the  enactment  of  the  proviso,  and  that  the  rule 
prayed  for  by  the  defendants  should  not  be  granted. 

The  case  of  Cuming  v.  Harris  must  be  governed  by 
this  decision,  as  the  circumstances  were  nearly  similar. 

Both  rules  refiised. 
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Adams  v.  Di^SEY.  MayAt!*. 

J  HIS  was  an  action  of  assumpsit ^  by  which  the  plaintiff  The  plaintiff, 
ff>ughl  to  fecover  a  sum  of  money  which  he  had  paid  for  ulid^haldog 
costs  incurred  in  a  suit  for  tithes,  commenced  against  him  ^*^^^^ 
u  an  occupier  of  lands,  by  the  vicar,  and  against  which  tithes,  gave  up 
costs  the  defendant  had  promised  to  indemnify  the  plain*>  and  quitted  the 

^gr  parish  during 

the  progress  of 

The  firsi  count  of  the  declaration  was  founded  on  a  spe-  ^!,*^^i  "P®" 

,       ,       which  the  de- 

cial  agreement,  which  stated  in  substance/  that  certain  dis*  fimdant  under- 
potes  having  arisen  between  the  proprietors  of  land,  in  nifyhimftwm' 
the  parish  of  Little  Hereford  in  the  county  of  Worcester,  l^^^fj^^^ 
and  the  vicar  of  that  parish,  touching  certain  tithes  claim-  iuffor  the  de- 
ed by  the  vicar,  by  a  certain  memorandum  of  agreement  fend  in  his,  the 
made  in  the  month  of  June,  1821,  between  the  plaintiff  ^J^eriL^'hl^-*' 
and  defendant,  after  setting  out  that  the  vicar  had  exhi-  i^s  succeeded 

•  -    J      i_-it  -i»-t»  .  1         i»»i»         1  in  the  suit,  the 

nted  a  bill  m  the  Exchequer  agamst  the  plaintiff  and  cer-  plaintiff's  attor- 
tun  occupiers  of  lands  in  the  parish,  the  defendant  agreed  thlcMu  incur- 
to  indemnify  the  plaintiff  against  all  costs  which  might  be  '^^..^^^'^ 
ioconed  in  defending  that  suit,  if  he  would  allow  the  de*  the  defendant's 
fendant  to  defend  in  the  name  of  the  plaintiff.  The  plain-  Semnity.^  The 
tiff  then  averred,  that  he  suffered  the  defendant  to  defend  jJ^^^J^*'^ 
the  suit  in  his,  the  plaintiff's,  name,  that  it  was  determin-  attorney  a  pro- 

inissory  note 

ed  in  fitvour  of  the  vicar,  and  that  the  plaintiff  had  been  for  the  amount 
called  oD  and  obliged  to  pay  the  costs,  amounting  to  the  ^d,^bttr  which 
sum  of  SIL  lis.  2rf.    The  second  count  stated,  that  where-  ''■!  »«*  f*  °f- 

tunty  when  he 

as,  before  the  time  of  the  making  of  the  promise  and  un-  sued  the  de- 

dertakiiig  by  the  defendant,  as  thereinafter  mentioned,  promise:^  . 

cettam  disputes  had  arisen  and  were  then  depending  be-  ^^{JJ^'^q^ 

tweeo  the  defendant  and  divers  other  persons  claiming  to  underuiung  to 

be  proprietors  of  land  in  the  said  parish  of  Little  HerC"  for  the  debt  of 

/ofrf,  of  the  one  part,  and  one  Charles  Price,  the  vicar  ™n  wrfring,**^ 

as  required  by 
the  statute  of 
fandb.    Seetmiif,  that  there  was  a  sufficient  consideration  for  the  defendant's  promise  to  indemnify 
tke  plabtiff  from  all  the  cosu  of  the  suit;  and  Lastly,  that  the  payment  of  such  costs  by  the  plain- 
Ct  anoracy  was  equivalent  to  a  payment  by  the  plaintiff  himself,  as  the  attorney  might  be  con- 
^•doei  as  his  agent,  for  the  purpose  of  making  such  payment. 
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1830.        of  the  same  parish,  of  the  other  part^  touching  and  con* 
cerning  certain  tithes  claimed  by  the  said  Charles  Price j 
as  such  vicar;  and  whereas  the  said  Charles  Pricey  as 
such  vicar  as  aforesaid,  before  the  time  of  the  making  of 
the  promise  and  undertaking  by  the  defendant  thereinaf- 
ter mentioned^  had  exhibited  his  certain  English  bill  of 
complaint^  in  his  Majesty's  Court  of  Exchequer,  against 
the  plaintiff  and  one  John  Cadwallader,  then  and  there 
respectively  being  occupiers  of  divers  lands  in  the  said  pa- 
rish, for  receiving  the  said  tithes,  so  claimed  by  him  as 
aforesaid,  whereof  the  defendant  had  notice;  and  thereup- 
on, afterwards,  to  wit,  on  &c.,  at  &c.,  in  consideration 
that  the  plaintiff,  at  the  special  instance  and  request  of 
the  defendant,  would  suffer  and  permit  the  defendant  to 
defend  the  said  suit  in  the  said  Court  of  Exchequer,  in 
the  name  of  the  plaintiff  jointly  with  the  name  of  the  said 
John  Cadwallader,  the  defendant  undertook  and  faithful- 
ly promised  the  plaintiff  to  save  harmless  and  indemnify 
him  from  all  payments,  damages,  costs,  and  expenses, 
which  he  should  or  might  incur^  bear,  pay,  sustain,  or  be 
liable  for,  by  reason  of  the  said  suit  in  the  said  Court  of 
Exchequer  being  so  defended;  and  that  he,  the  plaintiff, 
confiding  in  the  said  promise  and  undertaking  of  the  de- 
fendant, did,  afberwards,  to  wit,  on  &c.,  at  &&,  suffer  and 
permit  the  defendant  to  defend  the  said  suit  in  the  said 
Court  oi  Exchequer yin  the  name  of  the  plaintiff,  jointly 
with  the  name  of  the  said  John  CadwaUader,  and  the  said 
suit  was  then  and  there  so  defended  as  aforesaid,  and  had 
since  ended  and  determined,  to  wit,  at  &c.    The  plaintiff 
then  averred,  that  he,  under  and  by  virtue  of  a  certain 
decree  made  in  the  said  suit,  was  forced  and  obliged  to 
pay,  and  did  then  and  there  pay,  unto  the  said  Charles 
Price,  a  certain  large  sum  of  money,  to  wit,  the  sum  of 
84/.,  for  certain  costs  and  charges  in  the  said  last  men- 
tioned suit,  and  was  also  then  and  there  forced  and  ob- 
liged to  pay,  and  did  pay,  a  certain  other  sum  of  money,  to 
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why  3/.  ]7«.  2dl»  being  the  costs  of  and  incident  to  a  cer-  1830. 
tun  attachment,  then  and  there  issued  against  the  plain- 
tiff out  of  the  said  Court  of  Exchequer ^  to  compel  pay- 
ment of  the  costs  of  the  said  last-mentioned  suit,  whereof 
the  defendant  had  notice;  yet,  that  the  defendant,  disre- 
garding his  said  promise  and  undertaking,  so  by  him  made 
as  afcKresaid,  and  contriving  &c.,  to  deceive  and  defraud 
the  plaintiff  in  that  respect,  did  not  nor  would,  although 
often  requested  so  to  do,  save  harmless  or  indemnify  the 
plaintiff  from  the  said  costs,  charges,  and  expenses  so  by 
bim  the  plaintiff  paid  as  aforesaid,  but  had  wholly  refiised 
and  neglected  so  to  do. 

At  the  trial,  before  Mr.  Baron  Vaughan,  at  the  last 
Samroer  Assizes  at  Worcester,  it  appeared  that  the  plain- 

L 

tiff  was  lately  an  occupier  of  certain  lands  in  the  parish 
otlJitle  Hereford,  in  the  county  of  Worcester,  and  that 
the  defendant  was  also  a  proprietor  of  lands  in  the  same 
parish.  That,  in  1815,  certain  disputes  had  arisen  between 
Price  the  vicar,  and  the  proprietors  of  lands,  as  to  the  pay- 
oient  of  tithes;  that  the  latter  insisted  oh  a  modus,  which 
the  vicar  disputed,  whereupon  he  filed  a  bill  in  the  Court 
d Exchequer,  in  1816,  against  the  plaintiff  and  one  Cad- 
wttttader.  That  the  land-owners  met,  and  resolved  that 
the  suit  should  be  defended,  and  agreed,  at  a  vestry  meet- 
ing, to  contribute  to  the  expenses  according  to  their  seve- 
ral assessments  to  the  poor  rates ;  that  the  suit  was  accord- 
ingly defended  by  the  plaintiff  and  CadwaUader  until  June, 
1^1,  when  the  plaintiff  gave  up  the  occupation  of  the  lands 
he  held  in  the  parish,  and  quitted  it  altogether;  and  having 
afterwards  refused  to  continue  the  defence  of  the  suit,  alleg- 
ing that  the  result  could  be  of  no  benefit  to  him,  the  defend- 
ant agreed  to  indemnify  him  from  the  costs  of  defending 
the  soit,  if  be,  the  plaintiff,  would  suffer  the  defence  to  be 
carried  on  in  his  name  jointly  with  that  of  CadwaUader. 
To  diis  the  plaintiff  assented,  and  the  suit  was  defended 
accordingly.  The  vicar  having  succeeded,  he,  in  18^,  ob- 
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1890.  tained  a  decree  against  the  plaintiff  and  CadwaUader,  the 
defendants  to  the  siut,  the  costs  of  which  amounted  to  87/. 
17s.  2d.,  which  were  paid  by  the  plaintiff's  attorneys.  That 
sum  included  the  costs  which  were  incurred  before^  as  well 
as  after,  the  defendant's  promise  of  indemnity.  After  the 
payment  of  those  costs  by  the  plaintiff's  attorneys,  he,  on 
the  3rd  June,  1829,  gave  them  his  promissory  note  at  two 
months  for  the  amount,  which  was  not  due  at  the  time  of 
the  commencement  of  this  action* 

On  the  agreement  being  produced  in  evidence,  it  ap* 
peared,  that  it  had  not  been  signed  by  the  defendant,  on 
which  the  first  count  was  abandoned ;  but  the  phtiotiff 
proved  that  the  defendant  had  said,  that  he  would  indem- 
nify  the  plaintiff  from  all  costs  of  the  suit,  if  he  would  al^ 
low  the  defence  to  be  carried  on  in  the  plaintiff's  name 
jointly  with  Cadtoallader^s, 

For  the  defendant,  it  was  contended,  that,  under  these 
circumstances,  the  action  could  not  be  sustained;  a»  there 
was  no  valid  or  existing  contract  in  writing  signed  by  the 
defendant  within  the  statute  of  frauds.  That  the  pay* 
ment  by  the  plaintiff's  attorneys  did  not  support  the  alle* 
gation  in  the  second  count,  that  he  had  paid  the  costs  to 
the  vicar,  as  he  only  gave  his  attorneys  a  promissory  note 
for  the  amount,  which  was  not  due  or  discharged  at  the 
time  the  present  action  was  commenced ;  and  that,  at  all 
events,  the  plaintiff  could  not  be  entitled  to  recover  the 
costs  incurred  in  the  suit  in  the  Exchequer,  previously  to 
the  defendant's  indemnity. 

The  Jury,  however,  found  a  verdict  for  the  phintifft 
damages  87 L  17s.  2d.,  the  full  amount  of  the  costs.  Upon 
which  the  learned  Baron  directed  the  verdict  to  be  ente^ 
ed  on  the  second  count  of  the  declaration,  reserving  to  the 
defendant  leave  to  move  to  set  ic  aside  and  enter  a  non* 
suit,  or  that  the  damages  might  be  reduced  to  25L,  being 
the  ascertained  amount  of  the  costs  incurred  in  the  salt 
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in  the  Exchequer^  subsequently  to  the  defendant's  offer  to         1830. 
indemnify  die  plaintiff  for  defending  that  suit. 


Mr.  Serjeant  RusseU,  in  the  last  Michaelmas  Term,  ac- 
ootdingly  obtained  a  rule  nm  on  the  objections  taken  at 
dietriaL 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  plaintiff 
is  entitled  to  retain  his  verdict  on  the  second  count,  in 
which  he  has  alleged,  that,  in  consideration  that  he  would 
mSa  the  defendant  to  defend  the  suit  in  the  Exchequer^ 
m  the  plaintiff's  name,  jointly  with  Cadwallader\  the  de* 
liaidant  undertook  to  save  the  plaintiff  harmless,  and  in* 
danoify  him  from  all  costs  and  expenses  which  he  might 
incar  or  be  liable  for,  by  reason  of  that  suit  being  so  de» 
iaided«     That  allegation  was  proved  in  substance,  if  not 
ia  tenns,  and  the  costs  of  the  suit,  payable  by  the  plaintiff 
9€cotding  to  the  terms  of  the  decree,  were  his  own  debt, 
and  fi>r  which  he  was  liable  at  all  events,  as  the  suit  was 
defended  in  his  name  until  its  final  determination ;  and  the 
attachment  was  accordingly  issued  against  him  for  non* 
ptyment  of  the  costs  decreed  to  be  payable  to  the  vicar. 
But  it  has  been  said,  that  the  defendant's  indemnity  was 
merdy  prospective,  and  could  only  apply  to  costs  to  be 
inciirred  in  the  suit  after  the  promise  was  made;  but, 
at  the  defendant  undertook  to  indemnify  the  plaintiff  from 
all  costs  he  might  incur  by  reason  of  the  suit,  it  may  be 
iniened  that  the  plaintiff  had  stipulated  that  he  should 
be  indemnified  from  all  costs  which  had  been  or  might  be 
incuzred  in  the  progress  of  the  suit,  particularly,  as  he  al- 
lowed the  defence  to  be  carried  on  in  his  name,  to  accom* 
aodate  the  defendant,  and  at  his  express  solicitation.  The 
promiae  was  absolute,  to  indemnify  the  plaintiff  against  all 
the  costs  of  the  suit,  and  the  object  was,  to  save  him  harm* 
leas  from  all  costs  he  might  be  called  on  to  pay,  during 
the  progress  of  or  at  the  termination  of  the  suit;  and  as 
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1830.        he  defended  for  the  interest  of  the  defendant^  and  the 
other  proprietors  of  land  in  the  parish,  it  was  a  good  con- 
sideration for  his  being  indemnified  against  the  costs  io- 
curredf  as  well  as  those  which  might  accrue  subsequently 
to  the  defendant's  undertaking.    But,  it  has  been  object- 
ed, that  the  allegation  in  the  second  count,  that  the  plain- 
tiff  had  paid  the  costs  to  the  vicar,  was  not  proved  at  the 
trial.     But  he  shewed  that  his  attorneys  had  paid  the  vi- 
car the  amount  of  the  costs  decreed.    They,  thereforei 
must  be  considered  as  his  agents;  and  a  payment  made  by 
them  on  his  account,  and  for  his  use,  is  equivalent  to  a 
payment  by  the  plaintiff  himself.    He  was  clearly  liable 
to  them  on  his  promissory  note,  and  it  is  quite  immaterial, 
as  far  as  regards  this  action,  whether  that  note  w^re  due 
before  the  commencement  of  the  suit,  as  the  plaintiff's  at- 
torneys had  a  remedy  against  him  for  money  paid  to  his 
use. 

Mr.  Serjeant  Russell,  in  support  of  his  rule. — It  is  quite 
clear,  that  the  defendant  did  not  intend  to  be  liable  for  the 
costs  incurred  in  the  suit  brought  against  the  plaintiff  by  the 
vicar,  and  which  was  in  the  nature  of  a  proceeding  in  equity, 
previously  to  his  offer  to  indemnify  the  plaintiff,  as  the  de- 
fendant only  promised  to  indemnify  him  from  any  costs  be 
might  incur,  and  which  could  not  apply  to  by-gone  costs. 
But  the  plaintiff  failed  to  prove  the  averment  in  the  second 
count,  that  he,  by  virtue  of  the  decree  in  the  suit  in  the  Ex- 
chequer, was  forced  and  obliged  to  pay,  and  did  pay,  the 
vicar  the  costs  in  that  suit*  The  promissory  note  given  by 
him  to  his  attorneys  was  a  security  only,  and  cannot  be 
treated  as  money,  or  considered  as  a  payment,  especially 
as  it  was  not  due  at  the  time  the  present  action  was 
brought,  when  there  was  only  a  possibility  that  the  phiiiitiff 
might  be  called  upon  by  his  attorneys  to  pay  the  amount 
of  the  costs.    Although  in  Pickard  v.  Bankes  {a),  coun- 

(a)  Id  East,  20. 
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tiy  bank  notes  were  considered  as  money,  yet  all  the  par-  1B30. 
lies  agreed  to  treat  them  as  such  at  the  time  they  were 
paid  over;  but  Lord  EUenborough  said — **  Provincial 
notes  are  certainly  not  money.**  In  Barclay  v.  Gooch  (a), 
where  a  person  gave  a  promissory  note  for  the  debt  of 
another,  the  creditor  consented  to  take  it  in  payment;  and 
ilthoogh,  in  Maxwell  v.  Jameson  {b),  Mr.  Justice  Bayley 
nidy  that  that  case  was  considered  in  Taylor  v.  Hig- 
^nu(c),  and  that  they  were  conflicting  authorities ;  yet  the 
litter  case  is  expressly  in  point,  where  the  Court  held,  that 
the  giving  of  a  new  security  which  extinguished  an  old  debt, 
is  not  a  payment.  So,  here,  there  was  no  actual  payment  by 
the  plaintiff  of  the  costs  in  question,  at  the  time  this  action 
vas  commenced ;  nor  does  it  appear  that  his  attorneys  con- 
xnted  to  receive  his  promissory  note  as  payment,  or  treat 
it  as  such  at  the  time  it  was  given*  Lastly j  if,  at  the  time 
the  defendant  contracted  to  indemnify  the  pkintiff,  he 
had  agreed  to  pay  all  the  costs  attending  the  Exchequer 
suit,  the  plaintiff  could  not  recover,  unless  the  agreement 
had  been  signed  by  the  defendant;  and  if  it  be  deemed  to 
extend  to  the  by-gone  costs,  it  would  have  been  a  pro- 
laise  to  be  answerable  for  the  debt  of  a  third  person,  and 
vithin  the  statute  of  frauds;  for  the  costs  then  incurred 
vere  doe  from  the  plaintiff  and  CadwaUader  to  the  vicar ; 
and,  as  the  suit  was  not  determined,  it  was  uncertain  whe- 
ther the  plaintiff  would  have  to  pay  costs  to  the  vicar,  or 
the  vicar  to  the  plaintiff;  and  if  the  latter  had  succeeded, 
die  defendant  would,  by  the  terms  of  his  agreement,  have 
been  liable  for  the  vicar's  default,  if  he  failed  to  pity 
Ae  plaiDtiff*6  costs.  Although,  in  B£ad  v«  Nash  (d),  it 
was  held,  that  a  promise  to  pay  damages  by  a  third  per* 
son,  m  case  the  plaintiff  would  withdraw  his  record,  was 
not  within  the  statute;  yet.  Lord  Chief  Justice  Lee  said— 


(c)  2  Esp.  Rep.  571.  (c)  3  East,  169. 

W  2  Bm.  &  Aid  54.  {d)  1  Wils.  305. 
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1830.        «f  the  true  difference  is  between  an  original  pronuse  and 
a  collateral  promise;  the  first  is  out  of  the  statute,  the  lat* 
ter  is  not,  when  it  is  to  pay  the  debt  of  another,  which  was 
idready  contracted."  So  here,  the  costs  were  incurred  be- 
fore the  defendant  promised  to  indemnify  the  plaintiflT, 
for  which  he  might  have  been  liable  or  not.    The  promise 
was  therefore  collateral,  and  within  the  meaning  of  the 
statute.    If  the  agreement  had  been  confined  to  the  pay- 
ment of  the  plaintiff*s  own  costs,  it  would  have  been  a  dif- 
ferent question;   but,  in  Winekwarth  ▼•  Mills  (a) ,  it  was 
held,  that  a  promise  by  the  indorser  of  a  dishonoured  note» 
to  indemnify  the  holder  if  he  would  proceed  to  enforce 
payment  agunst  the  other  parties,  whose  names  were  on 
the  note,  must  be  in  writing,  or  that  it  was  void  under  the 
statute.    Although,  in  Howes  v.  Martin  (6),  where  a  par- 
ty desired  an  action  brought  against  another  person  to  be 
defended,  in  which  action  he  was  concerned,  and  might 
be  benefited  by  the  event,  and  the  action  was  defended, 
and  the  party  failed,  it  was  held  not  to  be  within  the 
statute,  nor  was  a  note  in  writing  requisite;  yet,  there 
the  plaintiff  had  accepted  bills  for  the  accommodation 
of  the  defendant,  and  the  plaintiff  was  liable  for  the  costs 
at  all  events,  as  the  acceptances  were  for  the  defend- 
ant's own  use,  and  the  action  defended  for  his  benefit 
alone.     Here,  too,  the  agreement  was  entire,   and  the 
•costs  were  not  divisible.    And  in  the  case  of  Lord  L,ex^ 
ington  V.  Clarke  (c),  where  a  parol  agreement  was  en- 
tered into  for  the  payment  of  the  debt  of  another  person, 
and  also  for  the  performance  of  some  other  act^  the  pro- 
piise  to  perform  which  would  not  of  itself  be  required  to 
he  in  writing,  it  was  held,  that  an  action  could  not  be 
maintained  on  such  agreement,  because,  it  being  entire, 
it  was  incapable  of  separation^  so  as  to  enable  the  plaintiff 
to  recover  one  part  alone.    So>  in  Chafer  v.  Becieti  {d), 

(a)  2  Esp.  Rep.  484.  (c)  2  Vent.  223. 

(6)  1  Esp.  Rep.  162.  {d)  7  Term  Rep.  201. 
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k  was  lidd,  that  a  parol  promise  to  pay  the  debt  of  a  third         ISdO. 
penoDy  and  ako  to  do  some  other  thing,  is  void  by  the 
statute  of  frauds,  on  the  ground  that  the  plaintiff  cannot 
separate  two  parts  of  such  a  contract.  On  these  grounds, 
lhe]Jaintiff  is  not  entitled  to  recover. 

Lord  Chief  Justice  Tindal. — This  rule  was  obtained 
00  two  grounds — Firsif  that  the  defendant's  promise  was 
an  undertaking  within  the  statute  of  frauds,  and  that  not 
iuTiiig  been  reduced  into  writing,  the  plaintiff  could  not 
reeofer; — and  secondly ^  that  the  allegation  of  payment  by 
tike  plaintiff  in  the  count  on  which  the  verdict  was  taken, 
WIS  not  satisfied  or  proved,  as  the  plaintiff  adduced  no 
endenoe  to  shew  payment  by  him  till  after  the  commence- 
oentofthis  action.    I  am  of  opinion,  that  neither  of  these 
objections  can  be  sustained.     With  respect  to  the  first,  it 
seems  to  me  that  this  was  not  a  promise  within  the  terms 
or  meaning  of  the  statute  of  frauds.    The  words  of  that 
statate,  as  applicable  to  the  present  question,  are,  that 
**  no  action  shall  be  brought  to  charge  the  defendant  up- 
on any  special  promise  to  answer  for  the  debt,  default, 
ormiaearriage  of  another  person,  unless  the  agreement ^ 
upon  which  such  action  shall  be  brought,  or  some  me- 
Bsoimdum  or  note  thereof,  shall  be  in  writings  and  signed 
i?  Ae  party  to  be  charged  therewith,  or  some  other  person 
diereimto  by  him  lawfully  authorized."  Now,  here,  as  be- 
tveen  the  plain  tiff  and  defendant,  what  promise  is  there  by 
tbe  latter  to  answer  for  the  debt,  default,  or  miscarriage  of 
iBodier  person?    It  is  a  direct  promise  on  the  part  of  the 
defendant  to  indemnify  the  plaintiff  from  all  payments,  da- 
msges,  and  costs,  which  he  might  pay  or  be  liable  for,  by 
Raion  of  defending  the  suit  brought  against  him  by  the  vi- 
osr  in  die  Court  of  Exchequer.  But  it  has  been  said,  that,  at 
sD  events,  the  promise  is  not  good,  nor  can  the  plaintiff  avail- 
iamaelf  of  it  for  costs  antecedently  incurred.    But  it  was 

competent  to  the  plaintiff,  at  the  time  the  contract  was  en- 
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1830.  tered  into,  to  make  any  bargain  he  thought  proper  as  to 
the  price  of  his  resisting  the  tithe  suit  for  the  benefit  of 
the  defendant,  who,  therefore,  ought  to  be  bound  by  hia 
promise;  and,  although  it  might  be  reasonable  that  the  de- 
fendant did  not  intend  to  be  answerable  for  the  by-gone 
costs,  yet  it  will  not  render  the  contract  void,  nor  ought  it  to 
have  the  effect  of  invalidating  it  altogether.  With  respect 
to  the  second  objection,  the  question  is,  whether  there  has 
been  any  payment  of  money  by  the  plaintiff  for  the  costs 
incurred  in  the  suit  in  the  Exchequer  before  this  action 
was  brought,  within  the  terms  of  the  allegations  in  the 
second  count  of  the  declaration.  The  evidence  was,  that 
the  attorneys  who  acted  for  the  plaintiff  and  CadwaUader 
made  the  payment  to  the  vicar  after  the  determination  of 
the  suit  in  which  he  succeeded.  Although  it  is  true  that 
the  plaintiff  had  not  supplied  his  attorneys  with  money,  or 
repaid  them,  until  after  the  present  action  was  commenced; 
yet,  as  the  party  entitled  to  the  costs  had  been  satisfied, 
and  could  make  no  further  claim  on  the  plaintiff,  the  de- 
fendant ought  not  to  be  allowed  to  avail  himself  of  such  an 
objection.  If  a  party  making  a  payment  draws  a  check 
on  his  bankers,  by  which  his  account  is  overdrawn,  and 
they  pay  the  check,  it  would  be  equivalent  to  a  pay* 
ment  by  the  party  drawing  it.  The  plaintiflTs  attorneys 
were  his  agents  for  the  purpose  of  paying  the  costs  to  the 
vicar,  and  he  is  answerable  to  them  for  the  payment  so 
made  on  his  behalf;  and  it  is  immaterial  to  the  defendant 
whether  the  costs  were  paid  by  the  plaintiff  or  his  attor* 
neys.  It  therefore  appears  to  me,  that  this  rule  ought  to 
be  discharged* 

Mr.  Justice  Gaselee  (a). — It  is  not  necessary  to  deter- 
mine  whether  proof  of  the  promissory  note  given  by  the 
plaintiff  to  his  attorneys  for  the  amount  of  the  costs  paid 

(a)  Mr.  Justice  Fork  was  at  chambers. 
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to  the  fiear«  was  sufficient  to  sustain  the  allegation  of  the  1830. 
ptyneot  of  those  costs  to  him:  for  it  appears  to  me  that 
tliat  ifeiBient  was  substantially  proved  by  the  payment  of  the 
viiole  of  the  costs  by  the  plaintiffs  attorneys  on  behalf  of 
Umnlf  sad  of  Cadwattader,  who  was  a  co-defendant  in  the 
nit  in  the  Exekeqmer.  It  was  a  payment  by  the  attor^ 
■eysy  ss  die  agents  of  the  pkintiff,  and  there  is,  conse- 
fientlyy  ae  foundation  for  that  objection. 

With  respect  to  die  question  which  has  been  raised  as  to 
the  itatote  of  frauds,  the  answer  has  been  fully  giren  by 
ayliord  Chief  Justice.  This  was  not  a  promise  by  the  de- 
Cendaat  to  be  answerable  for  the  debt  or  default  of  a  third 
penon,  but  an  undertaking  to  be  answerable  for  any  lia- 
bffity  to  which  the  plaintiff  might  be  exposed,  for  costs 
aid  expenses  which  might  be  incurred  in  defending  a  suit 
tf  the  request,  and  for  the  benefit,  of  the  defendant. 
That  appears  to  me  to  be  a  sufficient  consideration  for  in- 
iaaUpBg  the  plaintiff  even  against  the  by-gone  costs. 
The  defimdant  was,  at  all  events,  liable  ibr  a  portion  of 
Aoae  eosts;  for,  as  the  suit  was  resbted  at  his  particular 
tttanee  and  request,  after  the  plaintiff  had  withdrawn, 
it  II  bat  fidr  to  assume  that  he  was  to  be  liable  for 
thoae  eosts  which  tiie  plaintiff  must  have  paid  to  the 
near  op  to  the  time  of  the  abandonment  of  the  suit ; 
nd  whether  the  defendant  only  intended  to  indemnify 
the  piaiDtiff  against  the  subsequent  costs,  might  have 
hees  a  question  for  the  Jury;  but  it  seems  to  me,  that, 
m  the  phiiitiff  has  alleged  that  the  defendant  undertook 
ta  Jadpainify  him  from  all  costs  which  he  should  be  liable 
^  HI  defending  the  suit  in  the  Exchequer ^  in  considera- 
tioa  of  the  plaintUTs  suffering  the  defendant  to  defend 
that  lait  in  the  plaintiff's  name,  it  extended  to  all  the  costs 
to  he  iaoamd  in  that  suit,  from  its  commencement  to  the 
temmutiiak 

Mr.  Justice  Bmamqubt.— I  agree  with  my  Lord  Chief 
tou  rr.  8 
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1930.        Justice  and  my  brother  Gaselee  on  both  points.  With  re-* 
spect  to  the  objection  as  to  the  statute  of  frauds,  there 
was  no  promise  by  the  defendant  to  be  answerable  for  the 
debt  of  another,  but  only  to  indemnify  the  plaintiff  from 
all  costs  he  might  incur  or  be  liable  to  pay  to  the  vicar  in 
consideration  of  the  plaintiff's  allowing  the  defendant  to 
defend  a  suit  in  the  Exchequer^  brought  by  the  vicar 
against  the  plaintiff,  in  his,  the  plaintiff's,   name.    The 
plaintiff,  on  allowing  his  name  to  be  used  for  the  benefit 
of  the  defendant,  was  at  liberty  to  stipulate  as  to  the 
costs  which  had  been  incurred,  or  to  impose  such  terms 
as  he  thought  fit,  either  as  to  the  past  or  the  future  costs. 
The  costs  against  which  the  defendant  indemnified  the 
plaintiff  were,  by  his  undertaking,  due  from  himself  to  the 
vicar;  there  was,  consequently,  no  promise  by  the  defend- 
ant  to  be  answerable  for  the  debt  of  a  third  person,  bat 
only  for  the  sum  the  plaintiff  himself  might  be  liable  to  pay 
for  costs  to  the  vicar  on  the  termination  of  the  Exchequer 
suit.     With  respect  to  the  promissory  note  given  by  the 
plaintiff  to  his  attorneys,  the  question  is  not  whether  it 
was  treated  as  money  by  them,  but,  as  far  as  regards  this 
action,  is,  whether  the  vicar  had  been  paid  his  costs.   It 
is  quite  clear,  that  he  was  paid  by  the  plaintiff's  attorneys, 
who,  for  this  purpose,  must  be  considered  as  his  agents, 
and  a  payment  by  them  is  equivalent  to  a  payment  by  the 
plaintiff  himself.    When  the  costs  were  paid  by  the  plain- 
tiff's attorneys,  he  was  liable  to  them  for  the  amount;  he 
was,  therefore,  damnified  by  such  payment,  and  is  con- 
sequently entitled  to  recover  from  the  defendant  on  bis 
indemnity  as  set  out  in  the  second  count  of  the  declara- 
tion, and  proved  in  substance  at  the  trial.    This  rule, 
therefore,  must  be — 

Discharged. 
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18d0. 

WiLLANs  V.  Taylor.  V^: 

At  the  trial  of  this  cause,  before  Lord  Chief  Justice  Tin-  The  defendant 
ial,  at  Weitminsier,  on  the  23rd  December  last,  the  coun-  JTelTaptioM"^^ 
id  for  the  defendant  tendered  a  bill  of  exceptions,  the  ^^^f/J**!*  *"* 

^  ^         ■  which  wai  re- 

rabstance  of  which  was  reduced  into  writing,  and  given  daced  to  writing 

to  the  officer  of  the  Court  before  the  termination  of  the  minationofthe 

cause,  but  was  not  then  signed  or  sealed  by  the  Chief  Jus-  ^^  Jttr^^ 

ice.    The  Jury,  however,  found  a  verdict  for  the  plain*  ''*'d^  « ti»« 

*:*  J  onni  suggestion  of 

tm,  damages  zOOl.  •   the  Judge  who 

On  the  11th  February  following,  the  bill  of  exceptions,  Srih^lmirSn 
B  an  amended  form,  was  settled  by  the  counsel  for  the  «te<ided  form, 

•^  ,  ,  wai  tent  to  the 

plaintiff  and  defendant;  and,  at  the  suggestion  of  his  Lord-  piaintirs  at- 
ship,  a  copy  was  sent  to  the  plaintiff's  attorney,  in  order  approvai^'and 
that  he  might  accede  to  its  terms,  or  suggest  alterations  ^y^^JJc'S^^i. 
before  it  was  sealed  by  the  Lord  Chief  Justice,     The  de-  u>t  sued  out  a 
faidaot  had  previously  sued  out  a  writ  of  error  in  the  and  gave  a  rule 
Omrt  of  King's  Bench,  and  served  a  rule  to  transcribe  on  ueu^tti'^ 
die  same  day  that  the  copy  of  the  bill  of  exceptions  was  ^^  neverthe- 

^  lew  the  duty  of 

rorvarded  to  the  plaintiff's  attorney.     On  the^2nd  Febru-  the  pUindff  to 

ary,  another  copy  of  the  bill  of  exceptions,  in  its  amended  of  exceptions, 

itate,  was  sent  to  the  phuntiff's  attorney.     But  he  having  f^,^^*ihat^ 

taken  no  notice  of  either  of  those  copies,  the  defendant,  defendant  had 

imng  made  repeated  applications  without  success,  on  the  brining  a 

nihAprU  obtained  an  order  of  the  Lord  Chief  Justice,  '^^''^^"^' 
caDing  on  the  plaintiff  or  hb  attorney  to  return  the  copy 
of  the  biQ  of  exceptions  to  the  defendant  within  ten  days 
fiom  the  date  of  the  order. 

Mr.  Serjeant  Cross,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi  that  this  order  might  be  rescinded,  on 
tile  groond  that  the  defendant  had  waived  his  bill  of  ex- 
cepckns,  by  bringing  a  writ  of  error  before  the  bill  of  ex- 
ceptions was  completed  and  sealed ;  for,  in  Dillon  v.  Doe 

s2 
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IBdO.        d.  Parker  (a),  (in  error),  where  the  defendant,  at  the  trial, 
WiLL4Kt      tendered  a  bill  of  exceptions,  and  brought  a  writ  of  error 
V.  before  he  procured  the  Judge's  signature  to  the  bill,  the 

Court  of  Exchequer  Chamber  held,  that  he  thereby  wai?- 
ed  the  bill  of  exceptions,  and  could  not  be  afterwards  per^ 
mitted  to  append  the  bill  to  the  writ  of  error.  Here,  by 
the  writ  of  error,  and  rule  to  transcribe,  the  record  was 
altogether  removed  from  this  Court  to  the  Court  of  King's 
Bench;  and  it  is  immaterial  at  what  period  the  writ  o{ 
error  was  brought^  provided  it  were  sued  out  before  the 
bill  of  exceptions  was  sealed  by  the  Chief  Justice. 

Mr.  Serjeant  Toddy,  and  Mr.  Serjeant  Wilde,  now 
shewed  cause.  In  Ditton  v.  Parker^  the  application  to 
compel  the  party  to  settle  the  bill  of  exceptions  was  made 
to  the  Court  of  error,  and  that  Court  thought  that  they 
had  no  authority  to  interfere,  as  the  proper  course  was  to 
apply  to  the  Court  of  King^i  Bench,  from  whence  the  re- 
cord emanated.  In  this  case,  the  bill  of  exceptions  re* 
mains  in  the  hands  of  the  officer  of  this  Court,  the 
Lord  Chief  Justice,  therefore,  has  the  sole  control  o?er  it; 
for  the  Court  of  error  cannot  exercise  any  jurisdictioDyUn*. 
til  the  cause  be  finally  removed  there,  and  which  cannot 
be  done  until  the  bill  of  exceptions  is  sealed  and  append- 
ed to  the  record.  According  to  the  report  of  DUlim  v. 
Parker,  in  Price,  Mr.  Justice  Park  and  Mr.  Justice  Bw' 
rough  observed  that  it  was  impossible  for  the  Court  of  er- 
ror to  order  what  was  required  of  it  by  the  applicatioD, 
and  that  the  proper  course  would  be  to.apply  to  the  Court 
of  King's  Bench,  who  might  perhaps  make  such  an  ordeff 
and  then  the  bill  of  exceptions  might  be  brought  up  by  an 
allegation  of  diminution ;  and  Mr.  Baron  Wood  was  the 
only  Judge  who  intimated  an  opinion  that  the  writ  of  er- 

(o)  1  Bing.  17;  S.C.W  Price,  100. 
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fof  and  roBoval  of  the  record  were  a  waiver  of  the  biU  of        18^)0. 
excepdaB&   But  if  the  defendant  in  this  case  had  not  sued      ^k^lams 
Mit  a  writ  of  error,  he  would  have  been  Uabie  to  an  exe»  v; 

eoliMi  before  his  bill  of  exceptions  could  have  been  heard. 
At  iD  efcotSf  this  is  an  application  to  the  discretion  of  the 
Coorty  and  if  the  defendant  has  not  been  guilty  of  unne- 
eemry  delay,  he  is  not  to  be  deprived  of  the  benefit  he 
leeb  to  derive  from  his  bill  of  exceptions.  Besides,  in 
Ddlam  v.  Parker,  a  year  had  elapsed  and  errors  were 
assigned  before  the  appUcation  was  made,  which  was 
(D  eospel  the  party  to  settle  the  bill  of  exceptions,  and 
■0t  Id  return  it,  as  in  this  case.  Although  the  bill  is 
aipiwsed  to  be  annexed  to  the  record  when  the  Judge  ad- 
mitB  it  at  the  trial,  yet  in  practice  it  is  not  so;  andj 
dio^gh  it  nraat  be  tendered  at  the  trial  before  verdict,  yet 
tbestitute  of  fVettminsier  the  Snd,  (13  Edw.  1),  c.  81, 
appoints  no  time  at  which  it  must  be  tendered;  and  in 
^f^kt  V.  Sharp,  Lord  Chief  Justice  HoU  said  (a) — 
''tk  asiture  and  reason  of  the  thing  require  that  the  ex- 
ception should  be  reduced  to  writing  when  taken  and  dis- 
allowed, l&e  a  special  verdict,  or  a  demurrer  to  eridenoe; 
Mt  that  it  need  be  drawn  up  in  form,  but  the  substance 
Bttit  be  redaeed  to  writing  while  the  thing  is  transacting, 
hecuise  it  is  to  become  a  record.**  That  was  done  in  the 
present  case,  and  there  has  been  no  improper  delay  by  the 
defaklaat,  as  a  copy  of  the  biH  of  exceptions  as  dtered 
asd  smended  was  eent  by  him  to  the  {daintsflTs  attorney 
vidnn  three  weeks  after  the  trial  of  the  cause ;  and  it  was 
tiie  doty  of  the  latter  to  return  it  at  all  events,  whether  he 
assented  t»  it  or  not. 

Mr.  Seijeant  Cross,  and  Mr.  Serjeant  Andrews,  in  sup- 
port of  the  rule.  The  plaintiff  has  obtained  a  verdict. 
The  jostioe  of  tbe  case  is  cleariy  with  him,  and  yet  the 
<l^fcadant  seeks  to  delay  him  from  obtaining  the  fruits  of 

(a)  1  Sslk.  289. 
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1830.  bis  verdict  by  removiDg  the  cause  to  a  Court  of  error,  by 
virtue  of  the  exceptions  raised  on  his  behalf  at  the  triali 
but  there  is  no  authority  to  be  found  by  which  it  can  be 
shewn,  that  a  bill  of  exceptions  can  be  sealed  by  the  Judge 
who  presided  at  the  trial,  after  the  cause  has  been  remo?- 
ed  to  a  Court  of  error.  In  fVrighi  v.  Sharps  Lord  Chief 
Justice  Holt  said  (a) — *'  You  should  have  insisted  on  your 
exception  at  the  trial;  you  waive  it  if  you  acquiesce,  and  you 
shall  not  resort  back  to  your  exception  after  a  verdict  against 
you,  when  perhaps,  if  you  had  stood  upon  your  exception, 
the  party  had  other  evidence,  and  need  not  have  put  the 
cause  on  this  point."  It  is,  therefore,  not  only  the  duty  of  the 
party  rabing  the  objection  to  tender  the  bill  of  exceptions 
at  the  trial,  but  to  reduce  its  substance  into  writing,  be- 
cause it  is  afterwards  to  form  part  of  the  record,  and  its 
terms  are  not  to  depend  on  a  subsequent  arrangement  be- 
tween the  parties.  Besides,  the  defendant  has  been  guilty 
of  delay,  and  he  therefore  ought  not  to  be  allowed  to  avail 
himself  of  his  bill  of  exceptions.  The  cause  had  been 
tried  three  weeks  before  the  first  copy  of  the  bill  of  ex- 
ceptions was  sent  to  the  plaintiflTs  attorney.  It  is  there- 
fore manifest  that  the  defendant's  principal  object  is  delay; 
and  Lord  Chief  Justice  Best  frequently  said,  that  he  would 
not  seal  a  bill  of  exceptions  unless  it  were  tendered  to  him 
for  that  purpose  within  the  first  four  days  of  the  tern 
succeeding  the  trial.  But,  after  the  cause  has  been  re- 
moved by  the  defendant  into  a  Court  of  error,  he  has 
waived  his  right  to  the  bill  of  exceptions.  His  attorney 
might  and  ought  to  have  moved  the  Court  to  stay  the 
poitea,  till  the  bill  of  exceptions  was  settled  and  sealed, 
when  it  might  have  been  appended  or  annexed  to  the 
transcript  of  the  record. 

Lord  Chief  Justice  Tindal. — I  shall  confine  myself  en- 
tirely  to  the  motion  now  before  the  Court,  viz.  as  to  whe* 

(a)  1  Salk.  289. 
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tber  tbe  plaihtiflrs  attorney  is  bound  to  return  the  copy  of         1890.^ 
the  biD  of  exceptions  in  its  amended  state,  and  which  was 
fimished  to  him  by  the  defendant;  I  therefore  abstain 
from  giving  any  opinion  as  to  whether  the  exceptions 
AxxM  be  reduced  into  form  and  embodied  in  the  bill  at 
the  time  it  is  tendered  to  the  Judge  at  the  trial,  nor  do  I 
look  at  the  result,  when  it  comes  before  a  Court  of  error 
for  their  investigation  or  decision.     The  cause  came  on 
far  trial,  before  me,  on  the  23rd  December ,  last*    Minutes 
of  the  exceptions  were  reduced  into  writing  by  the  defend*- 
ant's  ooansel,  and  tendered  to  me  before  the  Jury  return- 
ed their  verdict     On  the  11th  February  following,  the 
bill  of  exceptions  was  presented  to  me  in  an  amended  form, 
and  I  suggested  that  a  copy  of  it  should  be  furnished  to 
the  phmtiff's .  attorney,  for  the  purpose  of  ascertaining 
whether  he  would  assent  to  it  in  its  altered  state,  or  whe- 
ther he  might  wish  to  suggest  any  alteration  before  I  af-> 
fixed  my  seal  to  it.     Now,  it  was  not  necessary  that  the 
hOl  should  have  been  drawn  up  in  form  before  the  expira- 
tion of  the  first  four  days  of  the  last  Hilary  Term,  so  that 
the  utmost  extent  of  the  delay  attributed  to  the  defend^ 
ant  is  from  the  28th  of  January  to  the  1 1th  of  February. 
The  question  then  is,  whether  that  is  so  great  a  delay  as 
to  induce  the  Court  to  say,  that  the  paper  containing  the 
exceptions,  and  which  was  sent  to  the  plaintiff's  attorney 
far  his  approval  or  disapprobation,  might  be  kept  or  re- 
tained by  him.    Now,  I  see  no  reason  for  its  retention,  un- 
less some  cause  be  shewn  for  so  doing,  whether  the  plaintiff 
or  his  attorney  agrees  to  it  in  its  amended  form  or  not;  if 
he  does,  it  will  be  again  submitted  to  me ;  if  not,  and  al- 
terations be  suggested,  it  will  be  for  me  to  say  whether  I 
approve  of  them  before  I  affix  my  seal.     When  I  have  so 
done,  it  will  be  for  the  Court  of  error  to  say,  whether 
they  vitt  append  the  bill  of  exceptions  to  the  record,  and 
it  is  for  them  to  determine  whether  it  has  been  sealed  too 
late.  I  am  therefore  of  opinon,  that  there  is  no  ground  for 
leadading  the  order,  which  calls  on  the  plaintiff's  attorney 
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1630.        to  return  the  copy  of  the  bill  of  exeeptioiw  in  its  altered 
state  to  the  defendant. 

Mr.  Justioe  Park. — I  am  of  the  same  opinion.  I  ab- 
stain from  saying  any  thing  as  to  the  length  of  tine  between 
the  day  of  the  trial  and  the  forwarding  the  copy  of  the  faffl  of 
exceptbna  in  its  extended  Ibrdn  to  the  plamtiff's  attorney; 
but,  on  looking  at  the  terms  of  the  order,  which  merely 
requires  the  attorney  to  return  it  to  the  defendant,  I  think 
he  is  bound  to  do  so.  The  plaintiff  or  his  attorney  may 
approve  it  or  not,  and,  if  they  suggest  any  alteration,  ay 
Lord  Chief  Justioe  will  exercise  his  judgment,  and  adopt 
it  or  not,  as  he  may  think  proper.  All  die  books  ei  prao* 
tice  state,  that,  although  a  bill  of  exceptions  must  be  ten* 
dered  at  the  trial,  and  reduced  to  writing,  yet  that  it 
need  not  dien  be  drawn  up  in  form,  or  sealed  by  tbe 
Judge  who  presides.  When  my  Lord  Chief  Justice  has 
sealed  it,  it  will  be  for  the  Cmirt  of  error  to  say  whether 
they  will  admit  it  or  not,  or  whether  it  has  been  execated 
too  late.  That,  however,  is  not  for  us  to  inquire  into, 
and  I  am  strongly  incUned  to  think,  that  diedefimdant,  by 
suing  out  a  writ  of  error,  has  not  waived  his  rig^t  to  the 
bill  of  exceptions.  But  it  is  unnecessary  for  us  to  consider 
that  point,  as  the  only  question  before  us  is,  whether  the 
plaintiff's  attorney  has  a  right  to  retain  the  bill  of  excep* 
tions  which  was  tendered  to  him  by  the  defendant  I  thnik 
he  has  not,  and,  consequently,  that  this  nde  must  be 
discharged* 


Mr.  Justice  Gaselee. — I  confine  myself  to  the  sonple 
question,  whether  the  plaintiff's  attornqr  has  a  right  to  re- 
tain the  paper  sent  him  by  the  defendant.  I  think  he  has 
not,  and  I  do  not  see  that  an  unreasonable  time  has  elaps- 
ed between  the  day  of  trial  and  the  day  the  pi^r  containing 
the  exceptions,  in  an  amended  form,  was  sent  to  the  plaintiff's 
attorney  for  his  approval  or  alteration.    He  may  suggest 
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any  amendmenl  he  may  think  proper.  Strictly  speakuig,  1890. 
the  party  who  tenders  a  bill  of  exceptions  ought  to  draw 
it  op  in  form  within  the  first  ibur  days  of  the  term  next 
sBiyapding  the  trialt  and  tender  it  to  the  Judge  who  pre- 
fldcdl,  tor  his  approTal,  in  order  that  he  may  seal  it  ac- 
oofdingly.  If  it  be  not  completed  by  that  time^  the  parfy 
who  obtaina  Ae  Terdict  may  enter  up  judgment;  but 
here,  as  the  plaintiff*8  attorney  received  the  paper  from 
the  deiSsBdaot^  he  has  no  right  to  retain  it  The  order 
ef  mj  Lasd  Ouef  Jnstioe  must  therefore  be  confirmed^ 
mdy  when  he  has  affixed  his  seal  to  the  bill  of  except 
tioas,  itwriH  be  for  the  Court  of  error  to  object  to  it,  if  they 
dial  think  it  was  sealed  too  late. 

Mr.  Justice  Bosanouxt.-^I  am  also  of  opinion  that 
there  is  no  ground  to  discharge  the  order  <^  my  Lord 
Chief  Justice,  irfaich  merely  calls  on  the  plaintiff's  attorney 
to  mtom  a  paper  which  had  been  sent  to  hhn  by  the  de- 
fcndant.  When  it  is  returned,  whether  altered  or  not,  it 
vil  not  prepriice  the  mind  of  my  Lord  Chief  Justice,  as  he 
■ly  adopt  the  alteration  or  not;  neither  w31  the  Court  of 
error  be  aflfected  by  it.  At  all  events,  the  fflainlaff's  at-> 
tons^ia  bound  to  return  it  to  the  defendant,  and  the  rule 
far  lesdDding  die  ovder  must  be — 

Ducharged. 


S6i  CA8E8  IM  BASTBR  TERM, 

1830. 

Thursday,  TopuAM  V.  Dent  and  two  Others. 

The  pUiinUff;  X  HIS  was  an  action  of  trespass,  and  brought  against  the 
i^M,  ^!^.  def<Bn^<u3te  for  breaking  and  entering  the  plaintiff's  house, 
ed  all  hit  eiftcts  and  Seizing  his  goods  and  fumiture,  and  taking  them  away 

to  the  provi-  ^  • 

donai  asdgnee,   and  converting  them  to  the  defendants*  own  use*    Plea— 

Hnd  was  after-     "vt   <.        •i.i^ 
wards  di«:harg^   Not  gUllty. 

uiider  the  In-         At  the  trial,  before  Mr*  Justice  Part,  at  WetimiMier, 

Bolvent  Debtors'  ,  -^         , 

Act.  During  at  the  Sittings  after  the  last  MtchaelmoM  Term,  it  appear- 
imprisonment,  ^  ^^^  ^^  plaintiff  was  a  tailor,  and  his  wife  a  dress- 
the  defendants,   maker,  and  that  they  rented  a  small  house  of  one  Imber, 

as  agents  of  his  '  ^ 

landlord,  broke  in  the  parish  of  St.  Poncros;  that  the  plaintiff,  on  being 

door  of  his  sued  for  debt,  went  to   fFhiiecrois  Street  prison,  the 

M^'i^bf  1^^  ^^^^  ^  ^^V*  1^^'  leaving  his  wife  in  the  possession 

nd  dis&ained  of  the  house;  and,  on  the  9th  otJune,  he  petitioned  the 

his  furniture  for  .  -  ^ 

rent  in  arrear.  Insolvent  Debtors'  Court  for  his  discharge;  on  the  17th,  all 
whe/he  went  ^^B  property  was  assigned  to  the  provisional  assignee,  and 
to  prison,  left     ^j^^  fumiture  seized  by  the  defendants  was  inserted  in  the 

hu  wiK  m  pos*  ■' 

session  of  the  plaintiff's  schedule;  and,  on  the  [12th  August  foUowingi 

had  left  it  on  a  he  obtained  an  order  for  his  discharge.    On  the  9th  i/s/jfi 

bllbrelhedil^*  whilst  the  plaintiff  was  in  prison,  the  defendant  Dent,  as 

tress  was  made:  the  bailiff  of /m6er,  and  the  two  other  defendants  acting 

— ^tf«M;thatthe  .  . 

interest  in  the  in  his  aid,  went  to  the  plaintiff's  house  to  distrain  for  rent 
vested  in  the  ^^c  to  Imber,  and  finding  the  outer  door  closed,  and  no 
provisional  M-  pcrson  in  the  house,  (the  plaintiff's  wife  having  been  ab- 
assignment,  the  sent  three  days  on  a  visit  to  her  mother),  they  procured  a 
a  property  in  smith,  who  picked  the  lock.  They  then  entered  and  re- 
i!.?!!?!?!',-'  *    moved  all  the  furniture  in  a  van,  which  was  afterwards 

oonsiruGUTe  ' 

possession,  so  as  gold  for  4/.  111.  6c/.,  the  rent  in  arrear  being  IS/,  for  half 

to  mMntain  trcs-  ,  , 

pau  against  the  a  year  duc  at  Midsummer  preceding. 

brelkhJg  hito         For  the  defendants,  the  case  of  Doe  d.  Palmer  v.  An- 

his  house,  un-     drews  (a)  was  relied  on,  for  the  purpose  of  shewing  that  all 

that  his  wife 

had  continued  in  possession  with  the  assent  of  the  assignee. 

(a)  12  B.  Moore,  601 ;  S.CA  Biug.  348. 


Mr.  Serjeant  Andrews,  in  the  last  term,  obtained  a  rule 
mt  that  this  verdict  might  be  set  aside  and  a  new  trial 
ludy  on  the  ground  of  a  misdirection  by  the  learned  Judge. 
There  was  a  sufficient  constructive  possession  of  the  house 
sod  famitare  in  the  plaintiff  to  enable  him  to  maintain 
this  action,  for,  when  he  went  to  prison,  he  left  his  wife 
in  the  occupation  of  the  house ;  and,  although  she  quitted 
it  for  three  days  on  a  visit  to  her  mother,  yet  it  was  her 
only  home,  and  she  had  clearly  an  anJmiM  revertendi;  and, 
u  the  defendants  have  only  pleaded  the  general  issue, 
they  cannot  justify  the  picking  the  lock  of  the  outer  door, 
and  entering  the  house,  which  was  an  illegal  act;  and, 
therefore,  the  distress  could  not  be  supported  by  law.  The 
plaintiff's  petition  and  schedule  were  filed  before  the  rent 
became  due.  The  possession  by  the  wife  afterwards  was 
b  the  nature  of  a  new  taking,  and  the  plaintiff's  discharge 
i^Kiated  from  the  time  of  filing  his  petition  and  schedule; 
and,  as  he  was  only  a  tenant  from  year  to  year,  there  was  no 
beneficial  interest  in  the  premises  for  the  provisional  as- 
Mgnee  to  take  or  avail  himself  of  for  the  benefit  of  the  ere* 
diton;  and,  as  it  does  not  appear  that  he  ever  interfered 
vith  the  possession  of  the  wife,  it  must  be  assumed  that 
she  continued  in  the  house  with  his  acquiescence  and  as- 
lenL 

Mr.  JSerjeant    Wilde  now  shewed,  cause. — It  is  quite 
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the  ]daintiff's  interest  in  the  premises  and  furniture  had  18d0. 
passed  to  the  provisional  assignee,  the  assignment  having 
been  made  previously  to  the  distress.  The  learned  Judge 
thought,  on  the  authority  of  that  case,  that  the  plaintiff 
was  not  entitled  to  recover,  and  that,  under  the  circum- 
stances,  he  had  neither  an  actual  nor  constructive  posses- 
sion so  as  to  entitle  him  to  maintain  trespass,  nor  any  inter- 
est m  the  house  or  property  in  the  goods  taken  by  the  de- 
fendants under  the  distress.  The  Jury  accordingly  found 
for  the  defendants. 
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1630.  dear  that  the  landlord  of  the  house  had  a  right  to  dbtnon 
the  goods  found  therein,  for  rent  in  arrear;  and,  as  there 
was  no  person  in  the  house  at  the  time»  the  defendants 
had  a  right  to  enter  and  seisse  the  goods.  But,  if  noCj 
after  the  assignment  by  the  pkuntiff  to  the  proTisiooal 
assignee,  all  his  property  was  vested  in  the  Uitter;  sod 
it  must  be  assumed,  diat  he  accepted  aH  the  phuntiff's 
interest  in  die  house,  and,  therefore,  tbe  plaintiff  ooald 
not  maintain  any  action  without  the  consent  or  con- 
currence of  such  assignee.  The  amount  due  for  rent 
far  exceeded  the  value  of  the  goods  distrained,  and  they 
were  all  inserted  by  die  plaintiff  in  his  schedule  at  the 
tame  he  filed  hb  petition  for  his  discharge*  A  mere  irre- 
gularity in  making  a  distress  does  not  avoid  it  altogether; 
and  here,  it  is  quite  clear  that  the  taking  was  lawful,  sad 
the  only  grievance  or  subject  of  compbunt  by  the  plaintiff 
was  the  picking  the  lock  of  tixe  outer  door*  There  was 
no  possession  in  fact  by  the  wife«  nor  had  the  plamtiff  any 
title  to  maintain  trespass.  The  provisional  assignee  might 
have  sued,  and  alleged  that  he  had  entered  and  become 
possessed  of  the  plaintiff^s  interest  in  the  house,  the  legal 
right  of  possession  being  in  him.  In  OrojfU  v.  Pick  (a),  this 
Court  held,  that  an  officer  of  the  Insolvoit  Debtors' 
Court,  who  had  been  appointed  to,  and  accepted  die 
office  of  provisional  assignee,  under  the  Insolvent  Debt- 
ors' Act  (6),  must,  by  such  assignment,  be  taken  to  have 
consented  to  accept  the  estate  and  other  property  of  the 
iflsolvent,  as  he  had  no  discretion  to  refuse  the  assign- 
ment; and,  in  Hoe  d.  Palmer  v.  Andrews^  where  a  tenant 
from  year  to  year,  widi  an  agreement  for  a  lease,  assign- 
ed his  property  to  a  provisional  assignee  under  the  sta- 
tirte  1  Geo.  4,  c.  119,  it  was  held,  that  he  oould  not  eject 
an  occupier  of  land  whidi  passed  under  the  assignnent, 
although-  the  provisional  assignee  had  never  taken  pos- 
session, nor  any  permanent  assignee  been  appointed,  nor 

(a)  8  B.  Moore,  384;  S.  C.  1  fiing.  364.        (6)  53  Geo.  3,  c.  102. 
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kad  ibe  rent  ever  been  withheld  from  the  lessor.  That  1830. 
ease,  therefore,  is  an  express  authority  to  shew  that  the 
absolute  interest  of  the  plaintiff  in  the  house  and  furniture 
passed  to  the  provisional  assignee,  and  that  the  plaintiff 
was  not  in  the  legal  possession  of  the  house,  as  his  wife 
had  quitted  it  when  the  distress  was  made* 

Mr.  Serjeant  Andrews,  in  support  of  his  rule. — ^The 

possession  of  the  wife  is,  in  law,  the  possession  of  the  bus-* 

band;  and  although  she  had  lefk  the  house  for  a  few  daytf 

on  a  visit  to  her  mother,  yet  it  is  evident  that  she  meant 

to  return;  and  a  mere  temporary  absence  ought  not  to  in* 

tercept  the  constructive  possession,  particularly,  as  no  act 

had  bei»i  done  by  the  landlord  or  the  provisional  assignee, 

to  determine  the  tenancy.    The  wife,  therefore,  must  he 

taken  to  remain  in  the  occupation  of  the  premises,  with 

die  assent  of  the  assignee,  unless  the  contrary  were  shewn ; 

and  as  the  furniture  did  not  amount  to  the  value  of  10/.; 

and  the  articles  were  necessary,  and  consisted  partly  of 

wearing  apparel,  they  did  not  pass  by  the  assignment;  and 

although  the  plaintiff  might  have  been  liable  to  a  distress 

for  the  rent  due  at  Lady-day ,  and  also  responsible  to  his 

landlord  for  rent  accruing  due  after  that  day,  yet  the  de-^ 

fendanta  bad  no  right  to  break  open  the  door  of  his  house. 

This  action,  therefore,  is  maintainable,  and  the  plaintiff  is 

entitled  to  a  new  trial. 

Lord  Chief  Justice  Tindal. — I  think  that  the  verdict 
found  for  the  defendants  ought  not  to  be  disturbed.  In 
order  to  maintain  the  action,  the  plaintiff  should  have  had 
either  an  actual  or  constructive  possession  of  the  premises 
m  question.  But  all  the  property  was  out  of  him  from  the 
17th  June,  when  it  vested  in  the  provisional  assignee;  and 
the  goods  were  then  his  property,  and  were  enumerated  by 
the  plaintiff  in  his  schedule.  Besides,  the  plaintiff  only 
occupied  the  premises  as  a  yearly  tenant ;  but  if  he  had  held 

4 
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1830.  under  a  raluable  or  beneficial  lease,  there  can  be  no  doubt 
but  that  the  term  would  have  vested  in  the  provisional  as- 
signee from  the  time  of  the  assignment.  The  property 
then  not  being  in  the  plaintiff,  the  only  question  is,  whe- 
ther he  had  possession  of  the  house  in  which  the  goods 
were  taken.  He  was  in  prison,  and  his  wife  was  not  in 
actual  possession,  for  she  had  not  been  seen  on  the  pre- 
mises for  three  days  previously  to  the  distress  being  taken. 
As,  therefore,  the  plaintiff  had  no  property  in  the  premises, 
a  mere  occasional  residence  by  the  wife  would  not  warrant 
a  Jury  to  say  that  there  was  a  constructive  possession  m  die 
plaintiff^  with  the  assent  of  the  provisional  assignee. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  I  not 
only  thought  at  the  trial  that  the  action  was  most  impro- 
perly brought,  but  am  now  perfectly  satisfied  with  the  find- 
ing of  the  Jury.  The  property  in  the  goods  was  clearl; 
out  of  the  plaintiff,  and  he  so  considered  it,  as  they  were 
all  enumerated  in  his  schedule;  and  even  if  he  had  a  be- 
neficial lease  of  the  house,  the  term  would  have  vested  in 
the  provisional  assignee  from  the  time  of  the  assignment. 
I  concurred  with  the  Court  in  Doe  d.  Pabner  v.  Andrews^ 
and  the  decision  in  that  case  has  been  since  recognised 
and  approved  of.  If,  indeed,  the  plaintiff*'s  wife  had  been 
in  actual  and  constant  possession,  he  might,  perhaps,  have 
maintained  trespass  against  a  wrong  doer;  but  here,  he 
had  not  even  a  constructive  possession  at  the  time  of  the 
distress. 

Mr.  Justice  Gaselee. — The  plaintiff's  interest  in  the 
house  passed  to  the  provisional  assignee  on  the  execution 
of  the  deed  of  assignment.  If  the  wife  had  remained  in 
possession  with  the  assent  of  the  assignee,  the  question 
would  have  been  different,  but  there  was  no  evidence  of 
such  assent;  and  it  appeared  that  she  had  not  been  on  the 
premises  for  three  days  previously  to  the  distress. 
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Mr.  Justice  Bosanqubt. — ^I  am  also  of  opinion  that  thiff 
verdict  ought  not  to  be  disturbed.  It  was  a  question  of 
bet  for  the  Jury,  whether  the  pkiintiff  was  in  possession: 
by  the  wife's  continuing  to  reside  on  the  premises.  The 
Jnry  thought  not,  and  I  think  they  came  to  a  right  con-. 
dasioD.    This  rule  therefore  must  be 

Discharged. 


Briggs  v.  Sharpe.  ^Sf^?L 

May  8m. 

A  RULE  was  obtained  by  Mr.  Serjeant  LudlatOf  on  a  The  defendant, 
fomcr  day  in  thb  Term,  calling  on  the  plamtiff  to  shew  ^^'^"^  * 
aiue  why  the  defendant  should  not  be  discharged  out  of  was  brought 
the  custody  of  the  Sheriff  of  Lincoln.    The  motion  was  Lordi'  act  be- 
founded  on  an  affidavit  of  the  defendant,  which  stated,  ^7^2^  ** 
that,  on  the  25th  June,  1829,  he  was  committed  m  custo-  who,  after  cxa- 

;  .  1  II*  mining  the  note 

dy  in  execution  at  the  plaintiff's  suit,  to  the  castle  of  Lin-  ibr  the  payment 

'  I  ,  ,  ^  J  ..      p         •  J  of  hit  allowance, 

eMi,  under  a  warrant  granted  on  a  wnt  of  captas  ad  «a-  and  the  afflda- 
Urfadendum  issued  on  the  22nd  June  precedmg,  for  a  ^^^''^ 
debt  under  20i.     That  he  was  brought  into  Court  at  the  >»tuK  to  the 

notet  ordered 

last  Assizes  at  Lincoln,  before  Mr.  Baron  Garrow,  to  be  the  defendant 
diicliargcd  under  the  Lords'  act,  32  Geo.  2,  c.  28,  when  V^^c^I  htul; 
he  vss  opposed  by  the  plaintiff,  and  ordered  to  be  re-  *■*  ^^'' 
mnded,  the  plaintiff^  by  his  attorney^  undertaking  to  pay  Judge  was  final 
the  defendant  his  sixpences;  but  that  no  note  or  under-  ^ndin^ti^ 
tJung  to  pay  the  same  was  delivered  to  the  defendant  in  ^t^^'^^jJJ* 
Court;  but  that  the  gaoler  afterwards  gave  him  three  shil-  no  power  to  in- 
Bngi  and  sixpence,  and  subsequently  gave  him  the  plain-  recthim  to  be 
tiflTi  undertaking  to  pay  the  defendant  the  sum  ofSs.  6d,  |^  th^wty"' 
per  veek.    It  was  also  sworn,  that  no  affidavit,  verifying  ■*  ^^^  ■«»* 

.  '  "^     ^   he  was  m  cm- 

tbe  pkuntiff's  signature  to  the  note,  had  been  served  up-  tody  had  not 
on  or  delivered  to  the  defendant.  tibTtermt  of  the 

note,  after  the 
defendant  had 

Mr.  Seijeant  Goulbum  now  shewed  cause,  on  an  affida-  been  m  orders 

edtebe  re* 
manded. 


S7& 
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1890.  tH  of  the  plaintiff's  altomej,  who  swore  that  he  was  pre- 
sent and  saw  the  phuntiff  sign  and  sabscribe  the  note  to 
pay  and  allow  tiie  defendant  three  shillings  and  sixpenoe 
per  wedc,  weekly,  so  long  as  he  should  eoittinue  in  pri- 
son,  in  execution  at  the  suit  of  the  plaintiff.  That  he  wss 
instructed  by  the  plaintiff  to  oppose  (he  defendant's  appli- 
cation for  his  discharge,  and  that  he  accordingly  attended 
the  Court  at  the  last  Assizes  at  Lincoln;  and  when  the  ap- 
plication was  made,  he  deh^Fered  to  the  proper  officer  the 
above  note  or  undertaking  so  signed  by  the  plaintiff  in  the 
presence  of  the  attorney;  and  that  the  latter  made  and 
swore  to  an  affidavit  verifying  such  signature;  that  the 
note  was  attached  to  the  affidavit,  and  handed  toge- 
ther to  the  Judge  who  presided  at  the  Assizes,  when  the 
application  was  made ;  and  who,,  after  examining  the  note 
and  affidavit,  ordered  the  defendant  to  be  remanded.  Un- 
der these  circumstances,  the  learned  Serjeant  submittedi 
that  this  Court  had  no  authority  to  interfere,  as  the  I5th 
section  of  the  statute  enacts  ''  that  prisoners  charged  in  ex- 
ecution in  country  or  other  gaols  above  twenty  miles  dis- 
tant from  Westminster  Hall  may  proceed  by  petition  and 
affidavit,  and  may  be  brought  up  at  the  Assizes,  and  the 
Judge  is  empowered  to  administer  an  oath  to  such  prison- 
ers, and  make  such  order  in  the  premises  as  to  him  shall 
seem  meet;  and  to  proceed  in  the  same  manner  concern- 
ing the  discharge  of  any  prisoner,  and  to  give  the  same 
judgment  and  relief  as  any  Court  out  of  which  any  process 
shall  issue  against  any  prisoner;  and  that  every  order  made 
by  such  Judge  shall  be  as  valid  and  effectual  as  if  the 
same  had  been  made  in  the  Court  out  of  which  the  pro- 
cess issued  on  which  the  prisoner  was  charged  in  execu- 
tion." When,  therefore,  the  defendant  was  brought  up 
before  the  learned  Baron,  he  had  authority  either  to  dis- 
charge or  remand  him.  The  matter  was  entirely  in  the 
discretion  of  the  Judge,  and  this  Court  cannot  be  consti- 
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tuted  a  Court  of  appeal,  nor  can  it  interpose  except  in  de-         1890. 

bolt  of  payment  of  the  sixpences  by  the  plaintiff,  or  some 

other  matter  subsequent  to  the  order  made  at  the  Assizes 

for  remanding  tbe4lefendant;  and  as  it  is  sworn  that  the 

note  end  affidavit  were  then  handed  up  to  the  Judge  and 

exafflioed  by  him,  the  defendant  might  also  have  inspected 

them,  and  raised  any  objections,  or  required  them  to  be 

delivered  to  him;  and  the  Court  will  now  assume  that 

what  was  done  at  the  Assizes  was  done  rightly,  and  there 

is,  consequently,  no  ground  for  this  application. 

Mr.  Serjeant  Ludlow ^  in  support  of  his  rule. — The  de- 
fendant having  been  in  custody  in  execution  at  the  plain- 
dflTs  suit,  for  more  than  twelve  months,  and  for  a  debt  un- 
derflow, is  entitled  to  the  indulgence  of  the  Court,  and  they 
hiTe  clearly  a  jurisdiction  to  investigate  the  proceedings 
of  the  Court  below;  he  has  expressly  sworn  that  no  note 
by  the  plaintiff  to  pay  him  his  sixpences  was  delivered  to 
him  in  Court;  and  it  is  further  sworn,  that  no  affidavit 
verifying  the  plaintiff's  signature  to  the  note  had  been  de- 
Brered  to  the  defendant;  and  if  a  note  to  pay  a  prisonei; 
bis  sixpences  be  not  signed  by  the  plaintiff  in  open  Court, 
it  is  die  practice  to  require  an  affidavit  with  the  note,  shew- 
bg  that  it  was  duly  signed.  Edwards  v.  Carter  (a). 

Lord  Chief  Justice  Tindal. — It  appears  to  me  that  we 
bate  no  authority  to  interfere  in  this  case.  The  13th  sec- 
tioo  of  the  statute  32  Geo.  S,  c.  S8,  enacts,  ^^  that,  for  the 
lefief  of  prisoners  who  shall  be  charged  in  execution  for  any 
son  not  exceeding  lOOA,  they  may  exhibit  a  petition  to  the 
Court,  certifying  therein  the  causes  of  their  imprisonment, 
together  with  a  schedule  of  their  effects,  and  that  all  ob- 
jectioos  to  the  insufficiency  of  the  schedule  in  point  of 
faiin,  must  be  made  the  first  time  the  prisoner  is  brought 

(«)  M.  T.  36  Geo.  3,  K.  B.  Tidd>  Practice,  9th  Edit.  381. 
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1630.        up;**  and  the  statate  37  Geo.  3,  c.  85,  s.  3,  enaeti» "  thaiin 
all  cases  where  any  person  charged  in  execution  for  debt 
would  have  been  entitled  to  be  discharged  under  the  pro* 
visions  of  the  S2  Geo.  2,  c.  28,  unless  their  creditor  or 
creditors  would  agree,  as  therein  mentioned)  to  pay  and 
allow  a  weekly  suin  not  ezceedmg  two  shillings  and  four 
pence,  to  such  prisoner,  it  should  be  lawful  for  the  Court 
immediately  to  cause  the  prisoner  to  be  dischargedi  upon 
his  executing  an  assignment  and  conveyance  of  his  estate 
and  effects,  unless  the  creditor  or  creditors  insist  upon 
his  being  detained  in  prison,  and  shall  agree  by  writing, 
signed  in  the  manner  specified  in  the  3S  Geo.  S,  to  pay  and 
allow,  weekly,  a  sum  not  exceeding  Ss.  6d.,  as  any  Court 
shall  think  fit,  unto  the  prisoner,  to  be  paid  at  such  time, 
and  in  such  manner,  and  upon  the  same  terms  and  condi- 
tions, and  under  the  same  rules  and  regulations,  as,  by 
the  statute  32  Geo.  S,  is  provided  with  respect  to  the  al* 
lowance  thereby  directed  to  be  made;*'  and  the  18th  sec- 
tion of  that  statute  enacts, ''  that  the  prisoner  shall  be  dis* 
charged,  unless  the  creditor  insist  upon  his  being  detain* 
ed  in  prison,  and  shall  agree,  by  writing,  signed  with  hit 
name  or  mark,  to  pay  and  allow  the  prisoner,  weekly,  a 
sum  not  exceeding  2s.  4d.,  (now  8#.  6d.  by  the  37  Geo. 
3),  to  be  paid  every  Monday  in  every  week,  so  long  as  the 
prisoner  shall  continue  in  execution;  and  in  every  such 
case  the  prisoner  shall  be  remanded.**    On  the  construc- 
tion of  those  clauses,  the  Courts  have  introduced  as  a  mit^ 
ter  of  practice,  that,  if  the  note  be  not  signed  by  the  plain- 
tiff in  open  Court,  they  will  require  an  afiSdavit  to  ac- 
company the    note,  shewing  that  it  was   duly  signed. 
Here,  the  only  question  is,  whether  the  Judge  at  the  As- 
sizes proceeded  according  to  the  usual  and  regukur  prac- 
tice ;  and  we  must  assume  that  he  did,  unless  the  contrary 
be  shewn.    No  case  has  been  cited,  nor  can  any  be  refe^ 
red  to,  where  the  Courts  in  Banc  have  interfered,  except 
where  matters  have  arisen,  or  the  plaintiff  has  been  guOty 


Mr.  Justice  Park. — I  up  pf  the  same  opinion,  and  wish  it 
tobefbDyunderBtood  that  the  Courts  are  always  most  wili- 
ng to  attend  to  complaints  made  by  persons  jn  custody, 
and  to  sffbrd  tbem  all  the  relief  in  their  power.  StiU|  ^w- 
evcr,  ve  most  not  assume  to  ourselves  a  jurisdiction  where 
veaie  precluded  bcm  exercising  itj  a3  in  the  present  case; 
ad,  except  for  matters  arising  subsequently  to  the  re- 
mading  of  a  prisoner,  we  are  precluded  by  the  15th  sec- 
tion of  the  statute  32  Geo.  9,  c*  28,  from  interfering  in  a 
GMe  vlueh  was  ezdusively  within  th^  province  and  ju- 
riM&tioB  of  the  Judge  at  the  Assizes  ^  and  we  must 
mmte  that  he  did  all  that  was  necessary  before  he 
oidend  the  defendant  to  be  remanded;  and  I  cannot con- 
oei?e  how  the  note  and  ^davit  which  accompanied  i^ 
got  into  die  hands  of  the  learned  Baron,  unless  some  ob- 
jectioD  had  been  raised  to  them  by  the  defendant  or  his 
coonseL 

Mr.  Justice  Gaselee. — I  am  also  of  opinion  that  the 
power  of  discharging  or  remanding  the  defendant  in  this 
Ctte,  rested  exclusively  with  the  Judge  at  the  Assizes, 
vlMMe  duty  it  was  to  examine  all  the  circumstances  attend- 
ing his  unprisonment,  and  to  hear  any  objections  he  might 

t2 
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of  irregularities  subsequently  to  the  remanding  of  the  pri^  1830. 
sooer.  Now,  it  appears  from  the  affidavit  of  the  plaintiff's 
attorney,  in  answer  to  that  of  the  defendant,  that  the  notQ 
and  siBdavit,  as  required  by  the  statute,  were  banded  yp 
to  the  Judge  at  the  Assizes,  and  that  ^e  exiunined  them 
ind  ordered  the  defendant  to  he  remanded.  )t  is  not  usual 
fort  Judge,  or  the  Court,  to  require  an  inspection  of  thosQ 
<ioanientB,  unless  some  objection  bad  been  raised  to  th^m 
OB  behalf  of  the  prisoner.  We  must  therefore  assume, 
tiiit  nnmia  riie  ackn  and,  as  the  Judge  before  whom  the 
defendant  was  lHt>ught,  had  it  in  his  discretion  to  discharge 
or  remand  him,  we  ought  not  to  interfere. 
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1830.  urge ;  and  having  examined  the  note  and  affidavit,  the 
learned  Baron  ordered  the  defendant  to  be  remanded; 
and  after  he  had  been  so  remanded,  this  Court  cannot  di- 
rect his  discharge,  unless  the  plaintiff  has  made  default  in 
payment  of  the  sixpences,  or  failed  to  perform  his  under- 
taking, according  to  the  terms  of  the  note.  Now,  it 
appears  that  the  words  of  the  statute  have  been  strict- 
ly complied  with,  as  far  as  regards  the  note  and  affidaWt 
as  to  the  plaintiff's  signature.  At  aU  events,  the  Judge 
would  have  pointed  out  the  insufficiency  or  defect,  if  any 
such  had  existed,  when  he  required  them  to  be  handed 
up  for  his  inspection. 

Mr.  Justice  Bosanquet. — I  felt  some  doubt  when  this 
application  was  made,  as  the  defendant  swore  that  the 
note  was  not  delivered  to  him  in  Court,  but  by  the  gaoler 
after  his  return  to  prison ;  and  it  was  also  sworn  that  no 
affidavit  verifying  the  plaintiff's  signature  to  the  note  had 
been  delivered  to  the  defendant.  That  has  not  been  con- 
tradicted ;  but  the  plaintiff's  attorney  has  sworn  that  both 
the  note  and  affidavit  were  in  Court  at  the  time  the  defend- 
ant was  brought  up,  and  that  the  latter  was  annexed  to  the 
former.  The  words  of  the  statute  were  therefore  com- 
plied with ;  and  it  further  appears  that  both  these  docu- 
ments were  examined  by  the  learned  Baron;  and,  after  he 
had  exercised  his  judgment  on  all  the  facts  before  him,  I 
think  we  have  no  power  to  review  his  decision;  and  this 
rule  must  consequently  be 

Discharged. 


IN  THE  ELEVENTH  YEAR  OF  GEO.  IV*  S75 

1630. 

Chalib  and  Another  v.  Belshaw.  ?J^^A 

May  lOth, 

1  lUS  was  an  action  of  assumpsit  by  the  plaintiffsi  as  Although  the 
dmven,  against  the  defendant,  as  acceptor  of  a  bill  of  ex-  ^*  "^'J^"  &2 
diange.    The^r#/ count  of  the  declaration  stated,  that  Geo.  4,  c  78,  ra- 
the plaintiffs,  on  &c.,  at  &c.,  made  their  certain  bill  of  ^tanw  dfan 
exdiaoge  in  writing,  and  directed  it  to  the  defendant,  '^^^^^^^ 
which  said  bill  of  exchange,  the  defendant,  on  &c.,  upon  >n  writing  upon 

.  ,  '^        the  bin,  yet  the 

aght  thereof,  accepted,  according  to  the  usage  and  cus'  drawer,  in  an 
torn  of  merchants.  By  means  whereof,  and  according  to  fbt'jfe^^) 
the  said  usMe  and  custom  of  merchants,  the  defendant  need  not  ever 

*  hi  hii  dedara- 

became  liable  to  pay  the  plaintiffs  the  sum  of  money  in  the  tion  that  theac- 
ttid  bin  of  exchange  specified,  according  to  the  tenor  and  ^^^  ^'^  ^ 
effect  of  the  said  bill  of  exchange,  and  of  his,  the  defend- 
ants said  acceptance  thereof,  and  that,  being  so  liable,  he 
{oomiaed  to  pay.  Breach — non-payment.  To  this  count 
the  defendant  demurred  specially^  and  assigned  for  causes 
that  the  count  was  defective  and  bad  in  this,  that  it  is  not 
therein  stated  that  the  defendant  accepted  the  bill  of  ex- 
change in  writings  or  that  the  acceptance  of  the  same  was 
io  writing;  that  it  is  stated,  that  the  defendant  accepted 
die  bin  of  exchange  according  to  the  usage  and  custom  of 
aerchants;  and  by  the  said  usage  and  custom,  an  ac- 
ceptance by  parol  without  writing  would  have  been  suffi- 
cient; whereas,  by  a  certain  act  of  Parliament,  made  and 
paned  in  the  1st  and  2nd  years  of  the  reign  of  king  George 
the  Fourth^  the  said  acceptance  of  the  said  bill  of  exchange, 
to  be  valid,  must  be  in  writing.  The  plaintiffs  joined  in 
demurrer. 

Mr.  Seijeant  Janes,  in  support  of  the  demurrer,  insisted, 
that,  as  the  2nd  section  of  the  statute  1  &  2  Geo.  4,  c.  78, 
caacts,  "  that  no  acceptance  of  any  inland  bill  of  exchange 
shaD  be  sufficient  to  charge  any  person,  unless  such  accept- 
ance be  in  writing  on  such  bill,*'  it  therefore  rendered  it  ne^ 
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cessary  for  the  plaintiffs  to  state,  on  the  face  of  their  decla- 
ration, that  the  acceptance  was  in  writing.  At  all  events, 
if  it  be  not  alleged,  it  is  a  ground  of  special  demurrer,  of 
which  the  acceptor  may  take  advantage. 

Mr.  Serjeant  fVilde,  eanira,  was  stopped  by  the  Court 

There  is  no  ground  for  the  objection.  If  it  were  tenable, 
it  would  equally  apply  to  the  statute  of  frauds,  which, 
in  certain  cases,  requires  an  agreement  to  be  in  writing; 
and  yet  it  is  not  necessary  for  the  plaintiff  to  allege  in  the 
declaration  that  such  agreement  or  contract  was  in  writ- 
ing. 

Judgment  for  the  plaintiffs. 


May  toth.  FoRSTER  and  Another  v,  Weston. 

The  piainUflb      A.  RULE  was  obtained  by  Mr.  Serjeant  Wilder  on  a  for- 

Ac'^ffendln^'*   ^^^  ^*y  *"  *^^  *®™»   ^^"^"8  "P^°   *®  plauitiffs  tO  shcW 

and  held  him     causc  why  the  defendant  should  not  be  allowed  his  costs, 

to  bail  for 

11231.  and  con-  Under  the  Statute  43  Qeo.  3,  c.  46,  s.  3,  they  having  ar- 
t^^  uk^\  rested  and  held  him  to  bail  for  1,123/.,  and  consented  at 
r,'^*^.^'  u       ^^^  t^ial*  to  take  a  verdict  for  716/.  only.    The  motion  was 

7102.,  they  hav-  ^ 

ing,  at  the  time  founded  on  affidavits,  which  stated,  that  the  plaintiffs  were 
sum  of  4C?a' °  merchants  in  London^  and  in  the  habit  of  receiving  krge 
d^fendiUfti^**'*  consignments  of  timber  from  Sierra  Leone,  and  that  they 

were  employed  by  the  defendant  and  one  Claughton  to 
sell  timber  for  them  on  commission,  on  their  joint  account; 
and  that,  although  they  purchased  and  dealt  in  timber 
jointly,  they  were  not  in  fact  in  partnership.  That  the 
plaintiffs  kept  the  defendant's  and  ClaughtotCe  accounts 
separate,  and,  according  to  an  arrangement  between  tfaem, 
paid  each  of  them  separately  a  moiety  of  the  sums  that  be* 

latter  sum,  al- 
though the  account  on  which  the  balance  was  due  was  a  joint  account  betw  een  the  defendant  and 
a  third  person. 


their  hands : — 
Htld,  that  he 
was  entitled  to 
his  costs  under 
the  sUtute  43 
Geo,  3,  c.  46, 
s.  3,  as  the  ba- 
lance  was  the 
sum  ultimately 
due  to  the 
plaintiift,  after 
deducting  the 


IN  THC  BLEVBNTU  TEAR  OF  GEO.  IV.  277 

came  due  on  die  joint  account.  That  the  sum  for  which  1830. 
the  defendant  was  arrested  and  held  to  bail,  was  the  amount 
of  the  halsnoe  of  an  account  delivered  in  1829,  since  which 
tiie  pkintifi  had  received  a  cargo  of  tunber  on  account 
of  the  defendant  and  Claughton,  the  proceeds  of  which 
amoonted  to  8142.,  a  moiety  of  which  they  had  paid  over 
to  Ctaughioiu  Under  these  circumstances,  the  learned 
SeijesDt  oontended}  that  the  plaintiffs  ought  to  have  given 
tbe  defendant  credit  for  the  other  moiety,  amounting  to 
407L|  which  sum  they  then  had  in  their  hands ;  and  that, 
u  they  had  arrested  the  defendant  for  the  whole  of  the  ba^ 
hnce  due,  it  was  an  arrest  without  reasonable  or  proba- 
ble cause,  as  they  must  have  known  at  the  time  that  716/. 
oniy  was  due;  and  in  Dronefield  v.  Archer  (a),  where,  in 
an  aoeoont  between  the  plaintiff  and  defendant,  there 
woe  Items  clearly  due  on  both  sides^  the  Court  held  it  to 
be  an  anest  without  reasonable  and  probable  cause,  with- 
in  tbe  meaning  of  the  statute,  if  the  plaintiff  arrested  the 
defendant  for  tbe  amount  due  to  him,  without,  at  the  same 
^f  giving  him  credit  for  the  items  due  on  the  other  side 
of  the  account,  and  that  he  only  ought  to  have  held  the 
iieiendant  to  bail  for  the  admitted  balance. 

Hr.  Serjeant  Taddy  now  shewed  cause,  on  affidavits 
vUdi  stated  that  disputes  had  arisen  between  the  defend- 
ant and  Claughkm  as  to  the  last  cargo  of  timber.  That 
tbe  defendant  was  about  to  leave  this  country  for  Sierru 
Ltvue  when  he  was  arrested^  and  that  he  had  a  private 
aeooont  with  the  plaintifls,  as  well  as  a  joint  account  with 
OoMgktom;  but  the  plaintiffs  did  not  deny  that  407/.  was 
doe  to  the  defendant  as  his  moiety  upon  such  joint  ac- 
count, or  that  they  did  not  know  that  that  snjn  was  not 
the  amount  of  the  moiety  so  due  at  the  time  of  the  arrest 
StiH,  however,  the  learned  Serjeant  submitted  that  this 

{a)  6  Barn.  &  Aldr5l3. 
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1830.  was  not  a  vexations  or  malicious  arrest,  nor  was  the  de- 
fendant held  to  bail  without  a  reasonable  or  probable 
cause.  The  disproportion  between  the  sum  sworn  to,  and 
the  amount  of  the  verdict  the  plaintiffs  consented  to  take 
at  the  trial,  was  not  so  great  as  to  induce  an  inference  that 
the  plaintiffs  were  actuated  by  vindictive  or  improper  feel- 
ings towards  the  defendant,  particularly,  as  they  might 
have  been  misled  by  the  joint  account  between  him  and 
Claughton,  as  disputes  had  arisen  as  to  the  last  eargo  of 
dmber  sold  by  the  plaintiffs  on  their  account,  and  which 
were  not  settled  at  the  time  of  the  arrest. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — As  the 
plaintiffs  have,  in  terms,  admitted  that  they  had  a  sum  be- 
longing to  the  defendant  in  their  hands  at  the  time  of  the 
atreist,  and  which  ought  to  have  been  appropriated  in  re- 
duction of  the  balance  of  his  general  account,  it  is  quite 
dear  that  they  had  no  reasonable  or  probable  cause  for 
holding  him  to  bail  for  the  larger  sum,  for  they  must  hare 
known  at  the  time  that  it  was  not  due.  This  case,  there- 
fore, must  be  governed  by  the  principle  established  in 
Dronejield  v.  Archer;  and  the  Prothonotary,  on  tazatioDi 
ought  to  allow  the  defendant  his  costs. 

Lord  Chief  Justice  Tindal. — I  think  this  case  falls 
within  the  words  and  meaning  of  the  statute  43  Geo.  3,  c. 
46;  for,  after  looking  at  the  affidavits  in  support  of,  and  in 
answer  to  the  applicatioui  there  is  sufficient  to  satisfy  us 
that  the  plaintiffs  had  not  any  reasonable  or  probable 
cause  for  holding  the  defendant  to  bail  for  the  sum  of 
1,123^  If,  indeed,  they  had  sworn  that  they  really  be- 
lieved they  were  not  safe  in  dividing  the  joint  account 
between  the  defendant  and  Claughton  as  to  the  last 
cargo  of  timber  they  dbposed  of  on  such  account,  the 
question  would  have  been  different;  but  they  admitted 
that  they  had  divided  the  account,  and  did  not  deny  that 
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a  moiety  of  the  amount,  of  the  proceeds  was  due  to  the        1830. 
defendant  at  the  time  they  caused  him  to  be  arrested  for      t.    ' 

FOEaTER 

the  whole  of  the  bahuice  of  the  general  account. 


Hr«  Justice  Park. — I  am  unwilling,  on  applications  of 
this  nature^  to  allow  defendants  their  costs,  where  such 
applications  are  made  on  trivial  grounds,  or  the  amount 
between  the  sum  for  which  a  party  is  held  to  bail,  and 
that  eventually  recovered,  is  of  a  trifling  nature.  But, 
where  there  b  an  existing  account  between  the  plain- 
tiff and  defendant,  the  balance  is  the  sum  due  to  the 
fonner,  both  at  law  and  in  equity.  Although  it  does 
not  appear  that  the  balance  was  actually  struck,  yet  the 
idaintifis  must  have  known  that  they  had  a  sum  of  mo- 
ney belonging  to  the  defendant  vp, .  their  hands,  which 
would  ultimately  reduce  the  amount  for  which  they  caused 
him  to  be  arrested,  and  they  had  no  probable  cause  for 
holding  him  to  bail  for  more  than  the  balance.  Although, 
in  Browm  v.  Pigeon  (a),  Lord  EUenborough  held,  that  an 
actiott  cannot  be  maintained  for  a  malicious  arrest  by  A. 
against  B.,  if  A.  owed  B.  the  sum  for  which  he  was  held 
to  bail,  although  B.  was  indebted  to  ii.  in  a  larger  amount; 
jet  diat  does  not  apply  to  a  case  where  the  accounts  are 
matual  and  unliquidated,  as  in  Dr.  Turttngton^s  case  (6). 
The  Courts  have  of  late  frequently  decided,  that,  where  a 
defendant  seeks  for  a  remedy  by  an  application  of  this 
nature,  it  is  analogous  to  an  action  for  a  maUcious  arrest; 
and  m  the  late  case  of  Donlan  v.  Brett  (e),  where  the 
I^tiff  arrested  the  defendant  for  575/.,  and  only  recover- 
ed 89^  at  the  trial;  on  a  motion  for  allowing  the  defendant 
hb  coats,  under  the  statute  43  Geo.  3,  Mr.  Justice  Little- 
dek  aaid :  **  The  defendant  is  entitled  to  his  costs,  if  the 
no  reasonable  or  probable  cause  for  arresting 


Weston. 


(a)  2  Camp.  694.  (6)  4  Burr.  1996. 

(c)  10  Barn.  &  Cress.  1)7. 
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1830.        the  defendant  for  the  larger  sum.  It  is  not  necessary  that 
the  arrest  should  hare  been  malicious." 


Fomnui 

WSBTOlf. 


Mr.  Justice  Gaselee    and  Mr.  Justice  Bosanquet 
concurring. 

Rule  absolute. 


Monday,  MuRRAY  V*  NicHOLLs.  Taylor,  and  two  Others. 

Theatatute  8  &  -I  HIS  WAS  an  action  on  the  case.  The  plaintiff  sued  the 
9  ^M.  s,  c.  11,  defendants  jointly,  and  the  declaration  contained  counts 

8.  1,  does  not  *  if » 

extend  to  an  ac-  for  a  malicious  prosecutioni  counts  for  a  libel»  and  a  count 

forVmaiidouir  ^^  trovcr  for  a  trunk.    In  the  first  count,  the  plaintiff  al- 

v^±r  '^'  ^^S^d  that  the  defendants  falsely  and  maliciously,  and  with- 

piaintiff  allege  out  fuiy  reasonable  or  probable  cause  whatsoever^  cauaed 

tion,  that  the  utid  procurod  the  plaintiff  to  be  apprehended  under  and 

Ud^Cd^LuTed  ^y  ^^u^tue  of  R  Warrant  of  a  magbtrate,  and  to  be  fidsely 

^'"h^i^?'  imprisoned  and  kept  and  detuned  in  prison  for  along 

virtue  of  a  ma-  spftco  of  time^  without  any  reasonable  or  probable  cause. 

nm^aod itobe  The  defendants  Niekolls  and  Taylor  pleaded  the  g^iersl 

^^d^Tde-  ^**^®  ^  *®  whole  of  the  declaration ;  and  the  two  other 

tatned  in  prison  defendants  suffered  judgment  by  default 

for  a  long  time.  •      o  ^ 

Thexefoie,  At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  Child- 

^r'se^nd  de-  ^^f  ^^  ^^^  Sittings  after  the  last  Michaelnuu  Termi  the 
^*"*^ttcd''"d  *'^"'y  found  a  verdict  for  the  plaintiffi  as  against  NiehoUt, 
a  verdict  was  damages  810/.  which  they  apportioned  thus: — Piz^SOOL 
accordingly:—    ou  the  couuts  for  the  msliciouB  prosecution;  8001.  for  the 

nuli^Jdled'^^^'^  ^^^  *^''  ^°  *®  ^^""*  '"  ^^^®^  ^^^  *®  trunk;  but 
to  his  costs  un-    they  acquitted  the  defendant  Taylor ^  and  a  verdict  was  cn- 

statnte.  tered  for  him  accordingly ;  and  the  Prothonotary  baring 

allowed  him  his  full  costs-^ 

Mr.  Serjeant  WUde,  on  the  first  day  of  this  Term,  oh; 
tained  a  rule  nisi  that  the  Prothonotary  might  review  his 
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tuatioo,  on  the  ground  that  such  costs  had  been  impro-         1830. 
periy  allowed.    Before  the  passing  of  the  statute  8  &  9      ^[^^^ 
Wm.  SfC.  11|  if  one  of  several  defendarits  had  been  ac*      __    «^« 
qoittedy  he  was  not  entitled  to  his  costs,  and  the  first  sec- 
tion of  that  statute  is  confined  to  the  particular  actions 
therein  mentioned,  vix.  trespass,  assault,  false  imprison- 
nent,  or  ejectUmefirmm ;  and  in  Dibbenv.  Cooke  {a),  it 
wai  expressly  decided,  that  an  action  of  trespass  on  the 
oat  is  not  within  the  statute;  and  in  Ingle  ▼.  Words- 
wertk{b),  it  was  held,  that  one  of  two  defendants  in  re- 
pkfin  was  not  entitled  to'  his  costs  upon  acquittal. 

Mr.  Seijeant  Janes  now  shewed  cause* — ^The  question 
is,  whether  the  first  count  of  the  declaration  does  not  bring 
das  cue  within  the  words  and  meaning  of  the  statute  8  & 
9  Wm.  S,  c  1 1 ;  before  the  passing  of  which,  if  one  of  se* 
fenl  defendants  had  been  acquitted,  he  was  not  entitled 
to  his  ooets ;  and  thu  being  found  inconvenient,  the  first 
Mction  of  that  statute  enacts,  *'  that  where  several  persons 
lUI  be  Hiade  defendants  to  any  action  of  trespass,  assault, 
Uat  imprisonment,  or  ejeeiumefirmiBy  and  any  one  or  more 
of  them  shall  be  upon  the  trial  thereof  acquitted  by  verdict, 
eiery  person  so  acquitted  shall  have  and  recover  his  costs 
of  suit,  as  if  the  verdict  had  been  given  against  the  plain- 
tifl^  and  acquitted  all  the  defendants/*  Although  it  has 
been  held,  that  this  statute  does  not  extend  to  an  action 
of  ttespass  upon  the  case,  but  must  be  confined  to  actions 
of  trespass  vi  ei  armis,  yet  it  ought  to  receive  a  liberal 
construction,  and  the  Court  will  not  scrutinize  the  form 
or  language  of  a  particular  count,  but  look  at  the  sub- 
ject of  the  charge^  which  in  this  case  was  the  malicious- 
ly CBosiDg  the  plaintiff  to  be  apprehended  and  falsely  im- 
priMned  and  detained  in  prison,  until  he  obtained  his  di»- 
diarge.     If  the  Legislature  intended   that  the  statute 

(«)  2  Str.  1005.  (h)  3  Burr.  1284. 
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1830.        should  only  apply  to  cases  of  trespass  9t  et  armis,  the  word 
Murray       ^^^V^  would  only  have  been  introduced;  but  it  was 
••  meant  to  provide  for  injuries  sustained  by  trespasses  on 

land,  or  against  the  person;  and  if  the  words  vi  et  armU 
are  omitted  in  a  count  in  trespass,  it  may  yet  be  supported, 
unless  it  be  taken  advantage  of  on  special  demurrer;  and 
in  Day  v.  Muskett  (a),  Lord  Chief  Justice  Holi  said,  that 
those  words  might  be  omitted  altogether.  In  Dibben  v. 
Cooke,  the  plaintiff  brought  an  action  on  the  case  for  anui* 
sance,  which  had  no  reference  whatever  to  a  trespass,  as- 
sault, or  false  imprisonment;  but  here,  the  plaintiff  has  al- 
leged in  his  declaration  that  the  defendants  caused  him  to 
be  &lsely  imprisoned,  without  any  reasonable  or  probable 
cause;  and  it  is  immaterial  whether  the  commencement  of 
the  declaration  was  trespass  vi  et  artnis,  or  trespass  oa  the 
case,  provided  the  plaintiff  charged  the  defendants  with 
having  caused  him  to  be  falsely  imprisoned,  and  which  in 
this  case  is  a  distinct  and  substantive  charge.  In  Ingle  v. 
Wordsworth,  the  action  was  replevin,  which  was  clearly 
not  within  the  words  or  meaning  of  the  statute.  So,  in  Mar- 
riner  v.  Barrett  (i),  the  action  was  trover;  and  although 
Lord  Mansfield  said  (c),  ''  that  all  acts  that  give  costs 
are  to  be  construed  strictly  ;'*  yet  the  statute  of  WilUam 
is  a  remedial  law,  and  penal  only  as  far  as  it  regards  costs; 
and  when  false  imprisonment  is  the  subject  of  the  action, 
the  party  complaining  may  waive  the  trespass,  and  bring 
an  action  on  the  case  for  the  tort;  and  the  Court  will  look 
to  the  injury  he  has  sustained,  rather  than  to  the  form  of 
the  action,  or  the  language  of  the  declaration. 

Lord  Chief  Justice  Tindal. — The  rule  of  construction 
applicable  to  this  statute  cannot  be  laid  down  with  greater 
accuracy  than  by  Lord  Hardmcke,  in  the  case  of  Dibben 

(a)  2  Ld.  Raym.  986.  (b)  3  Burr.  1825,  n. 

(c)  3  Burr.  128?. 


NiCHOLLS. 


IN  THE  ELEVENTH  YEAR  OF  GEO.  IV.  ^83 

T.  Cooke^  where,  after  consideration  by  the  Court,  his         1850. 

Lordship,  in  delivering  their  opinion,  said — "  The  act  ex-      ^    ^     ^ 

1  ini-.  i«^         Murray 

tends  to  trespass,  assault,  false  imprisonment,  and  eject-  „, 

menL  The  present  action  is  a  trespass  on  the  case ;  and 
though  that  be  a  species  of  trespass,  and,  in  the  case  of  the 
statute  of  limitations,  the  word  irespiiss  in  the  proviso  has 
been  extended  to  actions  on  the  case,  yet,  considering  these 
acts  giving  costs  have  always  been  looked  on  as  penal 
acts,  not  to  be  extended  by  equity,  and,  therefore,  an 
avowant  not  within  the  word  plaintiff,  Carthew,  179,  we 
most  take  it  only  to  mean  the  general  sort  of  trespass  vi 
ei  arms.  10  Rep.  Marshalsea  case.*^  The  question  then 
is,  whedier  this  statute  is  now  to  be  construed  according 
to  that  rule,  or  whether  the  present  action  falls  within  it. 
The  words  of  the  act  are — ''  Where  several  persons  shall 
be  made  defendants  to  any  action  of  trespass,  assault,  false 
imprisonment,  or  ejectionefimuBi  and  any  one  or  more  of 
tbem  shall  be  upon  the  trial  thereof  acquitted  by  verdict, 
every  person  so  acquitted  shall  recover  his  costs  of  suit, 
m  like  manner  as  if  the  verdict  had  been  given  against 
the  plaintiff  and  acquitted  all  the  defendants,  unless  the 
Judge  before  whom  the  cause  is  tried,  shall,  immediately 
after  the  trial  thereof,  in  open  Court,  certify  upon  the  re- 
ei»d,  under  his  hand,  that  there  was  a  reasonable  cause 
fta  making  such  person  a  defendant."  Now,  on  looking 
at  the  declaration  in  this  case,  it  appears  to  me,  that  it  does 
not  come  within  either  of  the  forms  of  action  mentioned 
m  the  statute.  An  action  for  false  imprisonment  means 
an  action  brought  directly  for  such  imprisonment;  but 
here,  the  imprisonment  is  only  laid  as  matter  of  aggrava- 
tion, and  as  incidental  to  the  principal  charge.  It  is  quite 
dear  that  the  imprisonment  is  not  the  gist  of  the  action; 
which  might  have  been  maintained  if  the  imprisonment  had 
not  been  proved.  But  it  appears  to  me  to  be  evident  that 
this  is  not  a  species  of  action  within  the  words  or  operation 
of  the  statute,  for,  if  a  count  in  trespass  for  false  imprison- 
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MflO.        ment  were  introduced  in  the  declaration^  it  woald  be  a  mis- 
joinder; fori  the  plaintiff,  at  the  commencement^  stated. 


•.  that  the  defendants  were  attached  to  answer  him  in  a  plea 

ottrespoMS  an  the  case.    Although,  therefore,  one  of  the 
defendants  was  acquitted,  he  is  not  entitled  to  his  costs. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Gaselbe. — The  gist  of  the  action  was  the 
causing  the  plaintiff  to  be  apprehended  maliciously»  and 
without  a  reasonable  or  probable  cause;  and  if  the  decla- 
ration bad  only  charged  the  defendant  with  the  false  im- 
prisonment, the  action  could  not  have  been  sustained,  as 
the  imprisonment  was  only  incidental  to  the  apprehension. 
In  Savignac  y.  Roame  (a),  it  was  Ifsid  that  the  statute  16 
&  17  Car.  S,  c.  8,  which  enacts  that  judgment  shall  not 
be  arrested  for  want  of  the  words  vi  ei  armis  or  amtra 
paeem,  in  actions  of  trespass,  applies  only  to  those  cases 
that  appear  on  the  face  of  the  declaration  to  have  been 
evidently  intended  to  be  actions  of  trespass,  and  not  to  a 
case  where  the  memorandum  is  of  ''  an  action  of  trespass 
on  the  case.^  So,  the  statute  8  &  9  Wm.  8,  has  been  held 
to  be  confined  to  the  particular  actions  therein  enumerat- 
ed, and  not  to  extend  to  an  .action  on  the  oise. 

• 

Mr.  Justice  Bosanquet. — The  averment  of  the  defend- 
ants' causing  the  plaintiff  to  be  falsety  imprisoned,  does 
not  fall  within  the  words  "  false  imprisonment  *'  in  the  sta- 
tute of  Wittiam,  which  only  apply  to  a  direct  and  immedi- 
ate wrongful  imprisonment,  and  not  to  an  imprisonment 
by  which  the  party  alleges  he  has  received  a  consequential 
damage  or  injury.  I  therefore  concur  with  the  Court 
in  thinking  that  this  rule  must  be  made — 

Absolute, 

(a)  6  Term  Rep.  125. 
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1830. 

DicAS,  Gent.,  One  &c»9  v»  Jay,  Gent,  One  &c»  Morub^, 

f-.  May  lOM. 

j|  ins  was  an  action  by  the  plaintiff,  who  lately  practised  The  plaintiff;  an 
at  an  attorney  at  Chester,  against  the  definidant,  his  agent  *^^^  ^^^^ 
m  Lomdim,  (or  an  alleged  negligence  in  the  conduct  and  ^i>  ^s^^^  in 
management  of  the  plaintiff's  business.   In  1828,  the  plains-  gence  in  con- 
tiff  brooght  a  similar  action  against  the  defendant  and  his  pbd!!drl  biui- 
paitner,  and,  on  the  cause  coming  on  for  trial  before  Lord  "^  h° V^iT^' 
Chief  Justice  Beei,  at  Westminster,  after  Easter  Term  in  ation  that  he 
tliat  year,  die  cause,  and  all  matters  in  dispute  between  come  ^bu  to' 
the  parties,  were  referred  to  an  arbitrator,  under  an  order  ^2,,*^^  had 

of  Nisi  Prims,  which  was  afterwards  made  a  rule  of  Court;  i<»t  the  employ- 
ment of  divers 

and,  by  the  terms  of  the  order,  neither  the  plaintiff  nor  dieniB.   The 
the  defendant  was  to  prosecute  or  bring  any  action  or  suit  ^^  underiin 
ID  any  Court  of  law  or  equity  against  e4ch  other,  of  and  ^"  ^  ^^. 
eonenniiig  the  matters  referred.     The  arbitrator  made  thepiamtiffcoQ- 
lus  award  in  Trimtp  vacation,  1828,  and  found  that  the  bring  any  action 
(Untiff  bad  good  cause  of  action  against  the  then  de*  ^^^  ^^^l 
fcndants  for  the  sum  of  23/.  14^,  lOd.,  and  he  directed  a  »^«rred.   The 
veidiet  to  be  entered  for  the  plaintiff  for  that  nmount.  wards  made  a 
iodgnient  was  afterwards  entered  up,  wd  the  costs  tax-  ^^  ^he^a^rbi^a- 
cd  and  paid  by  tlie  defendants.    The  declaration  in  the  ^'^^^^a 

'  ^  verdict  to  be  en- 

fcnncr  canae  contained  several  special  counts,  chfurging  ^r^d  for  the 
tlie  than  defetwUinta  with  negleot  of  duty  in  various  tr^ns*-  LterwardTcom- 
during  the  progresaof  the  suit;  md,  in  thepr^  "ndtSdo^ 
action,  the  dedaration  cont^dned  a  number  of  counts^  agunst  the  de- 
in  which  the  plaintiff  alleged,  by  way  of  specMd  damage,  ing  in  the  de- 
that,  by  and  through  the  negUgenoe  and  misconduct  of  thll^tdn^^^ 
the  defendant,  he  had  lost  and  been  deprived  of  the  be-  p^  ^'^^ 

"^  sums  to  persons 

ne&t  wlueh  would  otherwise  h^ve  arisen  and  accrued  to  who  had  threat- 
Ub  from  the  employment  of  divers  persons,  who  would  actions!  Md  lost 
liave  continued  to  employ  the  plaintiff  as  their  ^^di^^'X?^ 

clients,  from  the 
negligence  of 

ae  iffcailaMl     The  Coprt  refiutd  to  stay  the  prooeedwgt  in  the  second  action  on  motion,  but 
'"^  aa  opioioa  that  the  recovery  in  the  former  action  might  be  pleaded  in  bar  to  the 
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1830.  attorney  in  prosecuting  and  defending  divers  suits  and 
actions  at  law,  and  otherwise  in  his  business  as  such  at- 
torney;  and  alsoy  that  he  had  been  called  upon  and  actual- 
ly obliged  to  pay  certain  large  sums  of  money  to  divers 
other  persons  who  had  so  employed  him  as  their  attorney, 
and  who  had  threatened  to  commence  actions  against  him, 
the  plaintiff,  for  negligence  in  conducting,  prosecuting,  and 
defending  divers  actions  and  suits  at  law,  with  the  conduct 
of  which  they  had  entrusted  the  plaintiff  as  their  attorney. 
The  declaration  in  the  former  action  merely  stated  that 
the  plaintiff  had  lost  and  been  deprived  of  the  benefit  and 
advantage  which  might,  and  otherwise  wouldj  have  accru- 
ed to  him  from  the  employment  of  certain  persons  who 
otherwise  would  have  employed  him  as  their  attorney. 

Mr.  Serjeant  CrosSt  on  a  former  day  in  this  term,  ob- 
tained a  rule  calling  on  the  plaintiff  to  shew  cause  why  all 
further  proceedings  in  this  action  should  not  be  stayed, 
and  that  the  plaintiff  might  pay  the  defendant  all  the  costs 
already  incurred  in  the  suit,  and  also  the  costs  of  this  ap- 
plication. The  learned  Serjeant  produced  an  affidavit  of 
the  defendant,  which  stated,  that  the  plaintiffs  chum  in 
this  action  was  a  matter  in  difference  in  the  former  acdon, 
and  within  the  scope  of  the  order  of  reference ;  upon  which 
it  was  subnutted,  that  the  award  was  conclusive,  and  pre- 
cluded the  plaintiff  from  proceeding  further  in  this  action; 
that  the  plaintiff's  claim  in  the  present  action  was  for  a  mat- 
ter in  difference  in  the  former  suit  by  the  plaintiff  against 
the  defendant  and  his  partner^  and  which  was  included  in 
the  order  of  reference,  and  considered  by  the  arbitrator 
before  he  made  his  award.  The  plaintiff,  therefore,  was 
precluded  from  bringing  this  action;  and  the  only  dis- 
tinction between  the  two  is,  that^  in  the  former  action,  the 
plaintiff  only  alleged  in  his  declaration,  that,  through  the 
defendant's  negligence,  he  had  lost  the  employment  of  cer- 
tain persons  who  might  and  would  otherwise  have  em- 
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plojed  him;  whereas,  here,  he  has  alleged,  by  way  of  spe*  18d0. 
cial  dsioage,  that  he  had  been  called  upon  and  obliged  to 
pay  certam  sums  to  divers  persons  who  had  threatened 
to  commenoe  actions  against  him  for  negligence  in  con- 
dodiDg  their  suits.  In  Dunn  v.  Murray  (a),  the  declara- 
doo  stated,  that,  in  consideration  that  the  plaintiff,  at  the 
nqnest  of  the  defendant,  would  enter  into  the  employ  of 
the  defendant  in  a  certain  capacity  for  a  year,  at  the  rate 
of  fire  guineas  per  week  throughout  the  year,  the  de- 
fendast  undertook  to  employ  him  for  a  year,  and  alleged 
ai  a  breach,  that  the  defendant  dismissed  the  plaintiff 
from  hiB  employ  before  the  end  of  the  year,  without  any 
reasonable  or  probable  cause.  The  declaration  also  con<- 
tained  counts  for  wages,  and  for  work  and  labour,  &c. 
Tbe  cause,  which  was  commenced  before  the  expiration  of 
the  year,  was  referred  to  an  arbitrator,  who  awarded  to  the 
plamtiff  a  sum  of  money  equivalent  in  amount  to  the  wages 
he  would  have  been  entitled  to  receive  from  the  defendant 
oD  tbe  day  when  the  action  was  commenced.  No  claim 
vas  made  before  the  arbitrator  for  any  compensation  in 
damages  for  the  dismissal,  except  so  far  as  the  special 
coont  in  the  declaration,  and  the  evidence  of  the  employ- 
ment and  the  dismissal  might  amount  to  such  a  claim. 
The  plaintiff  having  afterwards  brought  an  action  to  re- 
cover a  compensation  in  damages  in  consequence  of  the 
dianiasal  from  the  defendant's  employ  before  the  end  of 
the  year,  it  was  held,  that  the  award  of  the  arbitrator  was 
a  bar  to  such  action.  So,  the  plaintiff's  claim  in  this 
action  was  a  matter  in  difference  in  the  former,  and  with- 
in die  scope  of  the  reference ;  and,  1*9  Lord  Tenterden  said, 
n  ^ving  the  judgment  of  the  Court,  in  Dunn  v.  Murray, 
"  It  was  the  duty  of  the  plaintiff  to  bring  it  before  the  ar- 
bitrator, if  he  meant  to  insist  upon  it  as  a  matter  in  differ- 

(a)  9  Bam.  &  Cress.  780. 

VOL.  IV.  U 
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1830.        ence,  and  he  cannot  now  make  it  the  subject  matter  of  « 
fresh  action." 

Mr.  Serjeant  IFiUe  now  shewed  cause. — ^The  Court 
will  not  inquire,  on  motion^  whether  the  plaintiff's  claim  on 
the  defendant  in  this  action  was  included  in  die  former 
suit  against  him  and  his  partner.  The  defendant  may 
plead  the  former  recovery  if  he  think  fit:  but  the  causes 
of  action  are  not  substantially  the  same,  for  the  plaintiff 
has  now  alleged  that  he  has  since  been  catted  f^EMui  OMd 
obliged  to  pay  certain  sums,  which,  in  the  declaration 
against  the  defendant  and  his  partner,  he  had  only  stat- 
ed that  he  toas  liable  to  pay.  The  payment  of  those 
sums  since  the  award  is  a  detriment  to  the  plaintiff,  and 
for  which  the  present  action  may  be  sustained.  Besides, 
he  has  alleged  that  divers  persons  had  ceased  to  em- 
ploy him  in  consequence  of  the  negligence  of  the  de- 
fendant, since  the  former  suit  was  determined.  The  loss 
of  the  plaintiff's  clients  since  the  award,  and  the  pay- 
ment of  money  which  he  was  compelled  to  make,  in  or- 
der to  prevent  the  expense  of  actions  with  which  be  was 
threatened,  are  newcautes  of  action;  and  the  plaintiff  has 
filed  an  affidavit,  which  states,  that  Lord  Chief  Justice 
Best  intimated  an  opinion,  just  before  the  former  cause 
was  referred,  that  the  damage  now  complained  of  might 
form  the  subject  of  a  separate  action.  The  Court,  there- 
fore, will  not  interfere  summarily  on  a  motion  to  stay  the 
proceedings,  but  leave  the  defendant  to  his  plea. 

Mr,  Serjeant  Crosslin  support  of  his  rule. — The  plain- 
tiff, by  commencmg  the  present  action,  haa  been  guilty  of 
a  breach  of  the  rule  of  diis  Court,  which  waa  drawn  up  on 
reading  the  order  of  reference,  and  by  which  the  plaintiff 
undertook  not  to  bring  any  action  or  suit  concerning  the 
matters  referred.    The  award  waa  final,  and  where  aD 


IN  THE  ELEVENTH  YEAR  OP  GEO.  IV.  289 

wMen  in  a  cause  are  referred,  the  plaintiff^  as  to  every  ^  1^^* 
matter  included  within  the  scope  of  such  reference,  ought 
to  lirn^  forward  the  whole  of  his  case*  The  plaintiff  there- 
fore cannot  now  claim  to  recover  from  the  defendant  for  an 
alleged  special  damage  accrued  subsequently  to  the  award. 
The  loss  of  clients  may  be  alleged  as  a  new  cause  of  action 
ad  ijfimiium,  but  the  plaintiff  is  liable  to  an  attachment 
fcr  violating  the  rule  of  the  Court,  which  they  will  sup« 
port,  particularly  as  the  plaintiff  is  one  of  their  officers,  and 
ought  to  be  bound  by  the  order  of  reference  to  which 
both  parties  assented  at  the  trial. 

Lord  Chief  Justice  Tindal. — This  is  an  application  to 
the  Court,  to  stay  the  proceedings  in  this  action,  on  the 
groaod  that  a  former  action  for  the  same  cause  bad  been 
refieired  to  an  arbitrator  under  an  order  of  Nisi  Priw^ 
which  order  was  afterwards  made  a  rule  of  Court;  and 
Aat,  m  violation  of  that  rule,  (the  arbitrator  having  made 
his  award  and  the  parties  acted  upon  it),  the  plaintiff  has 
brought  the  present  action.  The  application  to  stay  the 
pooeedings  is  a  far  milder  mode  than  a  proceeding  by  at- 
tachment for  a  contempt  by  the  plaintiff  of  the  rule  of 
Court.  Although  the  plaintiff^wears,  that,  when  the  former 
cause  was  about  to  be  referred,  the  late  Lord  Chief  Justice 
Btit  expressed  an  opinion  that  the  damage  the  plaintiff 
aov  c(Hn{ilains  of,  might  form  the  sulgect  matter  of  a  se- 
ptnte  action ;  yet  it  does  not  follow,  that  it  might  not 
have  been  included  in  the  first,  and  the  arbitrator  may 
have  taken  it  into  his  consideration.  If,  however,  under 
diese  drcumstances,  the  defendant  had  applied  for  an  at- 
tachment against  the  plaintiff  for  a  contempt  of  the  rule  of 
Court,  I  am  not  prepared  to  say,  that  by  bringing  this  ac- 
tion he  would  have  rendered  himself  amenable.  But,  on 
looking  at  the  general  nature  of  this  action,  and  comparing 
the  declaration  with  that  in  the  former  suit,  I  think  it 
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1830.^  would  be  an  act  of  mercy  to  the  plaintiff  to  make  this  rule 
absolute  without  costs.  But,  if  he  is  desirous  of  proceed* 
iog  further,  we  think  we  cannot  deprive  him  of  his  right  to 
do  so,  leaving  the  defendant  to  plead  the  special  circHm* 
stances  and  the  award,  which  I  am  strongly  inclined  to 
think  would  be  a  bar  to  this  action,  although  I  do  not 
mean  to  express  an  opinion  on  this  point. 

Mr.  Justice  Park. — I  must  confess  I  feel  very  consi- 
derable doubts  whether  this  rule  ought  not  to  be  made 
absolute;  but,  as  I  understand  the  rest  of  the  Court  con- 
cur with  my  Lord  Chief  Justice,  my  opinion  will  be  of  no 
avail. 

Mr.  Justice  Gaselee. — On  the  best  consideration  I 
have  been  able  to  give  this  case,  after  comparing  the  de- 
claration with  that  in  the  former  suit,  I  am  of  opinion  that 
the  recovery  by  the  plaintiff  in  that  action  maybe  pleaded 
in  bar  to  this.  I  agree  with  my  Lord  Chief  Justice,  that  it 
woidd  be  mercy  to  the  plaintiff,  if,  after  consulting  with  his 
legal  advisers,  he  will  consent  to  have  this  rule  made  abso- 
lute without  costs.  But  the  application  to  stay  the  proceed- 
ings is  to  the  discretion  of  the  Court,  and  I  do  not  feel  my- 
self authorized  to  go  the  length  of  saying  that  the  plaintiff 
has  been  guilty  of  a  wilful  violation  of  the  rule  of  Court, 
which  was  founded  on  the  order  of  Nisi  Priusm  At  all 
events,  justice  will  ultimately  be  done  according  to  the 
strict  rights  of  the  parUes;  and  if  the  plaintiff  still  insists 
on  a  further  inquiry,  I  think  we  cannot  prohibit  him  from 
proceeding. 

Mr.  Justice  Bosanquet. — The  object  the  Court  has  in 
view  in  discharging  this  rule  to  set  aside  the  proceedings 
in  this  action  is,  that  the  question  between  the  litigant  parties 
may  be  further  investigated.  But,  before  the  plaintiff  takes 


IN  THE  ELEVENTH  YEAR  OP  GEO.  IV.  291 

any  further  step,  it  would  be  advisable  for  him  to  consi-         1830. 
der  whether  the  terms  suggested  by  my  Lord  Chief  Jus- 
tice, and  my  brother  Park,  would  not,  ultimately,  be  for 
his  advantage. 

Rule  discharged  without  costs. 


Maxwell.  Clerk,  v.  Martin.  Monday, 

1  HIS  was  an  action  of  trespass  quare  clausum  f  regit.  To  a  declaration 
The  phdntiff  in  his  declaration  alleged,  that  the  defendant,  bre^kiSHnd' 
on  &c.,  &c.,  at  &c.,  with  force  and  arms,  &c. ,  broke  and  en-  *?^5"?2^f 

'  '  '  '  plaintiff's  close 

tered  a  certain  close  of  the  plaintiff,  called  the  Lord's  called  z.,  the 
Ltyti  situate  &c.,  and  trod  down,  trampled  upon,  and  ed,^Uiat"the^*  " 
ooDsimied  the  grass  and  herbage  of  the  plaintiff,  there  ^**^  ^mSin 
growing  and  being,  and  dug  up  the  soil  of  the  said  close,  ^^^  that  the  de- 

,  o     *  fendant  had  a 

and  threw  up  divers  large  mounds  of  earth,  and  there  left  right  to  dig  and 
the  same,  to  the  damage  of  the  plaintiff  of  300/.  Plea—  St%ommonr 
that  the  supposed  close,  called  the  Lords  Leys,  in  the  de-  *"^  from  dose 

Xiay  as  oeing 

claration  mentioned,  is,  and  at  the  said  several  times  when  part  of  B. 

o  .  -%  ^     P  ^  '  common.     The 

ttC,  was  an  open  waste,  and  part  of  a  certain  common  plaintiff,  in  his 
called  Brockeridge  Common ;  and  that  the  defendant,  and  "^^^^ng^h^  "^ 
all  those  whose  estate  he  hath,  were  seised  in  fee  of  a  cer-  <^ose  L.  was  not 

part  of  j9.  com- 

tain  messuage  or  tenement  in  the  parish  in  which  Brock-  moo,  aUeged 
mc/ge  Common  was  situate,  and  had  a  prescriptive  right  ant^had  no  right 
to  diiF,  take,  and  carry  away  stone  from  the  open  waste  ^  ^*8  °^  **^® 

^\  '  /  .  .  stone  from  close 

and  uninclosed  parts  of  Brockeridge  Common,  and  in,  up-  L,;  upon  which 
on,  and  from  the  said  close  or  parcel  of  land  called  the  iu°Uie^a?"ihe 
Lords  Leys,  as  being  an  open  waste  and  uninclosed  part  ^*?"i**[  Jh  ™d" 
of  £rocitertc£ee  Common,  for  the  purpose  of  repairing  the  fendant  had  a 

^  r     r  r  ©  right  to  dig  and 

defendant's  messuage.   The  defendant  then  averred,  that,  uke  stone  from 

B.  common, 
with  the  excep- 
teof  dow  L.t  and  the  defendant  admitted  that  he  had  no  evidence  to  prove  the  exercise  of  a 
right  to  take  atone  from  that  dose.  A  verdict  having  been  entered  for  the  defendant,  the  Court 
Avctcd  it  to  be  set  aside  and  entered  for  the  plaintiff,  as  the  defendant  had  not  proved  the  affir- 
■tti^  cC  the  ianie,  cu.  that  he  had  a  right  to  dig  and  take  stone  from  close  L, 


^9a 


Martin. 
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1830.  at  the  time  when  &c.,  his  messuage  was  out  of  nepsir,  and 
Maxwell  *****  ^^  entered  the  close  called  the  Lord's  Leyt^  and  dug 
and  took  away  stone  for  the  purpose  of  such  repairs.  The 
plaintiff,  in  his  replication,  after  protesting  that  the  Xonf  i 
LeyswBM  not  an  open  waste  and  uninclosed  part  of  Brock- 
eridge  Common,  alleged,  that  the  defendant,  and  all  those 
whose  estate  he  had,  had  not  a  right  to  dig,  take,  and  carry 
away  stone  from  the  close  or  parcel  of  land  called  the  Loris 
LeySf  for  the  purposes  by  the  defendant  in  his  plea  men- 
tioned :  and  upon  which  issue  was  joined. 

At  the  trial,  before  Mr.  Baron  Vaughan^  at  the  last 
Assizes  at  Gloucester^  the  defendant's  counsel  admitted 
that  he  had  no  evidence  to  prove  the  exercise  of  a  right 
to  take  stone  in  the  close  called  the  Lords  Leys;  and,  on 
the  other  hand,  the  plaintiff's  counsel  admitted  that  the 
defendant  had  a  right  to  dig  stone  upon  Brockeridge  Com- 
mon, with  the  exception  of  that  part  of  it  which  was 
called  the  Lords  Leys.  The  learned  Baron,  being  of 
opinion  that,  on  those  admissions,  there  was  no  fact  in 
dispute  between  the  parties  for  the  consideration  of  the 
Jury,  directed  a  verdict  to  be  entered  for  the  defend* 
ant,  reserving  leave  to  the  plaintiff  to  move  to  set  it  aside, 
and  that  a  verdict  might  be  entered  for  him  with  one  shil- 
ling damages. 

Mr.  Serjeant  Russell  having  in  the  last  Michaelmas 
Term  obtained  a  rule  nisi  accordingly — 

Mr.  Serjeant  Ludlow,  on  a  former  day  in  this  temi| 
shewed  cause. — As  the  defendant  has  not  pleaded  the  ge- 
neral issue,  and  the  plaintiff  has  not  traversed  his  right  to 
dig  and  take  stone  from  Brockeridge  Common,  he  has 
in  fact  admitted  it  on  the  face  of  the  record,  independ* 
ently  of  the  admission  made  by  his  counsel  at  the  trial. 
Although  the  plaintiff  has  protested  in  his  replication  that 
the  close  called  Lords  Leys  was  not  a  part  of  Brockeridge 
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ComnoD,  yet  it  has  nothing  whatever  to  do  with  the  mat-        1830. 
feer  m  issue  between  the  parties,  for  the  only  possible  use 
of  a  {votestation  is,  that  in  case  the  plaintiff  should  suc- 
ceed io  the  point  to  be  tried,  he  would  reserve  to  himself 
the  liberty  of  disputing  in  any  odier  suit  the  truth  of  the  al- 
l^ttion  which  is  protested  against.  It  is  a  well  known  and 
estifaliBhed  rule  of  pleading,  that  every  traversable  matter 
iD^ed  by  one  party,  and  not  denied  by  the  other,  must  be 
liken  to  be  admitted  by  the  party  who  might  have  traversed 
it.  Here,  the  aDegation  by  the  defendant  that  hordt  Leys 
was  part  ctBroeieridge  Common  was  most  material ;  and,  as 
the  pUotiff  has  not  traversed  it,  he  has  in  fact  admitted  that 
iIk  defendant  had  a  right  to  dig  and  take  away  stone  from 
Br$ckeridge  Common,  and  which  involves  the  admission 
of «  right  to  dig  and  take  stone  from  Lord's  Leys,  as  part 
of  tlie  common.     The  plaintiff,  therefore,  cannot  be  en- 
tided  to  have  a  verdict  entered  for  him,  as  no  judgment 
cm  be  entered  for  him  on  the  record  as  it  now  stands; 
nd,  if  he  has  tendered  an  iaunaterial  issue,  the  Court  will 
avanl  a  repleader.    In  Rotherham  v.  Green  (a),  it  was 
Ud,  that,  as  a  right  to  common  is  entire  throughout  the 
vhole  of  die  lands  subject  to  it,  if  the  commoner  release 
mj  pert  of  the  land  from  his  right  of  common,  it  will 
opente  as  an  extinguishment  of  the  right  in  every  other 
port    In  Marewood  v.  Ifood  (6),  it  was  decided,  that, 
if  0  prescriptive  right  be  pleaded,   the  whole,  and  not 
a  pert  only,  must  be  traversed  by  the  replication ;  and 
Mr.  Jmtioe  Ashkursi  said:   **  All  prescriptions  are  in 
their  nature  entire;  and,  when  they  are  pleaded,  the  ad* 
vene  purty  cannot  deny  a  part  only,  but  must  either  de- 
■nr  or  traverse  the  whole  ;'*  and  Mr*  Justice  Grose  said : 
"  Every  prescription  is  founded  on  a  grant,  and  part  of  a 
ycmt  only  canaot  be  traversed.    Besides,  this  mode  of 
pietding  is  for  the  plaintifTs  advantage ;  for,  unless  tlie 

(«)  Cro.  BMz.  593.  (6)  4  Term  Rep.  15/. 


^ 


CASES  IN  EASTER  TERM, 

1830.        defendant  prove  the  whole  prescription  as  it  is  laid,  he 

Maxwell      '"**®^  '**^*''    ^^  Tyrwhiti  y/Wyfrne  (o),  where,  in  tres- 
o.  pass  for  pulling  down  a  wall,  the  issue  was,  whether  cer* 

tain  common  land  was  the  soil  and  freehold  of  the  lord  of 
the  manor,  on  which  the  plaintiff  was  entitled  to  a  right  of 
common,  or  the  soil  and  freehold  of  the  plaintiff:  it  Was  held, 
that  leases  of  minerals  granted  by  the  lord  to  other  persons 
in  other  parts  of  the  uninclosed  waste  land,  were  not  receiv- 
able in  evidence,  unless  it  were  first  shewn  that  the  locus 
in  quo  formed  part  of  one  entire  waste,  and  to  which  those 
leases  were  applicable;  and  Mr.  Justice  Bayley  said: 
*^  When  once  it  has  been  established  that  the  locus  in  quo 
is  part  of  one  entire  district,  honour,  or  manor,  it  is  compe- 
tent to  give  in  evidence  acts  done  on  other  parts  of  that 
district,'  honour,  or  manor,  in  order  to  shew  a  right  to 
the  locus  in  quo^  In  Stanley  v.  Wldte  Mr.  Justice  Ia 
Blanc  said  (b) :  "  The  freehold  of  wastes  is  continually  as- 
serted by  evidence  of  acts  of  ownerships  in  different  parts." 
In  Rowe  v.  Brenton  (c),  where,  in  each  of  several  manors 
belonging  to  the  same  lord,  add  part  of  the  same  district, 
it  appeared  that  there  was  a  class  of  tenants  answering 
the  same  description,  and  to  whom  their  tenements  were 
granted  by  similar  words: — it  was  held,  that  evidence  of 
what  rights  had  been  enjoyed  by  those  tenants  in  one 
manor,  might  be  received  to  shew  what  were  their  rights 
in  another.  In  Grose  v.  West,  Lord  Chief  Justice  Gibbs 
said  {d)\  **  Primd  fa^Ae^  the  presumption  is,  that  a  strip 
of  land  lying  between  a  highway  and  the  adjoining  close  be- 
longs to  the  owner  of  the  close ;  as  the  presumption  abo  is, 
that  the  highway  itself,  as  mediumfilum  vup,  does.  But  the 
presumption  is.  to  be  ccmfined  to  that  extent ;  for,  if  the  nar- 
row strip  be  contiguous  to,  or  communicate  with,  open  com- 
mons or  larger  portions  of  land,  the  presumption  is  either! 


(a)  2  Bam.  &  Aid.  554.  Man.  &  Ry.  133. 

(6)14  East,  342.  {d)  7  Taunt.  4 1 . 

(c)  8  Barn.  &  Cress.  758;    3 


Maxwell 
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done  away,  or  considerably  narrowed;  for  the  evidence  of        ISdO. 
ownenhip  which  applies  to  the  larger  portions,  applies 
abo  to  the  narrow  strip  which  communicates  with  them/'.     "*   v. 
These  authorities,  therefore,  establish  the  position,  that         artin. 
efidence  of  ownership,  or  of  exercising  a  right  over  some 
parts  of  a  waste  or  common,  is,  until  rebutted,  evidence  of 
ari(^  over  the  whole;  and,  therefore,  as  the  plaintiff  has 
Dot  traversed  the  defendant's  right  to  take  stone  from 
Brodkeridge  Common,  but  further  admitted  that  he  had  a 
light  to  dig  stone  there,  it  must  be  assumed  that  the  de- 
fendant had  a  right  to  dig  and  take  stone  from  the  LorcTs 
Ltj/i  as  part  and  parcel  of  Brockeridge  Common. 


Mr.  Serjeant  WUde  and  Mr.  Serjeant  RusseU,  in  sup- 
port of  the  rule.— 'The  only  point  in  issue  between  the 
parties  was,  whether  the  defendant  had  a  right  to  dig  and 
take  stone  from  the  dose  called  the  LartFs  Leys^  and,  al- 
duwgh  it  has  been  insisted  for  the  defendant,  that  the 
pbintiff,  by  hb  replication,  has  admitted  that  he  had  such 
light,  as  he  did  not  traverse  his  right  to  take  stone  from 
Brodteridge  Common;  yet,  as  the  plaintiff  merely  adnutted 
that  die  defendant  had  a  right  to  dig  stone  on  the  common, 
vith  the  exception  of  the  Lord^s  Leys,  it  was  incumbent  on 
Ae  ktter  to  shew  that  he  had  exercised  his  right  in  that 
dote;  but,  at  the  outset,  his  counsel  admitted  that  he  had 
DO  endence  to  prove  that  fact.  If  the  defendant  had 
thewn  that  he  had  a  general  right  to  dig  stone  on  the 
coflunoD,  the  question  would  have  been  different,  but  he 
disdaimed  such  right  as  to  the  Lords  Leys.  Although 
H  is  said,  that  the  plaintiff's  traverse  is  more  narrow  than 
it  ought  to  be;  yet,  where  the  defendant's  plea  extends  to 
tonethiiig  else,  as  well  as  the  matter  in  the  declaration, 
die  plamtiff  may  narrow  his  traverse,  and  confine  it  to 
that  which  is  an  answer  to  the  declaration;  as,  if,  in  trespass 
hi  il,  the  defendant  pleads  a  right  of  common  pur  cause 
dr  nonage  in  A.  and  JS,,  the  plaintiff  may  traverse  the 
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1830.        fight  in  A.  only,  without  tniverstng  the  right  in  JB.  GnJ- 
JUh  y.  WilUams  (a).     In  Harpur  y.  Pamter  (ft),  to  an 
action  of  trespass  quare  dauwm  Jtegii%  the  defendant 
pleaded,  that  the  heui  an  quo  was  parcel  of  a  large 
waste,  and  that  the  waste  was  the  soil  and  fredioU  of  £., 
and  justified  as  his  servant,  and  the  plaintiff  repBed  that 
the  heus  in  quo  was  the  soil  and  freehold  of  P.,  and 
not  the  soil  and  freehold  of  A,  akid  the  defendant  de- 
murred specially,  assigning  for  cause  that  the  rejJica- 
tion  contained  no  traverse  of  any  thing  asserted  in  the 
plea,   but  of  what  was  merely  argumentadve.     Lord 
Mansfield  said,  after  argument:  ''  The  point  in  dispute  is, 
whether  the  locus  in  quo  be  the  soil  and  freehold  of  JB.  It 
is  nothing  to  the  plaintiff,  whether  the  whole  watie  belongs 
to  jB,    Is  not  the  assertion  that  the  whole  is  his,  an  asser- 
tion that  eyery  part  is  so!*'  And  the  Court  were  unanimous 
against  the  demurrer,  which  the  defendant  was  alkerwaids 
allowed  to  withdraw.    In  Morewood  v.  Wood^  which  was 
an  action  of  trespass  for  breaking  and  entering  the  plain- 
tiff's close,  called  S.  C,  and  digging  stones  therdn,  and 
the  defendant  pleaded  that  there  were  certain  wastes  ly- 
ing open  to  one  another,  one,  the  close  in  which  &c.»  and 
the  other  called  S.  G.,  and  prescribed  for  the  liberty  of 
diggiog  stones  in  both  closes,  and  So  justified,  and  the  re- 
plication traversed  the  prescription  in  &  C  only,  and  the 
rejoinder  tendered  issue  on  the  prescription  in  both  doses, 
and  the  plaintiff  demurred ;  the  Court  held  that  he  could 
not  narrow  his  traverse  by  confining  it  to  the  prescription 
in  S.  C.  only,  but  Was  bound  to  traverse  the  whole  pre- 
scription:— yet  the  prescription  was  ih  its  nUture  entire,  and 
tfierefbre  could  not  be  denied  in  part,  but  the  whd6  must 
be  traversed.    Here,  however,  the  only  issue  was,  whether 
the  defendant  had  a  right  to  dig  and  take  stone  from  the 


(a)  1  Wils.  339. 
(6)  MS.  18  Geo.  3,  K.  B.,  1  Wms.  Saunvl.  268  a,  n.  (1). 
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Ufii  Leys;  and  he  adnutted  that  he  had  ilo  evidence  to         1830. 
prove  the  exercise  of  such  right. 

[Lord  Chief  Justice  Tificb/  said,  that,  as  the  record  and 
adniMions  made  by  the  parties  at  the  trial  raised  a  ques- 
tioDof  some  difficulty,  he  would  consult  with  Mr.  Baron 
finghan  as  to  what  took  place  before  him,  before  the 
Court  gave  any  opinion.] 

Lord  Chief  Justice  Timdal  now  delivered  the  judg- 
nent  of  the  Court,  as  follows: — 

Upon  the  pleadings  in  this  case,  the  precise  issue  raised 
by  die  replication  is,  whether  the  defendant  has  a  pre- 
seriptire  right  to  dig  stone  in,  upon,  and  from  a  close  call- 
ed die  Lords  Leys;  and  it  is  admitted  on  the  face  of  the 
pkadmgs,  for  the  purpose  of  this  cause,  that  the  horis 
Leys  was,  at  the  time  of  the  trespass  committed,  an  open 
waste  and  uninclosed  part  of  a  certain  common,  called 
Brockeridge  Common.  The  cause,  instead  of  being  tried 
by  the  actual  production  of  evidence  before  the  Jury^  was 
broo^t  to  a  termination  by  the  admissions  of  the  counsel 
oo  each  ade;  die  counsel  for  the  defendant  admitting  that 
be  had  no  evidence  to  prove  the  exercise  of  a  right  to  take 
stone  on  the  Lord's  Leys,  and  the  counsel  for  the  plaintiff 
admittiiig  that  the  defendant  had  aright  to  dig  stone  upon 
Brockeridge  Common,  with  the  exception  of  the  close  or 
paitcaDedthe  Lords  Leys,  it  being  understood,  according 
to  Ae  report  of  the  learned  Judge  who  tried  the  cause, 
that  diere  was  no  fact  in  dispute  between  the  parties  for  the 
conaderation  of  the  Jury.  On  this  state  of  the  pleadings, 
ud  this  mutual  understanding  of  the  condition  in  which 
^  parties  stood  as  to  the  evidence,  a  verdict  was  entered 
^  the  defendant,  with  liberty  for  the  plaintiff  to  move 
^t  it  might  be  set  aside  and  a  verdict  entered  for 
him  for  one  shilling  damages,  which  is  now  sought  to 
^  done,  on  the  rule  obtained  for  that  purpose,  and 

vhich  rule,  we  think,  ought  to  be  made  absolute.    The 
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ISdQ.        original  grant  of  the  right  of  digging  stones  upon  Brock- 
eridge  Common,  on   the  foundation  and  in  the  place 
of  which  grant  the  prescription  now  stands,  might  either 
have  been  a  general  grant  to  dig  stone  over  the  whole 
common,  or  a  grant  to  dig  stone  over  the  whole  coouDon, 
with  the  exception  of  the  LordCs  Leys.     But  the  affinna- 
tive  of  the  issue  is  upon  the  defendant,  and  he  must  shew 
affirmatively,  either  that  the  original  grant,  or  the  pre- 
scriptive right  set  up  in  the  plea,  comprehends  the  whole 
common  without  any  exception.     So  that,  if  the  ori- 
ginal grant  cannot  be  produced,  and  the  evidence  as  to 
the  prescriptive  right  over  the  part  called  the  LorJCt  Leys 
bangs  in  even  scales,  the  balance  must  be  declared  in  fa- 
vour of  the  plaintiff,  inasmuch  as  the  burden  of  making 
the  scale  preponderate  is  cast  upon  the  defendant    Now, 
if  the  case  bad  gone  to  the  Jury  upon  the  actual  produc- 
tion of  evidence,  the  right  to  take  stones  upon  the  Loris 
Leys  would  have  depended  not  merely  on  affirmative  evi- 
dence of  the  exercise  of  that  right  on  the  particular  spot; 
but,  as  the  defendant  had  evidence  of  the  exercise  of  the 
right  of  getting  stone  on  the  whole  of  Broekeridge  com- 
mon, the  Jury  might  have  inferred  the  right  as  to  the  par- 
ticular spot  in  dispute,  from  the  mode  and  circumstances 
under  which  the  right  was  exercised  over  the  residue  of 
the  common,  and  not  exercised  as  to  the  Lard's  Leys, 
Thus,  the  situation  of  the  Lord's  Leys,  the  quantity  and 
value  of  the  stone  under  it,  and  its  accessibility  or  conve- 
nience with  respect  to  the  tenement  of  the  defendant,  or 
the  premises  where  the  stone  was  used,  might  have  been 
important  evidence,  either  to  support  or  to  negative  the 
inference  as  to  the  exception  of  the  Lord's  Leys  from  the 
original  grant,  or  from  the  prescriptive  grant.   But  as  this 
was  well  known  to  the  counsel  on  both  sides,  we  take  the 
admissions  made  at  the  trial  as  a  general  admission,  not 
only  that  there  was  no  direct  affirmative  evidence  to  sup- 
port the  issue  as  to  the  Lord's  Leys,  but  none  that  would 
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raise  an  inference  in  support  of  it ;  and  thereforei  upon  the         ^^30. 
whole,  we  think  the  defendant  has  not  proved  his  issue,      maxwell 
and  that  the  rule  for  entering  a  verdict  for  the  plaintiff 
must  be  made — 

Absolute. 


V. 

Martin. 


Fekh,  on  the  demise  of  Thomas  Thomas,  v.  Griffiths.      Monday, 

*  May  loth. 

This  was  an  action  of  ejectment.    At  the  trial,  before  in  ^ectment, 

Mr.  Serjeant  Goulium,  at  the  last  Summer  Assizes  at  ^fj^^^' 

the  Great  Sessions  at  Pembroke,  the  lessor  of  the  plain-  J^^^i^"^*^'*" 

tf  daimed  the  premises  in  question  under  a  lease  from  the  that  he  had 

mayor,  bailiff,  and  burgesses  of  Tenby,  dated  the  2Snd  S^ment  or 

September,  1788,  and  by  which  the  premises  were  demis-  JS^J^'S!*"*' 

ed  to  him  for  the  term  of  three  lives.  ^^^F  "*  ^' 

p    -       r.,  relative  to 

The  lease  was  put  in  and  read,  and  the  lessor  of  tne  the  premises 
plaintiff  then  called  a  witness  to  prove  that  the  defendant  J^^^red,  and 
succeeded  one  jflexander  Thomas,  who  occupied  the  pre-  ^Jj^^^'^tter 
Bisca  nnder  the  plaintiff,  before  the  defendant  took  pos-  say,  that  he  held 

1        1  .        ■■       mr.        -4—  •      the  premises 

Ksnon,  and  through  whom  he  claimed,     ine  witness,  m  under  the  piaia- 
the  coarse  of  his  cross-examination,  stated,  that  he  had  j^^'heSn^cr 
drawn  an  agreement  or  lease  in  writing  between  the  les-  ^y^^"*" 
w  of  the  plaintiff  and  Alexander  Thomas,  relative  to  the  nevertheless 
premises  in  question;  and  that  he,  the  witness,  nad  tre^  hound  to  pro- 
<pendy  heard  Alexander  Thomas  say,  that  he  held  the  ^J^JJ'"' 
premisca  under  the  lessor  of  the  plaintiff;  but  that  he  nei-  existence  was 

'  *  I  shewn  by  one 

^r  heard  him  say  any  thing  about  the  agreement  or  lease,  of  his  own  wit- 
The  plaintiff  then  proved  that  he  had  served  the  defend- 
ant with  a  notice  to  qmt  the  premises  on  the  23rd  Sqf- 
Member,  1888,  which  the  defendant  read,  and  did  not  ob- 
ject ta 

For  the  defendant,  it  was  insisted,  that,  as  the  plaintiff's 
witness  had  proved  that  Alexander  Thomas  held  the  pre* 
nnaes  imder  an  instrument  in  writing,  which  the  witness 
bad  prepared,  the  plaintiff  could  not  be  entitled  to  recover 
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1830.  without  the  produotionof  that  instrument;  and  the  case 
pg^j,  of  Brewer  ▼•  Palmer  (a),  was  refarred  to»  where  Lord  El- 
don  ruled,  that  if  premises  are  held  under  an  agreement  in 
writing,  although  it  be  not  stamped,  the  platfitiff  cannot 
give  pmrol  evidence  of  the  demise.  The  learned  SeijesDt, 
however,  directed  a  verdict  to  be  entered  for  the  lessor  of 
the  plaintiff,  reserving  leave  to  the  defendant  to  move  to 
set  it  aside  and  enter  a  nonsuit,  in  case  the  Court  should  be 
of  opinion  that  the  agreement  alluded  to  by  the  plaintiflTs 
witness,  should  have  been  produced. 

Mr.  Serjeant  Russell,  on  the  authority  of  Brewer  t. 
Palmer^  in  the  last  Mickadinuu  Term,  accordingly  obtain- 
ed a  rule  nisit  and  submitted,  that,  as  the  plaintiff's  own 
witness  bad  proved  that  4l^^OHder  nomas,  through 
whom  the  defendant  acquired  possession,  had  held  the 
pi^niives  under  a  demise  in  writing,  the  plaintiff  ought  to 
have  produced  it,  as  being  the  best  evidence  of  the  terms 
of  the  holding,  and  the  duration  of  the  term  Alexander 
nomas  hi^d  in  the  premises. 

Mr.  Serjeant  Jjudlow  now  shewed  cause. — ^The  lessor 
of  the  plaintiff  having  proved  his  title  to  the  premises  in 
question,  by  the  production  of  the  lease  to  him  from  the 
corporation  of  Tenby,  it  was  not  necessary  for  him  to  pro- 
duce the  instrument  adverted  to  by  one  of  his  witDesses, 
unless  it  appeared  to  be  an  existing  agreement  or  lease, 
at  the  time  of  the  trial*  It  might  have  been  a  demise  for  a 
year  only,  or  for  a  term  which  had  long  sinoe  expired;  and 
the  defendant  never  acknowledged  its  ezistence>  nor  did 
Alexander  Thomas  ever  state  that  \ie  held  under  it  But, 
as  the  defendant  had  been  served  with  a  notice  to  quit, 
and  raised  no  objection  to  it  at  the  time,  it  amounted  to  a 
recognition  that  he  held  under  the  lessor  of  the  plaintiffi 

(«)  3  Esp.  Rep.  213. 
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or  the  penoD  whom  he  represents.  In  Brewer  v.  Palmer,  1830. 
the  actmi  wm  use  and  occupation ;  and^  on  one  of  the 
phintiff's  witnesses  stating  that  there  was  an  agreement 
in  wridog,  which  contained  the  terms  under  which  the  de- 
fendant held.  Lord  Eldon  most  properly  held*  that  the 
plaintiff  ought  to  produce  it,  as  it  was  a  specific  contract 
between  him  and  the  defendant^  and  that  it  might  con- 
Uinsonie  dauses  which  might  prevent  the  pbiintiff  from 
leeoveiing,  and  others  for  the  benefit  of  the  defendant. 
Here,  however^  there  was  no  question  as  to  the  terms  of 
d»  agreement^  nor  did  it  appear  that  it  was  a  subsisting 
sgiwnent,  or  that  die  defendant  had  derived  any  inter- 
est nadtr  it.  The  plaintiff  proved  a  primA  facie  title  to 
the  premises ;  and  it  was  incumbent  on  the  defendant  to 
ihew,  not  only  that  he  had  acquired  an  interest  from 
Akxmtder  Thomas,  but  that^  if  the  agreement  were  in 
existence,  it  was  still  in  force. 

Mr.  Serjeant  RusseU,  in  support  of  his  rule,  was  stop- 
ped by  the  Court. 

Lord  Qiief  Justice  Tindal. — I  think  it  was  incumbent  on 
die  lessor  of  the  plaintiff  to  have  produced  the  agreement 
or  lease  which  his  own  witness  stated  that  he  had  prepar- 
ed. The  plaintiff's  claim  was  adverse  to  the  defendant,  aqd 
the  question  was,  whether  the  term  granted  to  Alexander 
Tkomoi  had  expired;  and  when  it  appeared  that  a  de- 
ndse  m  writing  had  been  prepared,  relating  to  the  pre- 
mses  m  question,  it  should  have  been  produced,  as  being 
the  best  evidence  of  the  terms  on  which  Alexander  Thomas 
held. 

Mr.  Justice  Pakk. — Although  the  defendant  was  serv- 
ed with  a  notice  to  quit,  and  raised  no  objection  to  it 
at  die  time  of  the  service,  yet,  as  the  plaintiff's  witness 
stated  diat  there  was  an  agreement  in  writing  between 
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the  lessor  of  the  plaintiff  and  Alexander  Thomas  relating 
to  the  premises  in  question^  and  the  defendant  claimed 
through  the  latter^  I  think  the  instrument  ought  to  have 
been  produced;  and^  as  the  plaintiff  failed  to  do  80,  he 
ought  to  have  been  nonsuited. 


Mr.  Justice  Bosanquet  (a). — I  am  of  the  same  opinioD. 
The  plaintiff's  own  witness  stated  that  he  had  prepared 
an  instrument  in  writing  between  the  lessor  of  the  plain- 
tiff  and  Alexander  TAomas,  to  whom  the  prenuses  were 
demised;  and,  as  that  instrument  ought  to  have  been  pro- 
duced^  and  the  witness  stated  that  he  had  heard  Alexander 
Thomas  say  that  he  held  under  the  lessor  of  the  plain- 
tiff, the  rule  for  entering  a  nonsuit  must  be  made — 


Absolute. 


(a)  Mr.  Justice  Ga$eiee  was  at  Chamben. 


WedneiAnf,  FoRD  r.  BERNARD. 

The  defendant  J.  HIS  was  an  action  of  debt,  and  brought  to  recover  the 
Lnprif  toa de^  sum  of  6^  Is.  The  declaration  delivered  to  the  defend- 
cUrationindebt,  g^t  contained  the  common  money  counts.    The  defendant 

and  gave  a  no-  ^ 

ticeoftetoffi      pleaded  non  assumpsit,  which  plea  was  deHvered  to  the 

The  plaintiff  af-      «  •     .^m,  ,  , 

terwards  took  plamtiff^s  attorney,  together  with  a  notice  of  set  off.  The 
^'pJS^an  of  pl^D^ff  afterwards  took  out  a  summons  for  particulars  of 
tiieietofljwhidi  the  set  off,  which  were  delivered  accordingly^  after  which 

being  deuTeredy  ,     ,        •         i       • 

he  signed  judg-  the  plamtiff  Signed  judgment  as  for  want  of  a  plea,  and 

mentaifiirwant  j        ^  ^  :■•      i 

ofapiea— Heu,  ^ued  out  execution  accordmgly. 

that  ai  the  plea 

was  a  nullity, 

the  demand  of  the  particulars  of  set  o^was  not  a  waiver  of  the  uregularityi  and  tliat  the  pltintiff 

was,  nevertheless,  entitled  to  sign  judgment. 
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Hr*  Serjeant  BampaSf  on  a  former  day  in  this  Term,  1830. 
obtuoed  a  rule  nisi  that  this  judgment  and  execution 
might  be  set  aside.  He  produced  an  aflSdavit  of  the  de- 
fendant's attorney,  who  deposed,  that  the  plea  of  now  as- 
nmptit  had  been  delivered  by  mistake,  and  that  he  verily 
beEered  that  the  defendant  had  a  good  defence  upon  the 
■erits. 

The  learned  Serjeant  submitted  that  the  plaintiff  ought 
not  to  have  treated  the  plea  as  a  nullity,  but  have  de« 
morred,  or  applied  to  the  Court  to  set  it  aside*  But  as 
he  took  out  a  summons  for  the  particulars  of  set  off  after 
the  plea  was  delivered,  it  was  a  waiver  of  the  irregularity. 
The  judgment  was  therefore  improperly  signed,  and  the 
defendant  ought  not  to  be  deprived  of  his  defence,  parti- 
cnlidy,  as  it  is  sworn  that  he  has  a  defence  on  the  merits. 

Mr.  Serjeant  Wilde  now  shewed  cause* — In  Brennan 
T.  fjgoa  (a),  it  was  decided,  that  the  plea  of  non  assump^ 
tit  to  B,  declaration  in  debt  may  be  treated  as  a  nullity. 
The  plaintiff  was  therefore  entitled  to  sign  judgment  for 
want  of  a  plea;  and,  although  it  has  been  said,  that  he 
has  waived  the  irregularity  by  requiring  particulars  of 
the  let  off,  yet,  in  Hussey  v.  Wilson  (6),  the  Court  drew 
a  diitinction  between  a  mere  irregularity  and  a  complete 
defect  in  the  proceedings,  which  cannot  be  waived  or 
eurcd.  The  case  of  Perry  v.  Fisher  (c)  is  also  an  autho- 
rity to  shew  that  the  plea  of  non  assumpsit  to  an  action  of 
debt,  is  a  nullity,  and  altogether  void. 


Mr.  Serjeant  Bompas,  in  support  of  his  rule. — In 
Hargerem  v.  MaUkDaine  (d),  it  was  held,  that  if  a  plain- 
tiff take  a  plea  out  of  the  office,  and  keep  it,  he  waives 
uj  objection  to  the  plea,  although  it  was  irregularly 
pleaded;  and  here,  as  the  plaintiff  demanded  particulars  of 

(a)  4  Tannt.  164.  (c)  6  East,  549. 

{h)  5  Term  Rep.  254 .  (d)2  New  Rep.  509. 

VOL.  IV.  X 
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ISdO.  the  set  off  after  the  plea  was  delivered,  it  was  a  waiver  of 
the  irregularity.  But,  as  the  defendant's  attorney  has 
sworn  to  merits,  the  Court  will  allow  the  cause  to  be  tried 
upon  some  terms,  and  justice  would  be  done  by  allow- 
ing the  defendant  to  withdraw  his  plea  and  plead  nil 
debet f  on  payment  of  costs,  and  putting  the  plaintiff  m  the 
same  situation  as  if  that  plea  had  been  pleaded  in  the 
first  instance. 

Lord  Chief  Justice  Tindal. — It  appears  to  ns  that  the 
judgment  in  this  case  has  been  regularly  signed,  because 
the  defendant  has  put  in  a  plea  which  is  not  adapted  to 
the  nature  of  the  action;  and  this  Court  held,  in  the  case 
of  Brennan  v.  Egan^  that  a  plea  of  non  assumpsit  to  a  de* 
claration  in  debt  is  a  nullity,  and  that  the  plaintiff  may  so 
treat  it,  and  sign  judgment  as  for  want  of  a  plea.  But 
it  has  been  said,  that,  although  the  plea  be  a  nullity,  the 
plaintiff  has  waived  the  irregularity  by  having  taken  out 
a  summons  for  particulars  of  the  set  off,  after  the  delivery 
of  the  plea.  It  must  be  recollected,  that  the  defend- 
ant gave  a  notice  of  set  off,  and  did  not  plead  it,  which 
makes  a  most  material  distinction,  for  the  notice  forms  no 
part  of  the  record.  In  Hussey  v.  Wilson,  the  Court  ad- 
mitted the  dbtinction  taken  by  counsel  between  a  mere  ir- 
regularity in  the  mode  of  proceeding,  and  a  defect  in  the 
proceedings  themselves,  and  which  has  ever  since  been 
adopted^  In  Margerem  v.  Makihpaine,  the  only  irre- 
gularity was,  that  the  plea  was  put  in,  in  the  name  of  a 
different  attorney  from  the  attorney  by  whom  the  defend- 
ant had  appeared,  without  any  order  for  changing  the 
attorney.  But  it  has  been' pressed  up6n  lis  that  we  ought 
to  allow  the  defendant  to  proceed  to  trial,  as  he  has 
produced  an  aflSdavit  of  merits.  But,  when  we  see  that 
the  action  is  brought  to  recover  the  trifling  sum  of  6/.  ls»f 
and  that  the  defendant  must  pay  all  the  costs  incur- 
red by  the  plaintiff  before  he  can  set  aside  the  judgment; 
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and  we  further  consider,  that  he  must  incur  far  greater  1830. 
expenses  before  he  can  try  the  cause;  we  think,  in  mercy 
to  bim,  that  the  rule  ought  to  be  discharged: — ^but  it  ap- 
pears to  U8  that  the  justice  of  the  case  would  be  best  an- 
swered by  referring  the  whole  of  the  matters  to  the  Protho- 
notary,  the  costs  to  be  in  his  discretion. 

Mr.  Serjeant  Sampas  assented  to  this  proposal,  and  the 
rule  was  accordingly — 

Discharged. 


MORLEY  V.  FrEAR.  j^F^Il 

May  14M. 

1  lIIS  was  an  action  of  debt  on  bond,  in  the  penal  sum  xhe  piaindff 
of  2000L,  conditioned  for  the  payment  of  1000/.     The  declared  in  debt 

'  *    •^  ^  ^  on  a  bond  con- 

defendant^   after  craving  oyer  of  the  bond  and  condition,  didoned  for  the 
pleaded,  that,  after  the  making  of  the  said  writing  obliga-  loooT'^Thede- 
toiy,  to  wit,  on  the  14th  November,  1828,  to  wit,  at  &c.,  pi^JJJ;  ^^^^ 
by  a  certain  deed  poll,  or  writing  of  i^please,  sealed  with  deed  poll, 

,  which,  after  re- 

the  seal  of  the  plaintiff,  which  said  deed  poll  the  defend-  ddng  that  die 

ant  now  hiings  into  Court  here,  the  date  whereof  is  the  become  widtied, 

same  day  and  year  last  aforesaid,  after  reciting  that  un-  ??j?*/^'^ 

der  and  by  virtue  of  a  certain  deed  of  settlement  or  other  ant,  to  750;.,  in 

instrument  made  upon  the  marriage  of  Isabella  Morley,  puindTs  wife, 

the  then  wife  of  the  plaintiff,  with  one  WiUtam  Holgate,  Jjed^^'- 

deceased,  her  former  husband,  and  under  and  by  virtue  of  ™®"*.  ^^  ^^ , 

i»       .    •  11  marriage,  and 

the  last  will  and  testament  of  William  Holgate,  the  plaintiff  Uiat  die  defend- 
was  or  would  become  entitled  (in  right  of  the  said  Isabel-  b^nd  to  ^t^ 
la  his  wife,  on  the  decease  of  her  father,  the  defendant)  to  lo'^ow^e 
the  principal  sum  of  750/.,  being  one  moiety  or  half  part  bond  declared 

tiff  and  his  wife 
released  the  suoa  of  750/.,  and  the  piaindff  covenanted  that  he  woald  not  require  payment  of  the 
1000^  secured  by  the  bond,  nor  daim  interest  for  the  same  during  the  life  of  the  defendant;  and 
that,  in  case  the  bond  should  be  assigned  by  the  pUundff,  and  the  defendant  should  be  required  by 
the  assignee  to  pay  the  principal,  the  piaindff  would  pay  the  defendant  interest  for  the  same  dur- 
ing the  defendant's  life : — Held,  that  the  deed  poll  did  not  operate  as  a  defeasance  of  the  bond, 
and,  consequently,  that  it  was  no  answer  to  an  acdon  by  the  assignee  in  the  name  of  the  obligee. 

x2 
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1830.        of  the  sum  of  1,500/.,  which,  by  such  deed  of  settlement) 
or  other  instrument  as  aforesaid,  the  defendant  had  cove- 
nanted or  otherwise  bound  himself,  that  his  heirs,  execu- 
tors, or  administrators,  should  pay  after  his  decease,  imto 
the  said  William  Holgaie,  his  executors,  admimstrators, 
or  assigns,  and  which,  under  and  by  virtue  of  the  said  wiD 
of  him  the  said  William  Holgate,  would  become  divisible 
between  the  said  Isabella  Morle^,  and  her  son  William 
Frear  HolgatCf  in  equal  moieties  or  proportions;  and  after 
further  reciting,  that  the  defendant,  in  and  by  a  certain 
bond  or  obligation,  bearing  even  date  therewith,  (being  the 
said  writing  obligatory  as  in  the  said  declaration  is  men- 
tioned), became  bound  unto  the  plaintiff,  his  executors,  ad- 
ministrators, and  assigns,  in  the  penal  sum  of  2000/.,  con- 
ditioned for  the  payment  of  1000/.,  with  statute  interest 
for  the  same,  as  therein  mentioned,  and  that  it  had  been 
agreed,  that,  in  consideration  thereof,  the  plaintiff  and 
Isabella  his  wife,  should  release  unto  the  defendant,  his 
heirs,  executors,  administrators,  and  assigns,  all  their  in- 
terest, title,  claim,  and  demand  whatsoever,  in  and  to  the 
said  sum  of  750/. /and  that  the  plaintiff  should  not  receive 
interest  for  the  said  sum  of  1000/.,  during  the  life  of  the  d^ 
fendant,  notwithstanding  the  said  bond ;  and  further,  that 
if  the  said  bond  should  happen  to  be  assigned  by  the  plain- 
tiff, and  the  defendant  should  be  obliged  to  pay  the  inter- 
est thereof,  the  plaintiff  should  repay  or  make  good  the 
same ; — it  was  by  the  said  deed  poll  witnessed,  that  in  pur- 
suance of  the  said  agreement,  and  in  consideration  of  the 
premises,  and  of  the  sum  of  ten  shillings  of  lawful  BritUk 
money,  to  the  plaintiff  and  Isabella  his  wife  then  paid 
by  the  defendant,  the  receipt  whereof  was  thereby  acknow- 
ledged, the  plaintiff  had  remised,  released,  and  for  ever 
quitted  claim,  and  by  the  said  deed  poll  or  writing  did, 
for  himself,  his  heirs,  executors,  administrators,  and  as- 
signs, remise,  release,  and  for  ever  quit  claim  unto  the  de- 
fendant, his  heirs,  executors,  administrators,  or  assigns, 
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and  did  fiilly  and  absolutely  exonerate  and  discharge  him,         1830. 
tbem,  and  every  of  them,  of,  from,  and  against  all  that  the       ^  ^""""^ 
said  sum  of  750L,  being  the  said  Isabella  Morleys  moiety,  «• 

share,  or  proportion  of  the  said  sum  of  1,500/.,  as  afore- 
said, and  all  the  estate,  right,  title,  interest,  property,  be- 
nefit, daim,  and  demand  whatsoever,  of  them  the  plaintiff 
mi  Isabella  his  wife,  and  each  of  them,  of,  in,  to,  or  out  of 
dse  said  sum  of  750/.  or  the  said  sum  of  1,500/.,  and  every 
or  any  part  thereof,  respectively,  and  also  all  that  the  cove- 
nant, promise,  agreement,  and  obligation,  in  the  said  deed 
of  settlement,  or  such  other  instrument  as  aforesaid  con- 
tained or  expressed  for  payment  of  the  said  sum  of  1 ,500/., 
and  aH  benefit  and  advantage  to  be  had  or  taken,  of,  from, 
orb;  means  of  the  said  deed  or  instrument,  or  of  any 
covenant,  claim,  matter,  or  thing  therein  contained,  and 
also,  of,  from,  and  against,  all  and  all  manner  of  action  and 
Kdons,  suit  and  suits,  cause  and  causes  of  action  and  suit, 
liabilities,  sum  and  sums  of  money,  claims  and  demands 
whatsoever,  which  the  plaintiff  and  Isabella  his  wife,  or 
either  of  them,  their,  or  either  of  their  heirs,  executors, 
administrators,  or  assigns,  could  or  might  have,  claim,  or 
demand,  or,  if  the  said  deed  poll  or  writing  had  not  been 
Dade,  ooald  or  might  have  had,  claimed,  demanded,  or 
been  entitled,  in,  to,  upon,  from,  or  against  the  defendant, 
his  hdn,  executors,  administrators,  or  assigns,  in  his, 
their,  or  any  of  their  lands,  tenements,  goods,  chattels,  or 
effects,  for  or  in  respect  of  the  said  sums  of  7502.,  and 
IfOOOL,  or  either  of  them ;  or  by  reason  or  on  account  of 
the  said  deed  or  other  instrument,  or  of  the  breach  or  non- 
performance thereof,  or  otherwise  howsoever,  in  relation 
tiicreto,  80,  and  in  such  manner,  as  that  they,  the  plaintiff 
^  Isabella  his  wife,  their,  and  each  of  their  heirs,  exe- 
entors,  administrators,  or  assigns,  and  all  other  persons 
^i*Ung,  or  to  claim,  from,  through,  under,  or  in  trust 
»r  them,  any,  or  either  of  them,  should  not,  nor  could 
'HIT  might  take,  have,  or  receive  any  advantage,  or  other- 
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1830.  wise  avail  himself  or  themselves  of  the  same  in  any  man- 
ner howsoever.  And  the  plaintiff  did  thereby ,  for  himsdf, 
his  heirs^  executors,  and  administrators^  amongst  other 
things,  covenant,  declare,  and  agree^  with  and  to  the  d^ 
fendant,  his  heirs,  executors,  administrators,  and  assigns, 
that  the  plaintiff,  his  heirs,  executors,  or  administrators, 
should  not  require  payment  of  the  said  sum  of  1000/.,  nor 
claim  or  demand  any  interest  for  the  same  during  the  life 
of  the  defendant;  axid,  that  in  case  the  said  bond  sboald 
be  assigned  by  him,  the  plaintiff,  to  any  person  or  persons 
who  should  claim  and  demand,  and  receive  of  and  from  the 
defendant,  interest  for  the  said  sum  of  1000/,,  he,  the 
plaintiff,  his  heirs,  executors,  or  administrators,  should 
and  would  repay  unto  the  defendant  all  such  sum  and 
sums  of  money  as  he  should  pay  for  such  interest;  and  in 
case  he,  the  defendant,  should  be  required  by  any  assig- 
nee or  assignees  of  the  said  bond  to  repay  the  said  prin- 
cipal sum  of  1000/.,  then,  that  he,  the  plaintiff,  his  heirsi 
executors,  or  administrators,  should  and  would  pay  unto 
the  defendant,  statute  interest  for  the  same,  during  the 
term  of  his  natural  life,  as  by  the  said  deed  poll  (reference 
being  thereunto  had)  will  (amongst  other  things)  more  fol- 
ly appear.  And  this,  he  the  defendant  is  ready  to  verify; 
wherefore  &c.,  if  &c. 

To  this  plea,  the  plaintiff  replied,  that,  after  the  making 
of  the  said  writing  obligatory  in  the  said  declaration  men- 
tioned, and  after  the  making  of  the  said  deed  poll,  or 
writing  of  release,  in  the  said  plea  mentioned,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  7th  Hc/om- 
ber,  IH29,  to  wit,  at  &c.,  by  a  certain  indenture,  then  and 
there  made  between  the  plaintiff  of  the  one  part,  and  one 
Henry  FitzwUliam  Baker ^  of  the  other  part;  (one  part 
of  which  said  indenture,  sealed  Mrith  the  seal  of  the  plain- 
tiff, the  plaintiff  brings  into  Court  here,  the  date  whereof 
is  a  certain  day  and  year  therein  in  that  behalf  mentioned, 
-to  wit,  the  day  and  year  last  aforesaid,  after  reciting  as 
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tiiereio  is  particularly  recited,  and  in  consideration  of  the  18d0. 
nmof  1000/.,  of  lawful  jBrt/f«A  money,  before  the  execution 
of  ibe  faid  indenture  lent  and  advanced  to  the  plainti£P 
by  the  said  Hemry  FitstuMUam  Baker ^  and  then  due  and 
ovin;  to  him  the  said  Henry  RtxmUiam  Baker ^  the  re- 
ceipt whereof  the  plaintiff  did,  by  the  said  indenture,  ac- 
kaoidedge,  and  also  in  consideration  of  the  sum  of  ten 
shiUnigs,  of  like  lawful  money,  to  the  plaintiff  then  paid 
bj  the  said  Henry  FitxwiUiam  Bakery  the  receipt  whereof 
was  thereby  acknowledged,  he,  the  plaintiff,  did  bargain, 
seO,  sasiga,  transfer,  and  set  over  unto  the  said  Henry 
Fiigmlliam  Baier,  his  executors,  administrators  and  as- 
ligM,  die  said  writing  obligatory  in  the  said  declaration 
Beatiotted,  tfid  idso  the  penal  sum,  and  all  benefit  and  ad- 
▼intage  whatsoever  to  be  had  or  derived  therefrom,  and 
dl  the  estate,  right,  title,  interest,  property,  claim,  and  de- 
nmd  whatsoever,  both  at  law  and  in  equity,  of  him  the 
phiatifi^  in,  to,  or  concerning  the  same: — to  have  and  to 
ImU  the  said  writing  obligatory,  penal  sum,  and  other  the 
prenises  by  the  said  indenture  assigned  or  intended  so  to 
be,  nolo  the  said  Henry  FUxwUUam  Baker ^  his  executors, 
adndnistratorsi  and  assigns,  to  and  for  his  and  their  own 
proper  use  and  benefit; — and  for  the  better  and  more  ef« 
fectuaOy  enabling  the  said  Henry  Fitzwilliam  Baker ,  his 
eiecutorB,  administrators,  and  assigns,  to  enforce  the  pay- 
>KDt  of,  and  to  receive  the  moneys  due  or  to  become  due 
upon  the  said  writing  obligatory,  he,  the  plaintiff,  did,  by 
the  said  indenture,  make,  depute,  constitute,  and  appoint 
the  said  Henry  FUzwittiam  Baker,  his  executors,  admin- 
tttntors,  and  assigns,  his  true  and  lawful  attorney  and  at- 
torneys, irrevocable,  for  him  the  plaintiff,  and  in  his  name, 
and  in  the  name  or  names  of  his  executors  or  administra- 
tors, bat  for  the  sole  and  proper  use  and  benefit  of  the 
lud  Henry  FUzwilliam  Baker,  his  executors,  administra- 
tors and  assigns,  to  demand,  sue  for,  recover,  and  receive, 
ofaad  from  the  defendant,  and  all  and  every  other  the 
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1830.  person  and  persons  to  whom  it  should  and  might  belong 
to  pay  the  samcy  all  and  every  the  sum  and  sums  of  mo- 
ney then,  or  at  any  time,  and  from  time  to  time  there- 
after, to  grow  or  become  due,  or  be  payable  upon  or  by 
virtue  of  the  said  writing  obligatory,  and,  on  non-payment 
thereof,  to  use  and  take  all  such  lawful  and  equitable 
ways  and  means  for  obtaining  or  recovering  the  same,  as 
should  be  deemed  necessary  or  expedient  in  that  behalf; 
and,  on  payment  thereof,  to  deliver  up  or  cancel  the  said 
writing  obligatory,  and  to  give  sufficient  releases  and  dis- 
charges for  the  moneys  due  thereon ;  and  one  or  more  at- 
torney or  attorneys,  under  him  the  said  Henry  FUmwU- 
Uam  Baker,  his  executors,  administrators,  or  assigns,  for 
any  of  the  purposes  aforesaid,  to  nominate,  substitute,  or 
appoint,  and  from  time  to  time  to  remove  and  displace,  as 
he  or  they  should  think  fit,  he,  the  plaintiff,  thereby 
transferring  and  giving  unto  the  said  Henry  FitMwUiam 
Baker i  his  executors,  administrators,  and  assigns,  his  full 
power  and  authority  in  the  premises,  to  every  intent  and 
purpose,  and  ratifying  and  confirming,  and  promising  and 
agreeing  to  ratify  and  confirm,  all  and  whatsoever  he  or 
they  should  lawfully  do  or  cause  to  be  done  in  or  about 
the  premises  by  virtue  of  the  said  indenture,  as,  by  the 
said  indenture  (reference  being  thereunto  had)  will 
(amongst  other  things)  more  fully  and  at  large  appear. 
The  plaintiff  then  averred  that  the  writ  in  this  suit  was 
sued  out,  and  that  this  action  was  brought  and  is  prose- 
cuted against  the  defendant  in  the  name  of  him  the  plain- 
tiff, for  and  on  the  behalf  of  the  said  Henry  FiUnnIr 
liam  Baker,  for  the  purpose  of  enabling  him,  the  said 
Henry  FiiztoUliam  Baker,  to  receive  the  sud  debt  in  the 
said  writing  obligatory  mentioned,  according  to  the  form 
and  effect,  true  intent  and  meaning  of  the  said  inden- 
ture, and  solely  for  the  use,  benefit,  and  advantage  of  the 
said  Henry  FitzwiUiam  Baker,  as  assignee  of  the  said 
writing  obligatory  in  the  said  declaration  mentioned,  and 
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not  ibr  the  benefit,  advantagCj  use,  or  behoof  of  the  plaio"-        18dD* 
tiffy  to  wit,  at  &c.    And  this  the  plaintiff  is  ready  to  ve- 
rify, wherefore  &c.,  if  &c.    To  this  replication,  the  de- 
fcndant  demurred  generally,  and  the  plaintiff  joined  in  de- 
nurier* 
The  cause  now  came  on  for  argument. 

Mr.  Serjeant  CrosSf  in  support  of  the  demurrer. — The 
replication  is  insufficient,  and  b  no  answer  to  the  defend- 
ant's pka.  Tbe  deed  poll  executed  by  the  plaintiff  is  a 
defeisaiice  of  the  defendant's  bond,  and  an  answer  to  the 
phindff's  demand.  Although,  if  a  party  to  a  bond  or  deed 
aftenraids  executes  another  conveyance  which  may  oper- 
ate as  a  defeasance,  if  it  does  not  recite  the  bond  or  deed, 
bat  relates  to  other  matters,  it  must  be  made  the  subject 
of  a  cross  action ;  yet  here,  the  bond  and  the  deed  poll  were 
fimiiltaneouB  and  executed  at  the  same  time.  Though,  in 
Chyion  V.  Kjfniutan{a)f  it  was  held,  that  one  deed  ought 
not  to  be  construed  as  a  defeasance  of  another,  without  ne- 
eeaiity ;  yet  the  Court  agreed,  that  if  A.  be  bound  to  jB», 
and  then  JB.,  reciting  this  bond,  covenants  to  save  him  harm- 
less, this  is  an  absolute  defeasance;  and  if  it  be  to  save 
him  hannless  on  a  contingency,  it  is  a  conditional  de- 
ieasance,  because  it  hath  an  express  relation  to  the  deed. 
In  Btargh  v.  JPrestan  (6),  where  a  bond  was  conditioned 
that  tbe  obligor  diould  indemnify  the  obligee  from  all  sums 
the  latter  should  pay  or  be  liable  to  pay  on  the  obligor's 
aocoont;  and,  before  the  execution  of  the  bond  a  memor- 
andum was  indorsed  thereon,  that  the  obligee"  haih  given 
an  undertaking  not  to  sue  upon  the  bond  until  after  the 
ol£gor*s  death;**  it  was  held,  that  this  memorandum  was 
to  be  taken  as  part  of  the  condition,  and  made  the  bond 
m  eiSect  payable  only  by  the  representatives  of  the  obli- 
gor, after  his  death.    So,  here,  as  the  bond  was  given  up- 

(a)  2  6alk.  573;  8.  C.  t  Ld.  Raym.  419. 
{h)  8  Term  Rep.  483. 
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1830.  on  condition  that  the  plaintiff  would  not  require  payment 
during  the  life  of  the  defendant,  the  action  is  premature. 
The  distinction  between  a  condition  and  a  defeasance  is 
properly  taken  by  Lord  Chief  Baron  Comyn  (a),  vix*  that 
a  defeasance  is  an  instrument  which  defeats  the  force  or 
operation  of  some  other  deed  or  estate; — and  that  which 
in  the  same  deed  is  called  a  condition,  in  another  deed  is 
a  defeasance.  Here,  as  the  bond  and  deed  poll  were 
reciprocal  acts,  and  both  in  fact  form  part  of  one  and  the 
same  transaction,  the  latter  operates  as  a  defeasance  of 
the  former,  particularly,  as  they  were  made  in  eodem  mado, 
and  executed  at  the  same  time;  the  plaintiff^  therefore,  is 
bound  by  his  deed,  which  is  clearly  an  answer  to. an  actkm 
on  the  bond,  if  he  had  sued  in  his  own  right.  If,  then,  the 
plaintiff  himself  be  precluded  from  bringing  an  action  on 
the  bond  during  the  life-time  of  the  defendant,  so  must 
the  assignee,  for  the  assignor  could  not  transfer  a  larger 
right  than  he  had,  and  all  that  passed  to  the  assignee  was 
the  plaintiff*s  right,  title,  and  interest  in  the  bond;  and  if 
the  plea  be  an  answer  to  the  plaintiff's  right  of  action,  it 
will  be  equally  a  bar  to  the  right  of  the  assignee  to  sue. 
Although  it  may  be  said,  that  the  provision  as  to  the  as- 
signment of  the  bond  would  be  altogether  nugatory,  if  it 
deprived  the  assignee  of  his  right  to  sue  in  the  name  of  the 
obligee,  yet  the  intention  of  the  parties  must  be  looked  at; 
which  shews  that  the  assignee,  as  well  as  the  obligee,  must 
postpone  bringing  any  action  on  the  bond  until  after  the 
decease  of  the  defendant.  If,  indeed,  the  deed  poll  had  been 
destroyed  or  lost,  so  that  the  defendant  could  not  avail 
himself  of  it,  he  might  have  been  compelled  to  pay  the  sum 
secured  by  the  bond ;  and  the  provision  for  the  payment  of 
interest  by  the  plaintiff  to  the  defendant  in  case  he  should 
be  required  by  the  assignee  to  pay  the  principal,  can  only 
apply  to  a  demand  which  the  defendant  could  not  resist; 
but,  as  he  has  pleaded  the  deed  poll,  it  is  an  answer  to  the 

(a)  Com.  Dig.  tit.  "  Defeasance^**  A. 
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present  action,  and  is  a  good  and  substantive  defence  both         1800. 
It  law  and  in  equity. 

Mr.  Serjeant  Wilde,  for  the  plaintiff,  was  stopped  by 
the  Court 

Lord  Chief  Justice  Tindal. — The  question  in  this  case 
m,  whether  the  deed  poll,  set  out  in  the  defendant's  plea, 
operates  as  a  defeasance  of  the  bond  on  which  the  plain- 
tiff has  declared,  or  as  a  release  of  this  action.    If  it  does 
not,  the  plaintiff  is  entitled  to  judgment.     He  has  declar- 
ed on  a  comnion  money  bond,  conditioned  for  the  pay- 
■eot  of  1000/.,  and  dated  on  the  14th  November,  1828. 
The  defendant,  in  answer,  sets  up  a  deed  poll,  or  release, 
of  the  same  date,  by  which,  after  reciting,  that,  by  vir- 
tue of  a  deed  of  settlement,  made  on  the  marriage  of  the 
phiotiff's  then  wife  with  her  former  husband,  the  plain- 
tiff would  Jbecome  entitled  in  her  right,  on  the  decease 
of  her  father,  the  defendant,  to  the  sum  of  750/.,  which, 
fay  the  deed  of  setdement,  the  defendant  had  covenanted 
Aat  his  heirs  or  executors  should  pay  after  his  decease ;  and 
that  the  defendant  had  become  bound  to  the  plaintiff  by  a 
biMid  conditioned  for  the  payment  of  1000/.,  with  interest; 
the  plaintiff  and  his  wife  agreed  to  release  all  theit  interest 
and  chdm  to  the  sum  of  750/.,  and  covenanted  that  he 
the  plaintiff  would  not  require  paytaent  of  the  1000^, 
nor  daim  or  demand  any  interest  for  the  same  during  the 
fife  of  the  defendant;  and  that  in  case  the  bond  should  be 
assigned  by  the  plaintiff  to  any  person,  and  the  defendant 
should  be  required  by  the  assignee  to  pay  the  principal 
sum  of  1000/.,  the  plaintiff  would  pay  the  defendant  inter- 
est for  the  same  during  his  life.     We  are  now  called  upon 
to  say,  whether,  on  looking  at  the  legal  operation  of  the 
deed  poll,  and  the  apparent  intention  of  the  parties,  that  in- 
atnunent  is  to  operate  as  a  defeasance  of  the  bond.  There 
is  a  marked  distinction  between  two  parts  of  the  deed  poll, 
which  it  is  impossible  to  overlook.    The  one  consisting  of 
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1830.  a  release  of  a  deed,  by  which  the  defendant  covenanted  to 
pay  750/.  after  his  death,  and  the  other  a  covenant  by  the 
plaintiff  not  to  sue  or  require  payment  of  the  1000^  se- 
cured by  the  substituted  bond  during  the  life  of  the  de- 
fendant. There  are,  undoubtedly,  many  cases  in  which 
a  covenant  not  to  sue  may,  if  such  be  the  intention  of  the 
parties,  operate  as  a  release,  as  in  Lacy  v.  Kffnasion, 
where  Lord  Chief  Justice  JTbtt,  in  delivering  the  judg- 
ment of  the  Court,  said  (a):  "  It  was  objected,  that  a  per- 
petual covenant  never  to  take  advantage  of  a  covenant, 
&c«  is  a  release.  The  Court  agreed  to  it  for  avoiding  cir- 
cuity of  action : — as,  if  A.  be  bound  to  ^.  in  a  bond  &c,  B. 
covenants  never  to  sue  A.  upon  this  bond;  this  will  be  a 
bar  in  debt  brought  upon  the  bond,  because  JB.  has  bound 
himself  against  all  the  remedy  that  he  might  have  upon 
the  bond.  But  if  ^.  and  B.  be  jointly  and  severally  bound  to 
C,  and  C  covenants  never  to  sue  A.,  this  is  no  defeasance, 
because  he  has  a  remedy  against  A,  but  A*  will  have  only 
covenant,  &c/*  Now,  it  is  necessary,  in  this  case,  to  look 
at  the  relative  situations  of  the  parties  at  the  time  the  deed 
poll  was  executed,  in  order  to  ascertain  whether  it  was 
their  intention  that  it  should  operate  as  a  defeasance,  or  as 
a  release.  It  certainly  operates  as  a  release  of  the  plain- 
tiff's claim  on  the  defendant  for  750/<,  being  the  portion 
the  plaintiff  was  entitled  to  receive  in  right  of  his  wife, 
after  the  defendant's  death;  but  the  bond  for  1000/. 
was  given  in  lieu  of  that  sum;  and,  by  the  deed  poll,  the 
plaintiff  merely  covenants  that  he  should  not  require  pay- 
ment of  that  sum,  nor  claim  any  interest  for  the  same  dur- 
ing the  life  of  the  defendant,  and  that  in  case  the  plaintiff 
should  assign  the  bond  to  any  person,  and  the  defendant 
should  be  required  by  the  assignee  to  pay  the  principal, 
then,  that  the  plaintiff  would  pay  the  defendant  interest 
for  the  same  during  the  term  of  his  life.    The  plaintiff, 

(a)  1  Jid.  Raym.  690;  S.  C.  2  Salk  575. 


Ifr.  Justice  Park  concurred. 

Mr.  Justice  Gasblee. — In  SoUy  v.  Forbes  {fi)^  it  was 
Iield  that  a  deed  of  release  must  be  construed  according 
to  the  particular  purpose  and  intent  for  which  it  was 
Bide ;  and  here  it  appears  to  me  that  the  intention  was, 
that  if  the  plaintiff  wished  to  raise  money  on  the  bond,  he 
night  assign  it  to  the  person  who  made  the  advance,  and, 
if  the  assignee  recovered  the  principal  or  any  part  thereof, 
the  plabtiff  was  to  pay  the  defendant  interest  on  the  sum 
recovered  durincr  his  life. 


Bfr.  Justice  Bosanquet. — I  entirely  concur  with  the 


(a)  4  B.  Moore,  448. 
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therefore,  only  covenanted  that  he  himself  would  not  re-  1830^ 
qoire  or  demand  payment  of  the  principal  or  interest  during 
the  life  of  the  defendant,  but  the  introduction  of  that  excep- 
tion or  proviso,  that  in  case  the  plaintiff  should  assign  the 
bond,  and  the  defendant  should  be  required  by  the  assignee 
to  pay  the  principal,  shews  that  the  parties  contemplated  that 
die  phuntiff  might  raise  money  on  the  bond,  and  assign  it  to 
another,  who  might  sue  the  defendant  for  the  principal, 
tad,  in  case  of  his  recovering,  the  plaintiff  was  to  pay  the  in- 
terest on  the  sum  recovered  during  the  life  of  the  defend- 
ant The  parties  meant  that  the  plaintiff  should  stand  in 
the  same  situation  as  he  did  before  the  bond  was  executed ; 
and  if  it  had  not  been  given,  the  plaintiff  might  have  as- 
agned  his  interest  in  the  sum  of  750/.,  which  he  would  be 
entitled  to  receive  on  the  death  of  the  defendant.  If,  in- 
deed, the  defendant  had  reason  to  suppose  that  the  assign- 
nent  of  the  bond  was  fraudulent,  or  that  the  action  was 
hrought  to  enable  the  plaintiff  to  recover  for  himself,  he 
fldgfat  have  pleaded  the  fraud ;  but,  for  the  above  reasons, 
I  think  the  plaintiff  on  the  record  as  it  now  stands,  is  en- 
to  judgment 


1 


S16 


isdo. 
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rest  of  the  Court,  and  think  that  the  present  action  is 
maintainable  according  to  the  intention  of  the  parties  as 
manifested  on  the  face  of  the  deed  poll,  by  which  the 
pUuntiff  insured  to  himself  a  right  to  assign  the  bond,  in 
case  he  should  find  it  necessary  so  to  do. 


Judgment  for  the  plaintiff. 

Mr.  Serjeant  Cross  then  requested  permission  to  rejoin 
fraud,  according  to  the  suggestion  of  the  Lord  Chief  Jus- 
tice.   But  the  Court  refused  it. 


Mavulh.     Taylor  and  Knight,  Assignees  of  Mellers,  an  Insolvent 

Debtor  v.  L  an  yon. 

A^'!TuX  ^iiiS  WBB  an  action  o(  indebiiaius  assumpsit.  Thede- 
^lalld?ord°to*i^  c^*^®**  Contained  counts  for  money  had  and  received  by 
year's  rent  od  the  defendant  to  the  use  of  the  insolvent,  money  lent  and 
sued  out  against  advanced,  and  paid,  laid  out,  and  expended  by  the  insol- 
pUes'otfSr'to^  vent  for  the  use  of  the  defendant,  and  upon  an  account 
cases  where  the  stated  between  the  defendant  and  the  insolvent:— also, 

Judgment  credi- 

counts  for  money  had  and  received  by  the  defendant  to 
the  use  of  the  plaintiffs  as  assignees  of  the  insolvent,  and 
upon  an  account  stated  between  the  defendant  and  the 
plaintiffs  as  assignees  as  aforesaid.  The  defendant  plead- 
ed the  general  issue. 
At  the^  trial  of  the  cause,  before  Lord  Chief  Justice  Tin- 
signedjudgment  jal,  at '  QuUdhaU,  at  the  sittings  after  the  last  Easter 

on  a  warrant  of  '  o 

attorney,  and  le-  Term,  the  Jury  found  a  verdict  for*  the  plaintiff!s,  damages 

▼!ed  under  a  /. 

fa,  for  the 

amount,  after  the  tenant  had  become  insolvent  and  surrendered  himself  to  prison,  where  he  remsioed 

until  he  was  discharged  by  the  Insolvent  Debtors'  Court: — Heldt  that  the  landlord  could  not  retain 

a  year's  rent  which  was  paid  over  to  him  by  the  sheriff's  ofSrar  from  the  proceeds  of  the  sale, 

aad  that  the  assignees  of  the  insolvent  were  entitled  to  recover  it  back  in  an  action  for  money  had 

and  received. 


tor  claims  ad- 
versely to  the 
landlord,  and 
not  where  the 
execution  is  sued 
out  at  the  in- 
stance of  the 
landlord  him- 
selC   Therefore, 
where  a  creditor 


/ 
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I30£,  subject  to  the  opinion  of  the  Court  upon  the  follow-         18dO. 
ingcase. 

The  insohrenty  before  and  at  the  time  of  the  isBuing  of 
the  writ  of  execution  hereinafter  mentioned,  was  possesa- 
ed  of  a  certain  house  in  NoffoUc-sireetf  Strand^  in  the 
county  of  Middlesex,  as  tenant  thereof  to  the  defendant,. 
nDder  a  lease  for  a  term  of  years  then  unexpired,  .and.  also . 
of  certain  goods  and  chattels,  being  the  furniture  in  the 
nid  house.  On  the  Slst  May^  1828,  the  insolvent  being 
indebted  to  the  defendant  in  the  sum  of  30/.  for  fixtures 
on  the  same  premises,  and  in  the  sum  of  60/.  for  part  of 
die  consideration  for  the  lease  of  the  said  house,  executed 
a  wamuit  of  attorney  ^ving  authority  to  enter  up  judg- 
ment at  the  suit  of  the  defendant,  for  the  said  respective 
rams  of  902.  and  50/.  Final  judgment  was  signed  thereon 
on  the  30th  June^  1828,  and  a  writ  pi  fieri  facias  upon 
the  odd  judgment,  at  the  suit  of  the  defendant,  was  issued 
on  the  same  day  against  the  goods  and  chattels  of  the  insol- 
vent. On  tlie  said  30th  June^  1828,  there  was  one  year's 
rent  due  firom  the  insolvent  to  the  defendant  under  the 
add  lease,  and  the  defendant  gave  notice  of  the  same  be- 
bg  80  due  to  the  SherifiF's  officer  to  whom  the  said  writ 
of  execution  was  delivered,  and  at  the  same  time  requir- 
ed hha  to  retain  the  same  out  of  the  proceeds  of  the  said 
ezectttion,  to  satisfy  the  defendant '  for  thei  said  rent.  On 
the  1st  /a/y,  18S8,  the  said  lease  and  goods  and  chattels  of 
the  msohent  were  taken  in  execution  under  the  said  writ; 
uid,  en  the  18th  day  of  the  same  month,  were  sold  under 
^  by  virtue  of  such  execution,  and  produced  217/.  \Ss. 
U  The  sum  of  130/.  for  the  said  rent  due  to  the  de- 
^ndant  was  deducted  from  the  said  sum  of  217/.  \Ss.  6d., 
^  proceeds  of  the  said  sale,  and  on  the  7th  August 
pud  over  to  the  defendant  by  the  said  officer;  and  the 
l^^lance,  after  further  deducting  the  several  sums  due  for 
t^ung  and  mcidental  expenses,  was  paid  into  Court  in  this 
^c^-    On  the  14th  June 9  1828,  the  insolvent  surrender- 
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1830.  ed  himself  to  prison  in  discharge  of  his  bail,  and  continued 
in  prison  from  that  time  until  his  discharge  hereinafter 
mentioned.  On  the  19th  July  he  filed  his  petition  in  the 
Court  for  the  relief  of  insolvent  debtors  under  and  in  pur- 
suance of  the  act  7  Oeo.  4,  intituled  an  act  to  amend  and 
consolidate  the  laws  for  the  relief  of  insolvent  debtors  in 
England;  and,  on  the  S4th  September ^  1828,  the  insolf  ent 
was,  under  and  in  pursuance  of  the  said  act,  discharged 
from  imprisonment.  The  plaintifis  were  the  assignees  of 
the  estate  and  effects  of  the  insolvent,  and  duly  appointed 
and  constituted  according  to  the  said  act.  The  Jury  found 
that  the  sud  warrant  of  attorney  was  not  given  by  way  of 
fraudulent  preference  to  the  defendant;  and  a  verdict  was 
accordingly  entered  for  the  plaintiffs. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffs,  as  assignees  of  the  insolvent,  were  entitled 
to  recover  firom  the  defendant  the  said  sum  of  ISOJL,  so 
paid  to  the  defendant?  If  the  Court  should  be  of  opinion 
that  the  plaintifBs  were  entitled  to  recover,  the  verdict 
for  them  was  to  stand/  if  not,  a  nonsuit  was  to  be  entered. 

The  case  now  came  on  for  argument 

Mr.  Serjeant  Taddy,  for  the  plaintiffs.— The  defendant 
is  not  entitled  to  retain  the  sum  of  ISO/.,  being  the  amount 
of  rent  due  to  him  from  the  insolvent,  and  deducted  from 
the  proceeds  of  the  sale  under  the  execution.  The  main 
object  of  the  Legislature  in  passing  the  Insolvent  Debt- 
ors' acts,  as  well  as  the  bankrupt  acts,  was  to  eflfect  an 
equal  distribution  of  the  debtor's  property  and  efiects 
among  his  creditors.  Here,  the  question  arises  on  the 
construction  to  be  put  on  the  S4th  section  of  the  statute 
7  Geo.  4,  c.  57  (a),  by  which  a  warrant  of  attorney  is  not  to 

(a)  By  which  it  is  enacted,  that  warrant  of  attorney  to  confo 

in  all  cases  where  any  prisoner,  judgment,  or  shall  have  given  aoj 

who  shall  petition  the  Insolvent  cognovit  actionem^  whether  for  a 

Debtors*  Court  for  relief  under  valuable  consideration  or  other- 

that  act,  shall  have  executed  any  wise,  no  person  shall,  after  the 
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be  acted  upoo,  against  the  goods  of  an  insolvent,  after         1830. 
his  imprifionment;  therefore,  as  far  as  regards  the  war-      V,  ' 
nmt  of  attorney  in  this  case,  the  defendant  was  bound  9. 

I  auv#^v 

to  lefimd  the  proceeds  of  the  execution  to  the  assignees  of 
the  insolvent,  for  the  benefit  of  his  creditors.  The  bank- 
rupt act,  6  Geo.  4,  c.  16,  s.  108,  contains  a  proviso,  corres- 
ponding in  terms  with  the  above  clause,  viz.  '*  that  no  Cre- 
ditor, thongh  for  a  valuable  consideration,  who  shall  sue  out 
execution  upon  any  judgment  obtained  by  default,  confes- 
sion, or  ml  diciif  shall  avail  himself  of  such  execution  to 
the  prejudice  of  other  fair  creditors,  but  shall  be  paid  rate- 
aUe  with  such  creditors;"  and  in  Noiley  v.  Buck  (a),  where 
a  creditor  obtained  judgment  by  nil  dicit  against  a  trader, 
and  thereupon  issued  a  Jiefi  facias,  under  which  the  Sher^ 
iff  seised  the  goods  of  the  trader,  who  afterwards,  and  be- 
fore the  goods  were  sold,  comtnitted  an  act  of  bankruptcy, 
upon  which  a  commission  issued,  and  he  was  duly  declar- 
ed a  bankrupt,  of  which  the  SheriflT  had  notice,  but,  ne- 
fertlieiess,  sold  the  goods,  and  paid  over  the  proceeds  to 
the  execution  creditor:— The  Court  (after  taking  time  to 
coDoder)  held,  that  the  SherifiFwas  not  justified  in  paying 
over  the  money,  but  was  liable  to  be  sued  for  it  by  the  as- 
flgoees,  in  an  action  for  money  had  and  received.  No 
preference,  therefore,  can  be  shewn  to  a  particular  cre- 
ditor, and  in  neither  of  the  statutes  is  any  exception  or 
reaerration  made  in  fiivour  of  a  landlord.  The  defendant 
Bight  have  exercised  his  right  of  distress ;  but  it  must  be 


lent  of  the  imprison-  fore  sdzed,  or  any  part  thereof; 
of  such  prisoner,  avul  him-  bat  that  any  person  or  persons,  to 
sdf  of  aoy  execution  issued  or  to  whom  any  sum  or  sums  of  mo- 
be  iMwd  upon  any  judgment  ob-  ney  shall  be  due  in  respect  of  any 
taincd  or  to  be  obtained  upon  such  warrant  of  attorney,  or  cog- 


wwraat  of  attorney  or  cog-  novit  actionem^  shall  and  may  be  a 

aooir  aUiomem^  either  by  seizure  creditor  or  creditors  for  the  same 

and  nk  of  the  property  of  such  under  that  act." 

prisoner,  or  any  part  thereof,  or  {a)  8  Bam.  &  Cress.  160;  S.  C. 

by  nk  of  such  property  thereto-  2  Man*  &  Ryl.  68. 

VOL.  IV.  Y 
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1830.  recollected  that  he  was  the  execution  creditor,  and  that  the 
sum  paid  to  him  for  the  rent  was  deducted  from  the  proceeds 
of  the  sale  under  the  execution.  The  Legisbture,  in  pass- 
iog  the  statute  SAmietC.  14, contemplated  theadverserights 
of  an  execution  creditor  and  a  landlord,  aa  the  first  section 
enacts  "  that  no  goods  or  chattels  whataot^r,  lying  (nt  being 
in  or  upon  any  meaauage,  lands,  or  tenements,  leased  for 
lives,  term  of  yeara,  at  wiU,  or  otherwise,  shall  be  li^ 
ahle  to  he  taken  by  virtue  of  any  execution,  on  any  pretence 
whataoever,  unless  the  party  at  whoae  auit  the  execatioa  is 
sued  out,  ahaU,  before  the  removal  of  such  goods  from  off 
the  premises,  by  virtue  of  such  execution,  pay  to  the  land- 
lord of  the  said  premisea,  or  hia  bailiff,  all  auch  sum  or 
sums  of  money  as  are  or  shall  be  due  for  rent  for  the  said 
premises,  at  the  time  of  the  taking  of  auch  gooda  or  cbatteb 
by  virtue  of  auch  execution:  provided  the  said  arrears  of 
rent  do  not  amount  to  more  than  one  year's  rent"  The  ob- 
ject of  tbfit  statute  was  to  protect  landlords  against  frauds 
committed  by  their  tenets,  and  it  was  never  meant  to  apply 
to  k  case  where  the  same  person  is  both  execution  creditor 
and  landlord;  and  if  he  were  to  be  permitted  to  levy  for 
rent  in  the  latter  character,  under  an  execution  for  a  debt 
of  a  different  nature,  the  tenant  would  be  deprived  of  his 
right  to  conteat  the  amount  of  the  rent  claimed  in  an  ac- 
tion  of  replevin,  and  diveated  of  the  protection  afforded 
him  in  caae  of  an  irregularity  in  the  distreaa.  Besides,  if 
a  party  sue  out  an  execution  aa  a  creditor,  which  it  turns 
out  he  could  not  aupport,  he  might  afterwarda  claim  in  his 
character  of  landlord  for  rent,  which  would  not  only  be 
inconvenient,  but  would  defeat  the  object  of  the  statute  7 
Oeo.  4;  for  if  the  execution  cannot  be  aupported  by  a  cre- 
ditor, he  cannot  afterwards  turn  round  and  claim  in  his 
character  of  landlord.  In  Lee  v.  Lopes  (a),  it  was  deter- 
mined, that  if  the  Sheriff  seize  under  an  execution  after  an 

(a)  15  East,  230. 
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ad  of  hanknipteyy  he  is  not  entided  to  retain  for  &  year's  18Sd« 
rent;  and  bavuig  paid  a  year's  rent  to  the  hmdlord,  he. 
VIS  leqoirad  to  diew  that  such  payment  was  made 
vidioat  notice  of  the  commission;  axid  IdOrd  EBenbortntgh 
mi  (a)y  ''  that  a  commission  of  bankrupt  had  beea  some^ 
times  called  a  statutable  execution ;  but,  though  it  might 
beoid  to  be  simiKtndinBry  to  an  execution,  it  was  not  an 
encadon  within  the  meaniBg  of  the  statute  of  Anne.**  That 
caie  is  express)^  in  point;  and,  in  BrmnJUing  v.  Barring* 
tm{b),  which  was  an  action  charging  the  defendant  aa 
Shoriifof  the  county  palatme  of  Durkam,  for  having  re* 
noted  the  goods  of  a  tenant  irora  premises  in  his  oceupa- 
liQo,  withoot  having  paid  the  landlord  half  a  year's  rent 
tbcD  doe;  the  goods  having  been  seisied  by  virtue  of  a  writ 
d  pone  per  9adio$t  Lord  Teid^rden  aeid — ''The  statute 
8  Amte,  c  14,  speaka  onty  of  goods  taken  by  virtue  of  any 
eaxewHoBf  and  the  plain  sense  of  the  words  is  confined  to 
osestions  on  judgments*  The  process  under  which  the 
Sheriff  seised  and  sold  the  goods  in  question  was  not  pro- 
ONB  of  execution  on  a  judgment;  it  was  not,  therefore, 
vitiiiadie  words  of  the  statute*  BM  it  is  said  that  itwas 
vUna  die  equity  (c).  Speaking  ibr  myself  alone,  I  can- 
not fcvbear  obeerring,  Aat  I  think  there  is  always  danger 
^  P^g  effect  to  what  is  called  the  equity  of  a  statute, 
^  tliat  it  18  mach  safer  and  better  to  rely  on  and  abide 
bjr  die  plain  wovds,  although  the  Legislature  might  po&- 
liUy  have  provided  for  other  cases  had  their  attention 
been  directed  to  iktm  {dy*  But  here,  as  the  defendant 
praceeded  aa  a  creditor,  and  sued  out  execution  as  such  in 
dttfint  instance,  he  cannot  afierwurds  claim  in  his  char- 

(«)  IS  Bait,  831.  tke  provisions  of  the  statnte  8 

{h)  6  Bmil  &  GresB.  467«  ^^^ane  are  extsnded  to  the  writ  of 

[<)  Set  Eg  parte  Phmmer,  1  pone  per  vadios  issued  from  the 

A^*104.  Court  of  the  coonty  palatine  of 

(^  But  lee  the  statute  11  Geo.  Durham. 

iuA\Wm,4,  ell,  by  which 

y2 
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1830.  acter  of  landlord;  and  the  case  oiNoileyy.Buek  is  de> 
cisive,  to  shew,  that  he  is  not  entitled  to  retaiirthe  amount 
of  the  rent  against  the  plaintiffs,  as  the  assignees  of  the  in- 
solvent,  and  they  are,  therefore,  entitled  to  retam  their 
verdict. 

Mr.  Serjeant  Wilde,  contra. — ^This  being  an  action  for 
money  had  and  received,  it  is  incumbent  on  the  plain- 
tiffs to  shew  that  they  are  entitled  to  recover  accord- 
ing to  equity  and  good  conscience;  but  the  defendant  is 
legally  entitled  to  retain  the  sum  due  to  him  for  rent,  and 
which  has  been  paid  to  him  under  the  execution.  The 
S4tb  section  of  the  statute  7  Geo.  4,  c«  57,  does  not  avoid 
the  execution,  or  render  it  illegal: — it  was  properly  sued 
out  in  the  first  instance,  and  duly  prosecuted  to  a  certain 
extent.  It  is,  therefore,  not  like  the  case  of  a  sale  under 
an  execution  after  an  act  of  bankruptcy.  The  fiicts  in  the 
case  of  Morland  v.  Pellait  (a)  bear  a  nearer  resemblance 
to  the  present  than  in  Noiley  v.  Buck,  which  was  referred 
to,  and  distinguished  from  that  before  the  Court.  In 
Morland  v.  Pellait,  judgment  was  entered  up  on  a  warrant 
of  attorney  given  by  two  joint  traders,  and  a  ^fieri  /ados 
issued,  returnable  on  the  Sbd  May/  on  the  1st  of  that 
month,  the  Sheriff's  officer  received  from  the  defendants 
the  money  directed  to  be  levied;  on  the  ^d,  one  of  them 
committed  an  act  of  bankruptcy,  and  the  other  on  the 
6th;  on  the  llth,  a  commission  of  bankrupt  issued,  and, 
on  the  19th,  the  Sheriff  paid  over  the  money  to  the  exe- 
cution creditor.  In  an  action  by  the  assignees  for  money 
had  and  received,  it  was  held,  that  the  execution  creditor 
was  entitled  to  retain  it,  he  not  being  a  creditor  having  a 
security  at  the  time  of  the  bankruptcy.  If,  therefore,  an 
execution  be  completed,  or  the  Sheriff  has  the  money  in 
his  hands  previously  to  an  act  of  bankruptcy,  it  is  his  duty 
to  pay  it  over  to  the  execution  creditor.  Here,  the  acts  dcHie 

(a)  8  Barn.  &  Cress.  722. 
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bj  tbe  S&eriff  were  legal,  and  the  money  levied  became' the  1830. 
property  of  the  defendant  on  the  18th  July,  when  the 
goods  of  the  insolvent  were  sold  under  the  execution,  and 
he  did  not  file  his  petition  in  the  Insolvent  Debtors'  Court 
nntS  the  19thy  previously  to  which  day  the  plaintiffs  could 
bsf  e  no  title  whatever,  as  they  could  only  take  by  virtue  of 
die  assignment  to  them.  In  Taylor  v.  Taylor  (a),  the  Court 
tefosed  to  set  aside  an  execution  issued  upon  a  judgment 
obtained  by  ml  dicit,  and  served  and  levied  by  seizure 
upon  die  property  of  a  bankrupt  before  his  bankruptcy; 
for,  as  Mr.  Justice  Hobroyd  said — ''  the  statute  6  Geo.  4, 
does  not  say  that  the  execution  shall  be  void,  or  that  the 
creditor  shall  not  avail  himself  of  it;  but  merely,  that  he  shall 
not  avail  himself  of  it  to  the  prejudice  of  other  fair  credi- 
tors, but  shall  he  paid  rateably  with  them."  There  is  a 
wide  distinction  between  the  case  of  a  bankrupt  and  an 
iuolTent  debtor,,  as  the  assignees  of  the  former  take  by 
relation  from  the  time  of  the  act  of  bankruptcy,  whilst  the 
rights  of  the  latter  can  only  attach  by  the  deed  of  assign- 
ment and  conveyance,  as  regulated  by  the  provisions  of  the 
statote  7  Geo.  4;  and  here,  when  the  Sheriff  executed  the 
writ,  he  could  not  have  known  that  the  party  was  insolvent, 
or  that  he  was  about  to  present  a  petition  to  the  Insolvent 
Debtors'  Court.  Although  the  defendant  might  have  dis* 
tnuned  for  the  rent  due,  he  was  not  bound  to  resort  to  so 
£latoiy  a  process,  when  he  had  a  right  to  recover  the  fruits 
of  bis  judgment  by  a  summary  proceeding;  and,  although 
die  characters  of  landlord  and  execution  creditor  were  unit- 
ed m  him,  he  had  a  right  to  make  his  election,  and  the  Sher* 
iff,  baling  levied,  was  bound  to  pay  him  the  year's  rent  then 
doe,  according  to  the  provisions  of  the  statute  of  Anne.  In 
Leey.  Lopes ,  the  Sheriff  was  a  wrong  doer,  as  the  goods  seiz- 
ed were  not  the  property  of  the  debtor,  but  of  the  assignees, 
be  hiring  previously  committed  an  act  of  bankruptcy;  and 
thebmdferd  had  aright  to  distrain  for  tbe  rent  in  arrear  not- 

(•)  5  Bani.  &  Cress.  392;  S.  C.  8  DowL  &  RyL  159. 
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1890.  withstanding  the  bankruptcy.  Althougji  it  is  sud,  thtt  it 
is  the  object  af  the  statutes  rekttiBg  to  bankrupts  and  insot 
vent  debtors,  to  procure  a  fidr  distribution  of  their  property 
among  their  creditors,  yet  it  was  never  intended  to  depriTe 
Lindlords  of  their  priority;  and  the  statute  of  i^inie  express* 
ly  enacts,  that  they  shall  be  paid  a  year's  rent,  provided  no 
nKNre  be  in  arrear,  before  the  executbn  creditor  can  re- 
move any  of  the  goods  from  the  premises.  Besides,  ditt 
is  a  remedial  act,  and  the  Courts  have  invariably  given  it 
its  fidlest  effect  in  favour  of  the  landlord's  claim.  In  Gtfre 
V.  6^(Mi(tf),  ihe  Court  directed  the  Sheriff,  on  an  exe- 
cution, to  pay  the  huidlord  a  year's  rent  without  any  de- 
duction for  poundage.  In  Darling  v.  Hill  (6),  where  the 
hmdlord  gave  notice  to  the  Sheriff  in  possession  under 
tiJL/a,,  that  a  year's  rent  was  due,  and  he  afterwards  re* 
moved  the  goods  and  sold  them,  the  Court  ordered  hin 
to  pay  over  such  rent  to  the  landlord.  In  Haiekdt  t. 
KimpsoHy  Lord  Chief  Justice  Praii  said  (c)-— <'  Before  the 
statute  of  Anmct  executioos  took  place  of  all  debts  that 
were  not  specffic  Uens^  even  of  rents  due  to  landlords;  it 
was  thought  hard  that  hmdlords  should  not  have  some- 
thing like  a  specific  lien;  so  the  Pariiament  havegifes 
them  this  remedy  for  one  year's  rent  but  for  no  more,  be- 
cause, vigilaniibus  ei  nan  dorfnieniibus  jura  sub^emMi* 
Neither  a  plaintiff  or  defendant  has  any  right  to  go  upon 
the  prenuses;  the  law  gives  this  entry  to  die  Sheriff  only 
by  virtue  of  the  execution;  but,  after  he  has  notice  of  rent 
being  due  to  the  landlord,  he  cannot  remove  the  goods  be- 
fore he  has  satisfied  the  landlord  one  year's  rent;  the  hnd- 
brd  shall  have  the  like  benefit  of  distress  for  one  year's 
rent  as  if  there  had  been  no  execution  at  all;  unless  the 
rent  be  paid,  the  Sheriff  must  quit,  and  if  he  does  not  qmt, 
a  special  action  on  the  case  lies  against  him^  after  notice  of 
the  rent  due;  but  there  is  a  shorter  way,  by  motion  to  the 
Court,  that  the  landlord  may  have  restitution  to  the 

(a)  1  Str.  643.       (6)  Caa.  Temp.  Hardw.  255.       (c)  2  WUs.  Ml* 
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anomlt  of  the  good9  the  Sheriff  has  sold.''  In  Col-  1830. 
per  ▼•  Speer{a)s  which  was  an  action  against  the  Sher* 
iff  for  removing  goods  under  an  execution,  without  satis^ 
^riDg  the  landlord's  claim  for  a  year's  rent,  Mr.  Jus* 
tioe  JBiirroii^A  said — "A  Sheriff  is  required  to  levy  first 
fiir  the  rent,  and  then  for  the  execution*  He  cannot  sa* 
tisfy  the  creditor  in  the  first  instance,  as  the  landlord  has 
a  seeniity  on  the  whole  of  the  premises;  and  it  would  be 
an  act  of  great  injustice  to  him,  if  his  rent  were  not  first 
sitisficd,  as  it  was  due  at  all  events,  and  previously  to  the 
execodon;  and  Mr.  Justice  Richardson  said — "  No  speci- 
fic ferm  of  notice  of  rent  heing  due  is  required,  as  it  is  only 
given  ior  the  purpose  of  establishing  the  Sherifi*'s  know- 
ledge of  the  landlord's  claim.  A  landlord  is  not  bound  to 
watdi  a  Sheriff's  officer,  to  see  whether  any  property  will 
remain  after  the  execution  creditor  is  satisfied.  Besides, 
be  cotild  not  interfere  while  the  officer  continued  in  pos- 
lession;  and  it  appears  perfecdy  clear,  from  the  terms  of 
die  statute,  that  the  Sheriff  or  his  officer  is  required,  in  the 
first  instanoe,  to  raise  a  sufficient  sum  to  pay  the  landlord 
iusrent,  and  then,  to  satisfy  the  claim  of  the  party  at  whose 
instance  the  execution  is  sued  out" 

But  Ais  bring  an  action  for  money  had  and  received,  the 
pla]ntifl&  are  not  entitled  to  recover;  for,  at  the  time  of  the 
Ie?y,  wludi  is  in  the  nature  of  a  statutable  distress,  the  goods 
were  the  property  of  the  insolvent.  The  sale  took  place  un-^ 
der  the  authority  of  the  law,  and  the  right  and  property  in 
the  lease  and  goods  vested  in  the  purchasers,  and  nothing 
afterwards  passed  to  the  plaintiffs  as  assignees  under  the 
deed  of  assignment,  as  the  defendant  had  a  right  to  retain 
s  year's  rent  firom  the  proceeds  of  the  sale,  under  the  exe- 
eaticin  which  was  levied  at  his  instance,  and  for  a  debt 
htrnd  fide  due  and  owing.  In  Moore  v.  Pyrke  (6),  it  was 
Ud,  that  an  under-tenant,  whose  goods  were  distrained 

(a)  4  B.  Mooi«,  473 ;  S.  C.  2  Brad.  &  Bing.  67.       (6)  1 1  East,  52. 
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1830.  and  sold  by  the  original  landlord  for  rent  due  from  his  im- 
mediate tenant,  could  not  maintain  an  action  for  money  paid 
to  the  use  of  the  latter,  for  that,  immediately  on  the  sale 
underthedistress,themoney  paidby  the  purchaservested  in 
the  landlord,  in  satisfaction  of  the  rent;  and  Lord  EUen* 
borough  said — ^*  Does  the  money  produced  by  the  sale  vest, 
in  the  first  instance,  in  the  landlord,  or  in  the  tenant?  On  the 
best  consideration  I  can  giye  it,  I  think  the  money  does  DOt 
vest  in  the  tenant,  but  is  an  instantaneous  executed  satis* 
faction  of  the  rent,  vesting  to  that  amount  in  the  landlord, 
and  that  the  tenant  has  only  an  interest  in  the  surplus,  if 
any."  And  Mr.  Justice  Le  Blanc  said — **  The  property 
of  the  plaintiff  distrained  was  in  goods,  and  when  they 
were  converted  into  money  by  the  sale  under  the  dis- 
tress, the  money  paid  by  the  purchasers  became  imme- 
diately the  property .  of  the  landlord  who  distrained  for 
the  rent,  and  not  of  the  tenant."  So  here,  at  the  time 
of  the  levy,  the  goods  were  the  property  of  the  insolvent; 
but,  when  they  were  sold,  the  money  paid  by  the  purchas- 
ers became  immediately  the  property  of  the  execution 
creditor,  and  did  not  pass  to  the  assignees  of  the  insolvent. 
In  Ex  parte  Plummer  (a),  the  question  was,  whether,  after  a 
commission  of  bankrupt  taken  out,  and  the  messenger  in  pos- 
session, the  landlord  could  distrain  goods  upon  the  premis- 
es for  rent,  or  whether  he  should  come  in  pro  rata  with 
the  rest  of  the  creditors  under  the  commission;  and  Lord 
Hardtcicke  said — *'I  am  of  opinion  that  the  landlord  is 
entitled  to  distrain  the  goods  remaining  on  the  premises 
for  his  whole  rent,  notwithstanding  the  commission  of 
bankruptcy,  and  the  proceedings  thereon ;"  and  the  cases 
of  Ex  parte  Jacques  and  Ex  parte  Dillon  were  there 
cited,  to  shew,  that  where  a  landlord  distrains  after  the 
messenger  or  assignees  are  in  possession,  he  ia  entided 
to  have  the  goods  restored  or  re-delivered  to  him.    In 

(a)  1  Atk.  103« 
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Duamr.  Smiih  (a),  it  was  held,  that  the  landlord  is  en-  1830. 
titled  to  be  paid  arrears  of  rent  under  a  sequestration^  in 
order  to  give  effect  to  the  equity  of  the  statute  of 
Amie.  In  Straian  v.  ItastaU  (6)  Mr.  Justice  BuUer  said — 
**  In  order  to  recover  money  in  an  action  for  money  had  and 
receivedi  the  ypaxtj  must  .shew  that  he  has  equity  and  conr 
adenoe  on  his  side;  and  that  he  could  recover  it  in  a  Court 
of  equity.**  And  Brisbane  v.  Dacres  (c)  established  the 
principle,  that  if  a  person  with  knowledge  of  the  facts,  but 
noder  a  mistake  as  to  the  law,  pays  over  to  another,  claim- 
ing it  as  a  right,  money  which  he  was  pot  compellable  to 
pay,  be  cannot,  upon  discovering  what  his  legal  right  was, 
.recorerit  back,  there  being  nothing  against  conscience  in 
tlie  otber  party's  retaining  it;  and,  in  pari  deUcio,  potior 
at  eomSHo  passideniis*  But  the  case  of  Buckley  v.  Tajf^^ 
lor(d)  goes  far  beyond  the  present,  where  it  was  decided, 
dttt  where  goods  were  sold  by  the  assignees  of  a  bankrupt 
under  the  commission,  and  the  landlord  purchased  them, 
he  night  retain  out  of  the  purchase  money  to  the  amount 
of  I  half-year's  rent  that  was  due ;  and  Mr.  Justice 
Grose  said — "  When  the  rent  became  due,  the  land- 
lord's light  of  distress  was  well  founded;  and,  if  so,  he 
iijastified  in  retaining  the  money."  Here,  as  neither  the 
defendant  nor  the  Sheriff  were  wrong  doers,  and  the 
fomer  received  the  proceeds  of  the  sale  under  the  execu* 
ticHii  he  is,  at  all  events,  entitled  to  retain  the  amount 
of  the  rent  due  to  him  from  the  insolvent,  both  in  equity 
and  consdence;  and  the  Court  will  give  efifect  to  the  sta- 
tute of  Jflse,  which,  being  a  remedial  act,  has  always  re- 
ceifed  a  large  and  Uberal  construction. 

Mr.  Serjeant  Taddtf  in  reply. — The  plaintiffs  do  not 
contend  that  the  defendant  is  a  wrong  doer,  as  they  have 
vaifed  the  i&rt^  if  any  existed,  by  bringing  an  action  for 

a)  1  Swanbt.  457.  (c)  5  Taunt.  143.  \ 

M  2  Term  Rep.  370.  ((/)  2  Term  Rep.  600. 
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1830.  money  bad  and  recehred,  which  it  the  proper  form  of  a^ 
lion.  In  Taylor  v.  Taylor ^  Mr.  Justice  Aolroyd  said  (a)— 
'*  If  the  true  construction  of  the  act  be  that  contended  ibi 
on  the  part  of  the  assignee  of  the  bankrupt,  he  is  Dot  with- 
out a  remedy,  he  may  bring  an  action  of  trover  against  the 
Sheriff  if  the  goods  be  removed,  or  he  may  petition  the 
Chancellor ;  but  in  Noiley  v.  Buck,  Lord  TenterdeH,  m 
delivering  the  judgment  of  the  Court,  said  (b) — "  The  sei* 
sure,  being  prior  to  the  act  of  bankruptcy,  will  be  Iswibl 
and  right;  it  is  not  necessary  to  say  whether  the  sale  be 
lawful  or  tortious;  the  sale  may  be  a  lawful  act,  and  yet 
the  proceeds  may  belong  to  the  assignees;  or,  if  it  be 
wrongful,  they  may  waive  the  wrong,  and  sue  for  the  pro- 
ceeds as  money  received  to  their  use."  The  main  qaestioo 
then  is,  whether  a  landlord,  who  is  also  an  execution  cr* 
ditor,  after  he  has  made  his  election,  and  sued  out  exe* 
cution  against  his  debtor,  who  has  become  insolvent,  with* 
out  exercising  his  right  as  landlord  by  distraining  for 
the  rent  in  arrear,  can,  after  a  sale  by  the  Sheriff,  retain 
such  rent  out  of  the  proceeds  of  the  sale  ?  It  is  quite  dear 
that  he  cannot,  but  that  the  assignees  of  the  insolvent  are 
entitled  to  it  under  the  statute  7  Geo.  4.  No  third  person 
intervened  as  an  execution  creditor;  the  suing  out  tlie  ex* 
ecution  was  the  defendant's  own  act,  and  the  statute  takes 
effect  firom  the  time  the  debtor  goes  to  prison ;  and  what- 
ever property  he  was  then  possessed  of,  passed  to  his  as- 
signees, to  be  distributed  rateably  amongst  his  creditors. 
The  statute  o(  Afme  only  contemplated  adverse  rights, 
and,  consequently,  can  only  apply  to  executions  sued  out  by 
third  persons,  and  not  by  the  landlord  himself;  and  if  it 
were  allowed,  it  would  not  only  give  him  an  undue  ad- 
vantage, but  would  also  deprive  the  tenant  of  his  legal 
rights.  The  principle  established  in  Lee  v.  Lopes  must  go- 
vem  the  present  case ;  and  Lord  EUenborougk  there  said, 

(a)  5  Bam.  &  Aid.  394.     (5)  8  Bam.  &  Cress.  165 ;  2  Man.  &  RyL  68. 


Lotd  Chief  Jutdce  Tindal. — The  main  question  in  this 
k,  whether  the  right  of  the  landlord  to  obtain  his 
reat  in  the  mode  he  has  adopted^  is  protected  by  the  8ta<» 
tnte  of  Amaei  If  not,  the  money  paid  to  the  defendant 
by  the  Sheriff's  oflfeer,  although  apparently  received 
bjUm  under  the  colour  of  the  law  for  rent  in  arrear, 
vss  reeared  by  him  without  authority,  and  was,  conse* 
qmidy,  received  to  the  use  of  the  plaintiffs  as  the  assig- 
nees of  Mdler9^  the  insolvent,  as  it  was  not  paid  over 
to  the  defendant  until  the  7th  of  August^  1828.  On 
the  best  oonrideration  I  have  been  able  to  give  the  ques- 
tioB,  I  am  of  opinion  that  the  defendant's  case  does  not  fall 
within  the  operation  or  meaning  of  the  statute  of  AnnCf 


IN  THE  ELEVENTH  TEAR  OF  QEO.  IV.  829 

fa  the  coarse  of  the  argument—'*  The  Sheriff  has  tak«        1890. 

en  in  exeeutian  the  goods  of  the  assignees,  instead  of 

die  goods  of  Uie  tenant    How  then  can  he  have  a  right 

to  retain  out  of  dmt  fund  whidi  he  had  no  right  to  take ; 

or  how  can  the  landlord  daim  his  rent  out  of  the  hands 

of  a  wrong  doer!**    There,  as  the  Sheriff  seiaied  after 

an  act  of  bankruptcy,  and  sold  the  goods  after  the  com* 

mission  issued,  and  afterwards  paid  the  landlord  a  year's 

rent,  it  was  held  that  such  payment  could  not  be  justified^ 

aad  that  the  assignees  had  a  right  to  recover  it  back.    In 

BrmdBmg  v.  Barrhtgion,  Lord  Tenierden  objected  to  giv- 

iog  eflfect  lo  the  equity  of  the  statute  of  Anme,  and  dbtin- 

guiihed  the  cases  that  had  been  decided  in  a  Court  of  equi^ 

ly,as  there  the  applications  were  to  the  favour  of  the  Court, 

sad  there  was  no  complaint  agunst  the  Sheriff,  or  the 

inrty  to  whom  he  had  paid  over  the  money.    As,  there* 

ibie,  the  defendant  did  not  resort  to  his  remedy  by  dis- 

tpess  in  the  first  instance,  but  waived  his  character  of 

hndhml,  and  adopted  that  of  an  eocecution  creditor,  he 

■Dst  come  in  rateably  with  the  other  creditors  of  the  in* 

aniveBt,  and  the  plaintifi  are,  consequently,  entitled  to 
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1830.  which  was  passed  for  the  better  security  of  rentSi.ancI 
to  prevent  frauds  committed  by  tenants.  The  object 
of  the  statute  therefore  was  to  secure  landlords  against 
frauds  which  might  be  committed  by  their  tenants,  and 
particularly  by  those  colluding  with  creditors  to  issue 
writs  of  execution  on  goods  found  on  the  premises  of  the 
debtor,  whereby  the  landlord  would  be  deprived  of  his 
right  to  distrain ;  for  it  is  a  well-known  and  recognised 
principle,  that  property  tn  custodid  legis  cannot  be  made 
the  subject  of  a  distress.  Now,  a  judgment  creditor  in 
collusion  with  his  debtor,  by  keeping  his  property  for  a 
long  period,  might  seriously  affect  the  rights  and  interests 
of  the  landlord.  The  execution  intended  by  the  statute  is 
not  an  execution  put  in  at  the  instance  of  the  landlord,  but 
by  a  third  person  who  claims  adversely  to  the  rights  of  the 
landlord.  Tiie  words  are,  **  that,  from  and  after  the  ist 
May,  1710,  no  goods  or  chattels  whatsoever  lying  or  being 
in  or  upon  any  messuage,  lands,  or  tenements,  which  are  or 
shall  be  leased  for  life  or  lives,  term  of  years,  at  wiU|  or 
otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any  ex- 
ecution on  any  pretence  whatsoever,  unless  the  party  at 
whose  suit  the  said  execution  is  sued  out,  shall,  before  the 
removal  of  such  goods  from  off  the  said  premises,  by  virtue 
of  such  execution,  pay  to  ttie  landlord  ot  the  premises,  or 
bis  bailiff,  all  such  sum  or  sums  of  money  as  are  or  shall  be 
due  for  rent  for  the  said  premises,  at  the  time  of  the  tak* 
ing  such  goods  or  chattels  by  virtue  of  such. execution:— 
provided  the  said  arrears  of  rent  do  not  amount  to  more 
than  one  year's  rent/'  Now,  it  appears  to  me  to  be  quite 
clear,  that  the  Legislature  by  these  words  contemplated 
an  adverse  execution,  viz.  where  a  jus  tertii  intervened, 
against  which  the  landlord  was  meant  to  be  protected* 
A  claim  made  by  a  judgment  creditor,  and  by  a  party  en- 
titled to  rent,  must  be  considered  as  distinct  and  se- 
parate claims,  and  made  adversely  to  each  other;  for  it 
would  produce  great  disadvantage  to  the  tenant  if  it  were 
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odierwise,  because  a  Sheriff  is  required  to  levy  first  for  the  1830. 
fCDt,  and  then  for  the  execution.  So  a  landlord,  upon  suing 
oat  execution  for  a  trifling  debt,  might  claim  rent  beyond 
whtt  was  actually  due,  whereas,  if  he  had  distrained  for  the 
rent,  the  tenant  would  have  a  right  to  replevy.  But  if  we 
vere  to  put  the  construction  on  this  statute  which  the  de« 
feodiDt  contends  it  ought  to  receive,  the  tenant  would  not 
only  be  deprived  of  his  right  to  replevy,  but  of  the  benefit  of 
thoie  statutes  which  allow  him  five  days  before  the  goods ; 
ctn  be  sold,  and  give  him  the  advantage  of  availing  himself 
of  any  insularity  by  the  party  making  the  distress.  But  un- 
^  an  execution,  as  in  this  case,  the  Sheriff,  as  soon  as  he 
obteined  possession,  might  sell  at  once  and  without  notice 
or  apprusement.  It  therefore  seems  to  me,  that  a  judgment 
creditor,  after  he  has  sued  out  execution  against  his  debtor, 
cannot  retain  a  sum  paid  to  him  for  rent  by  the  Sheriff's  of- 
ficer fifom  the  proceeds  of  the  sale,  and  which  he  claims  in 
b»  character  of  landlord,  as  he  is  not  protected  as  such^ 
vithiD  the  meaning  of  the  statute  of  Atmep  and  conse-* 
<jiKiitIy,  that  the  sum  sought  to  be  retained  by  the  defend-' 
lot  ffl  diis  case  having  been  received  by  him  to  the  use 
ofAe  assignees  of  the  insolvent,  the  plaintiffs  as  such  as* 
agnees  are  entitled  to  retain  their  verdict. 

Mr.  Justice  Park. — ^I  felt  some  difficulty  at  the  latter 
put  of  my  brother  Wilde's  argument,  as  to  whether  the 
action,  bemg  for  money  had  and  received,  was  the  proper 
fona  of  action.  Upon  that  point,  however,  it  is  unne*- 
cciiary  for  me  to  express  an  opinion,  as  I  am  quite 
dear  that  the  defendant's  case  doea  not  fall  within  the 
^^amg  or  provisions  of  the  statute  of  Anne*  That 
itatttte  contemplates  two  distinct  parties  claiming  in 
*dTerse  rights,  and  cannot  apply  to  the  case  of  a  land* 
My  who  is  also  the  judgment  creditor,  and  who  has 
>^  out  execution  as  9uch.    The  statute  supposes  that 
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1830.  the  writ  of  execution  lies  been  sued  out,  before  the  land- 
lord steps  in  and  claims  hia  rent.  He  cannot  act  in  two 
characters  at  once;  and  as  the  defendant  caused  execu- 
tion to  be  sued  out  against  hia  debtor,  who  was  also  hii 
tenant,  he  cannot  deprive  the  latter  of  the  benefit  or 
advantage  which  the  law  gives  him  as  sudi  tenant  He 
had  a  right  to  replevy^  or  he  might  dispute  his  landlord's 
title;  and  although  he  might  not  deny  his  claim  for  rent, 
yet  he  might  have  demanded  more  than  was  due.  The  de- 
fendant by  his  own  act  is  prevented  from  availing  hiaiself  of 
theatatute  of  Aime.  He  therefore  cannot  retain  from  the 
plaintiffii,  as  assignees  of  the  insolvent,  the  sum  which  be 
has  received  from  the  proceeds  of  the  sale  of  hia  effects. 

Mr.  Justice  Oasblb^. — ^For  the  reasons  stated  bj  my 
LcHrd  Chief  Justice,  and  my  brother  Park^  I  am  of  opinion, 
that  the  defendant,  claiming  to  retaia  a  sum  due  to  bim  for 
rent,  aa  landlord  of  premises  held  by  hia  debtor,  is  not 
within  the  meaning  of  the  statute  of  Asme.  When  the 
Sheriff  sold  the  goods  on  the  18th  JtUt/t  tbe  money  he 
received  from  the  purchasers  was  received  for  the  use  of  the 
insolvent ;  and  although  he  did  not  file  hia  petition  until  the 
19th,  yet  his  effects  hsA  previously  become  the  property  of 
the  provisional  assignee.  When,  therefore,  the  money  was 
received  by  the  Sheriff,  he  received  it  to  the  use  of  Ae 
plaintiffs  as  the  ultimate  assignees,  who  took  the  property 
of  the  insolvent,  by  relation,  as  if  the  assignment  bid 
been  made  to  them  in  the  first  instance.. 

Mr.  Justice  Bosanqvst. — ^I  am  of  the  same  opiaioa* 
It  appears  to  me  that  the  defendant's  case  does  not  fall 
within  the  meaning  of  the  statute  of  Aime^  which  conteoh 
plated  a  case*  where  the  rights  of  a  landlord  migbt  be  de* 
feated  by  the  interventicm  of  a  judgment  creditor,  iriio 
had  sued  out  a  writ  of  execution  against  lus  debtor.    The 
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voidt  of  the  ttatitte  axe,  in  effisct,  that  the  party,  at  whose         I8d0. 

ndt  the  execution  is  sued  out,  shall«  before  the  removal  of 

the  goods  from  off  the  premises,  pay  the  landlord  the  rent 

due,  pconded  it  does  not  amount  to  more  than  a  year's 

rent.    It  is  obvious,  therefore,  that  the  rant  is  to  be  paid 

out  of  the  money  to  be  received  by  the  party  who  has 

foed  out  execution;  and  the  landlord  must  claim  it  in  his 

character  as  such,  and  not  as  a  party  to  the  execution. 

Heie,  there  being  no  adverse  execution,  the  defendant,  as 

kndhnd,  might  have  distrained  if  he  had  thought  fit,  be- 

toitt  he  put  the  Sheriff  in  motion.    But,  it  has  been  said, 

that  he  mi^t  levy  under  the  execution,  as  much  as  he  was 

endtfed  to  distrain  for  rent,  and  that  he  has  now  a  right 

to  retain  the  sum  he  has  received  in  satisfaction  of  such 

icnL  Bat,  if  he  were  permitted  to  do  so,  it  would  deprive 

the  tenant  of  die  remedies  and  privileges  the  Uw  allows  him 

IB  ease  of  a  distress.    It  therefore  appears  to  me,  that  the 

Bim  doe  for  rent  has  been  improperly  paid  over  to  the 

defieodant,  and  that,  according  to  the  decision  of  the  Court 

^Kmg*s  Betiek,  in  Notley  v.  Buck,  the  action  for  money 

bad  and  received  is  the  proper  form  of  action. 

PoMiea  to  the  plaintiffs. 


MosEE  and  Another,  Assignees  of  Marshall,  a  Bank-       FHdi^, 

mpt,  V.  Newman  and  Boole.  ^'^^  ^^'*' 

JmS  was  an  action  of  trover,  Plea-^the  general  issue.  An  act  of  bank- 
At  the  trial  of  the  cause,  before  Lord  Chief  Justice  Tin*  i^^n^,^ 
ifa/,  at  GmUdhaU,  at  the  Sittings  after  the  last  TViniiy  7-oneda7i,  un- 

'  ^  ^    der  the  statute  6 

Tern,  riv.  on  the  £Srd  October  last,  a  verdict  was  found  Geo.  4,  &  16, ». 
ibr  &e  plaintiflb  for  51S/.  ISs.  Id.,  being  the  damages  ute  to  the  fint 

day  of  the  im- 
prisonment, as 
anch  act  ia  not  complete  until  the  twcntjHme  daya  have  elapsed. 
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isao.        agreed  upon  between  tbe  parties,  subject  to  the  opiakm  of 
the  Court  upon  the  following  case : — 

The  plaintiffs  were  the  assignees  of  the  estate  and  ef- 
fects of  jR.  H.  Marshall f  a  bankrupt,  the  assignment  to 
them  having  been  duly  executed  on  the  iSSth  February, 
1828.  The  defendant  Newman  bad  been  the  Sheriff  of 
the  county  of  DevaUt  and  the  defendant  Boole  was  an 
execution  creditor  of  the  bankrupt,  under  whose  indemnity 
the  Sheriff  acted  in  the  several  matters  hereunder  stated* 
On  the  13th  September,  1827,  the  bankrupt  executed  a 
warrant  of  attorney  to  the  defendant  Boole  for  securing 
the  payment  of  the  sum  of  500/.  then  advanced  to  the 
bankrupt.  That  warrant  of  attorney  was  duly  filed,  apd 
judgment  was  entered  up  by  fdl  dicit  on  the  16th  Jamary, 
1828,  on  which  day  a  writ  of  fieri  Jaciae  was  issuedi  di- 
rected to  the  Sheriff  of  Devon,  indorsed  to  levy  5lil  18r. 
Id*,  returnable  on  Wednesday  the  23rd  Jonifary  then  next 
following.  On  Friday,  the  18th  January,  the  writ  was 
delivered  to  the  Sheriff,  who  thereupon  seized  the  goods 
under  the  writ,  which,  before  the  bankruptcy,  belonged  to 
the  bankrupt,  and  which  then  remained  in  his  possession* 
The  Sheriff  afterwards,  viar.  on  the  22nd  t/afi«ary,  com- 
menced selling  the  goods  so  seized,  and  continued  such  sale 
up  to  and  on  the  25th  day  of  the  same  month,  when  the 
last  of  such  goods  were  sold.  The  proceeds  of  the  sale 
remained  in  the  hands  of  the  Sheriff  until  the  28tfa  Au- 
gust following,  when  they  were  paid  over  to  the  defendant 
Boole.  The  bankrupt  was  detained  in  prison  in  the  cus- 
tody of  the  defendant  Neumtan,  as  Sheriff  of  Devon,  for 
debt  upon  mesne  process,  on  and  from  the  SStdJamutry, 
1828,  for  twenty-one  dayis  and  upwards  then  next  fol- 
lowing. On  the  14th  February,  1828,  a  commission  of 
bankrupt  was  duly  issued  against  Marshall,  and,  on  the 
18th  February,  notice  was  given  to  the  Sheriff  that  such 
^  commission  bad  issued  against  the  bankrupt,  and  that  all 
his  goods,  money,  and  effects  seized  by  the  Sheriff,  and 


IN  THE  SLBT£NTH  TEAR  OF  GEO.  IV. 

then  m  his  bands,  were  claimed  by  the  assignees  under  the 
said  commission. 

The  qnestions  for  the  opinion  of  the  Court  were — First, 
whedier,  mider  the  fifth  section  of  the  statute  6  Geo.  4,  c. 
ISytheactof  bankruptcy,  by  lying  in  prison  twenty-one 
days,  had  relation  to  the  first  day  of  such  imprisonment? 
Seeondfy,  whether,  supposing  such  relation  to  have  ex- 
isted, an  action  of  trover  was  maintainable  in  respect  of 
goods  seized  by  the  Sherifi^  under  ih^  fieri  facias  ^  on  a  day 
prior  to  the  first  imprisonment?  Thirdly,  whether  the 
sak  before  the  act  of  bankruptcy  was  complete  amounted 
to  a  conversion?  And  fourthly,  whether  the  plaintiffs  were 
entitled  to  recover  the  value  of  the  goods  so  seized  and 
sold  by  the  Sheriff? 

If  die  Court  should  be  of  opinion  that  the  plaintiffs 
vere  entided  to  the  verdict,  it  was  agreed  upon  by  the 
parties  that  the  same  should  be  entered  for  the  sum  of 
512JL  18#.  Id. 

The  case  now  came  on  for  argument. 

Mr.  Serjeant  WUde,  for  the  plaintiffs. — ^Tbe  first  and 
sain  question  is,  whether,  under  the  fifth  section  of  the 
itatote  6  Geo.  4,  the  act  of  bankruptcy  by  lying  in  pri- 
iOD  twenty-one  days,  has  relation  to  the  first  day  of  such 
niprisoiunent  (a)  ?  A  similar  clause  was  introduced  in  the  old 
statutes.  The  1st  James  1,  c.  15,  s.£,  enacts,  ^*  That  every 
person  using  the  trade  of  merchandize  &c.,  who,  being  ar- 
rested Usu  debt,  shall,  after  his  arrest,  he  in  prison  six 
9osihs  or  more  upon  that  arrest,  shall  be  accounted  and 
adjudged  a  bankrupt.**  There  are  no  words  in  that  clause, 
to  ezjdain  whether  the  act  of  bankruptcy  by  lying  in  pri- 
son has  relation  to  the  day  of  the  arrest.  Then  came 
the  statute  21  Joe.  1,  c.  19,  the  second  section  of  which 
enacts,  **  That  every  person  using  the  trade  of  merchandize, 
who,  being  arrested  for  debt,  shall,  after  his  arrest,  lie  in 

(a)  See  this  section,  pwt^  pp.  338, 339. 

VOL.  IV.  z 
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1^^*        prison  two  months  or  inore,  upon  that  or  any  other  arrest 
or  detention  in  prison  for  debt; — or,  being  arrested  for 
the  sum  of  100^,  or  more^  of  just  debt  or  debts,  shall,  at 
any  time  after  such  arrest,  escape  out  of  prison,  or  procure 
his  enlargement  by  putting  in  common  or  hired  bail,  shall 
be  accounted  and  adjudged  a  bankrupt;  and  in  the  said 
cases  of  arrest  or  lyifig  in  prison  for  such  debt  or  debts,  or 
getting  forth  by  common  or  hired  bail^^om  the  time  of  his 
first  arrest.^    That  statute,  therefore,  superadds  express 
words  of  relation  to  the  time  of  the  arrest.     If,  therefore,  a 
trader  lay  in  prison  six  months,  it  was  an  act  of  bankruptcy 
by  the  statute  1  Jac*  1,  and  that  period  was  afterwards  re- 
duced to  two  months,  by  the  21  James  1,  and  the  statute  6 
Geo.  4  makes  a  still  further  reduction  to  twenty-one  days; 
and  although  some  difficulty  may  arise  from  the  obscure 
wording  of  the  fifth  clause,  yet  the  act  of  bankruptcy  has 
relation  to  the  first  day  of  the  imprisonment*  notwithstand- 
ing it  is  not  SQ  expressed.    No  decided  cases  are  reported 
in  the  interval  between  the  passing  of  the  statutes  1  Jec.  I, 
and  21  Jac.  1 ;  but,  considering  the  preambles  in  the 
earlier  statutes,  in  which  bankrupts  were  described  as  per- 
sons craftily  obtaining  into  their  hands  other  men's  goods, 
and  consuming  the  substance  obtained  by  credit  of  others, 
against  all  reason,  equity,  and  good  conscience  (a),  and 
the  statute  13  EUm»  c.  7,  recited,  that  as  those  kind  of  per- 
sons had  increased,  it  was  found  necessary  to  enact  severe 
laws ;  and  as  the  1st  and  Slst  Jiic.  1  recite,  that  frauds  and 
deceits  were  increasing  more  and  more  by  such  as  wickedly 
became  bankrupts; — ^it  is  probable  the  same  ^construction 
would  have  been  given  to  the  former  as  to  the  latter  sta- 
tute, otherwise  an  opportunity  would  have  beenaflbrdedto 
the  bankrupt  to  dispose  of  all  his  property  during  his  six 
months'  imprisonment*  The  decisions  on  this  point,  on  the 
SI  St  Jac*  1,  are  conflicting.    In  Duncombe  v.  Walter  (b), 

(a)  See  the  statute  34  &  35  Hen.      Leach,  265;  S.  C.  3  Ler.  57;  Sir 
8,  c.  4.  Tho.  Raym.  479;  1  Vent.  3/0. 

(6)  2  Show.  253,  2nd  edit,   by 
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it  was  heldi  that  an  arrest  made  by  an  executor,  before  he'        1890. 
obtains  probate,  is  good  as  between  the  parties  themselves^      ^    " 
hot  not  to  afl^t  the  interests  of  third  persons ;  and  there-  »• 

Newman 

fofe,  that  if  a  teader  be  so  arrested  and  give  bail,  and  af- 
terwards surrenders  in  their  discharge,  and  lies  in  prison 
tvo  noDthsi  it  shall  not  be  an  act  of  bankruptcy  from  the 
tnt  airest,  so  as  to  avoid  a  payment  made  by  the  bank- 
rupt to  another  creditor  on  the  day  that  probate  was  grant- 
ed; but  that,  if  the  arrest  imder  such  circumstances  were 
legal,  the  act  of  bankruptcy  should  relate  to  the  time  of 
the  Boireoder.  But  in  Hill  v.  Shish  (a),  it  was  decided, 
that  if  a  trader  be  arrested  on  several  actions,  and  give  bail, 
his  not  paying  the  debts  in  six  months  after  such  arrest 
and  hail  gi?en,  shall  not  make  him  a  bankrupt  until  after 
the  six  months,  for  the  statute  21  Jac.  1,  c.  19,  does  not 
relate  to  the  time  of  the  arrest.  Although,  in  a  note  to 
thecaseof  Difffconaie  V.  Walter,  it  is  stated,  that  Lord 
Chief  Justice  Holi,  in  Smith  v.  Stracy  (6),  is  made  to  say, 
diathe  was  dissatisfied  witii  the  judgment  in  the  former 
case,  aod  that  in  HM  v.  Shish,  it  was  said,  that  the  judg- 
ment was  given  on  the  ground  of  th^  ariaest  being  illegal  ;4 
yet  the  decision  in  Duncombe  v.  Wcdier  has  been  since* 
ooDfinned,  and  the  distinction  now  is,  that  where  bail  is  put 
in,  and  the  party  at  a  future  day  surrenders^in  their  dis- 
chargee, the  time  is  computed  not  from  the  time  of  the 
iust  arrest,  bat  from  tiie  time  of  the  surrender : — but  if  the 
hail  ia  a  mere  matter  of  form,  and  put  in  for  the  mere  pur- 
pose of  turning  the  party  over  from  one  custody  to  ano- 
^1  it  is  a  continuation  of  the  same  imprisonment,  and 
hss  reiitioa  to  the  first  arrest.  Although,  in  the  late  case  of 
Siggnu  V.  M'Adam  (c),  the  Court  of  Exchequer  decided 
dut  an  act  of  bankruptcy  by  lying  in  prison  twenty-one 
days,  under  the  6  Geo.  4,  c.  16,  s«  5,  does  not  relate  to  the 
tioie  of  the  arrest;  yet  the  object  of  the  Legislature  was 

(a)  2  Show.  512.  (6)  1  Salk.  110. 

(c)  3  Yoimge  &  Jervis,  1. 

z2 
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]8d0.  ^  prevent  a  trader  from  disposing  of  his  property  during 
bis  imprisonment.  The  moment  he  is  imprisoned,  his 
trade  is  suspended,  and  public  convenience  requires  that 
the  act  of  bankruptcy  shall  have  relation  to  the  first  day 
of  the  imprisonment;  and  though  the  statute  does  not  so 
express  it,  there  can  be  no  doubt  but  that  the  framer  of 
the  act  intended  that  it  should  so  operate,  particularly,  as 
the  main  object  of  the  act  was  to  prevent  frauds  by  debt- 
ors; and  the  135th  section  expressly  enacts,  that  the  act 
shall  be  construed  beneficially  for  creditors;  and  if  the 
debtor  may  be  allowed  to  part  with  his  property  for  the 
period  of  twenty-one  days  before  he  commits  an  act  of 
bankruptcy,  it  will  wholly  defeat  the  evident  intention  of 
the  statute. 

Mr.  Serjeant  Toddy,  cofUra^  was  stopped  by  the  Court 

Lord  Chief  Justice  Tindal. — It  appears  to  me  that  the 
true  construction  to  be  put  on  the  fifth  section  of  the  sta- 
tute 6  Geo.  4,  c.  16,  is,  that  an  act  of  bankruptcy  by  lying 
in  prison  twenty-one  days,  is  not  complete  until  the  twenty- 
one  days  have  elapsed  from  the  time  of  the  arrest  or  com- 
mitment to  prison.  Even  if  this  were  ret  integray  and  there 
was  no  case  to  guide  us,  I  should  consider  this  to  be  the  true 
and  proper  construction.  The  fifth  section  enacts  that ''  if 
any  such  trader  (that  is,  a  trader  liable  by  virtue  of  the  act 
to  become  bankrupt),  having  been  arrested  or  committed  to 
prison  for  debt,  or  on  any  attachment  for  non-payment  of 
money,  shall,  upon  such  or  any  other  arrest  or  commitment 
for  debt  or  non-payment  of  money,  or  upon  any  detention 
for  debt,  lie  in  prison  for  twenty-one  days,  or,  having  been 
arrested  or  committed  to  prison  for  any  other  cause,  shall 
lie  in  prison  for  twenty-one  days  after  any  detainer  for 
debt  lodged  against  him  and  not  discharged,  every  such 
trader  shall  be  thereby  deemed  to  have  committed  an  act 
of  bankruptcy.**  The  word  *  thereby  *  is  a  most  comprehen- 
sive word,  and  includes  not  only  the  day  of  the  arrest  or 
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Snt  impraoniiieDty  but  the  twenty-one  days  during  which         1830. 
the  party  has  been  detained  in  prison,  and  which  must 
hafe  elapsed  before  the  act  of  bankruptcy  is  completed. 
There  is  a  marked  distinction  in  the  language  of  the  sub- 
sequent part  of  the  same  clause,  which  appears  to  me  to 
lemore  all  doubt,  ffiz.  "  or  if  any  such  trader,  having  been 
arrested,  conunittedi  or  detained  for  debt,  shall  escape 
oot  of  injson  or  custody,  every  such  trader  shall  be  deem- 
ed to  have  thereby  committed  an  act  of  bankruptcy, /rom 
tie  time  of  such  arrest^  commitment,  or  detention*"    The 
fenner  of  the  act,  therefore,  has  expressed  a  clear  distinc- 
tioo  between  the  two  cases;  as,  by  the  former  part  of 
the  daose,  the  act  of  bankruptcy  is  committed  at  the  ex- 
piration of  the  twenty-one  days;  and,  by  the  latter,  at  the 
tine  of  the  arrest.     But  the  question  does  not  rest  here, 
and  the  distinction  may  be  traced  historically/    In  the 
statute  1  Jac,  1,  c«  15,  which  first  made  a  lying  in  pri- 
son for  debt  an  act  of  bankruptcy,  the  relation  of  such  act 
is  altogether  omitted,  but  it  is  inserted  in  the  21st  Jac,  1,  c. 
19,  as  the  second  section  of  that  statute  superadds  express 
words  of  relation  to  the  different  acts  of  bankruptcy  there- 
in eomnerated,  viz.  in  the  case  of  a  lying .  in  prison  for  a 
debt  of  lOOLJram  the  time  of  the  first  arrest: — a  similar 
pronrion  has  been  repeated  in  every  statute  from  that  pe- 
riod to  the  passing  of  the  5th  Geo,  4,  c.  98,  where  it  was  al- 
together omitted ;  and  it  appears  to  me,  that  the  omission 
was  intentional,  as  the  period  of  imprisonment,  to  consti- 
tnte  an  act  of  bankruptcy,  was  so  much  abridged.     The 
case  of  HiU  v.  Shish  is  open  to  doubt,  for  the  reporter 
(Skewer)  states  (a),  that  Chief  Justice  Wright^  and  the  rest 
of  the  Court,  delivered  their  opinions  for  the  defendant, 
without  haviog  that  due  consideration  of  the  case  as  it  de- 
served, as  he  thought;  and  h^  adds,  ''  Ideo  mihi  restat 
dabitamdum.^    Besides,  on  looking  at  the  statute  21  Jac, 

l,a  distinction  may  be  drawn  between  an  act  of  bankrupt-^ 

ft 

C«)  2  Show.  625,  2nd  cd.  607. 
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1830.  cj,  by  not  paying  a  debt  within  six  months  after  an  ar- 
rest, and  an  act  by  lying  in  prison  two  months,  or  escap- 
ing from  prison  after  the  arrest;  for  it  is  only  in  the  cases 
of  arrest  or  lymg  in  prison  for  debt,  or  getting  out  by  com- 
mon or  hired  bail,  that  the  relation  to  the  time  of  the  ar- 
rest is  to  apply. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  It  is 
not  necessary  to  discuss  the  question  at  large,  which  ap- 
pears to  me  to  be  historically  clear;  for  when  we  see  that 
the  Legislature  have  sometimes  omitted  the  words  of  rela- 
tion to  an  act  of  bankruptcy,  and  at  other  times  inserted 
them,  we  must  presume  that  their  attention  has  been 
drawn  to  the  point.  Although  the  statute  5  Geo,  4,  c.  98, 
only  existed  for  one  day,  yet  the  words  of  relation  were  al- 
together omitted  throughout;  and  whep  we  see  that  in  the 
6  Geo.  4,  the  framer  of  the  act  has  discriminated  between 
the  two  cases  to  which  the  fifth  section  relates,  and  omit- 
ted the  words  of  relation  in  the  former  part  of  the  clause, 
and  inserted  them  in  the  latter,  it  would  be  too  mach  for 
me  to  say  that  the  construction  put  upon  the  whole  of  the 
clause  by  my  Lord  Chief  Justice  is  not  the  true  construc- 
tion. But  the  case  of  Higgins  ▼.  M^Adam,  considering 
by  and  before  whom  it  was  argued,  and  that  the  Court 
took  time  to  consider  before  they  delivered  their  judgment, 
appears  to  me  to  remove  all  doubt,  and  to  be  conclusive  of 
the  question. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opmion. 
The  Courts  are  extremely  cautious  in  the  construction  of 
^  statute,  to  give  it  a  retrospective  effect  by  relation*  The 
words  of  the  act,  as  well  as  the  intention,  must  be  clear, 
in  order  to  induce  us  to  give  the  clause  in  question 
such  an  effect.  But,  on  a  review  of  the  former  statutes, 
when  we  see  that  words  of  relation  have  sometimes  been 
introduced,  and  sometimes  omitted,  we  must  assume  that 
such  omission  is  intentional,  particularly,  as  the  period  of 
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imprnoniiieiit,  by  which  an  act  of  bankruptcy  may  be  con-      ,^^^^ 
stitated  by  lying  in  prison,  is  now  limited  to  the. short  pe- 
liod  of  twenty-one  days.    My  Brother  Gaselee^  having 
left  Court  for  chambers  at  the  close  of  the  argument,  has 
requested  me  to  say  that  he  concurs  in  this  decision. 

Judgment  of  nonsuit. 


Key  and  Another,  Assignees  of  Sherwin,  a  Bankrupt,      m^*"^"/! 

9.  Goodwin. 

A  COMMISSION  of  bankrupt  was  issued  against  Sher*  a  commission 
sis,  OD  the  2nd  March,  1822.    On  the  7th,  one  WiUiam  'i^'^^ll^, 
BmUob  deposed  before  the  commissioners   to  an  act  of  &  trader,  in 
bankniplcy  comnutted  by  Sherunn,  in  May,  1821,  by  a  deposition  was 
denial  to  a  creditor.    Button  died  a  few  days  after  he  had  ^mmissionen, 
made  his  deposition.    No  proceedings  were  taken  under  P!?^°f  *^*  ^^ 

*^  .  .  of  bankruptcy. 

the  coDimission    from  the  time  it  was  issued  until  the  The  deponent 

latter  end  of  1827.    The  above  deposition,  together  with  terwards,  and 

others,  was  enrolled  on  the  1st  March,  1828,  in  the  mode  "ere'uTenX 

presdihed  by  the  statute  5  Geo.  2,  c.  30,  s.  41,  and  also  derthe  commis- 

11  ^  ^         A  -t^         f\m  sion  until  1827. 

under  the  statute  6  Geo.  %  c.  16,  s.  Bo.  The  depositidn 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  West-  Z^Mmk, 
muter,  at  the  Sittuigs  after  the  last  Michaelmas  Term,  ^^^^'  ''^f''.^^ 

'  o  '    ^g3  enrolled  in 

on  die  deposition  being  offered  in  evidence  by  the  plain-  the  mode  pre- 

•if».  i»i  ...  ,.  ii»i       scribed  by  the 

tira  in  support  of  the  commission,  it  was  oqjected  for  the  5  Geo.  2,  c.  so, 
defendant,  that  it  could  not  be  received,  as  the  statute  5  under  Uie  OMh 
Geo.  2,  had  been  repealed  by  the  6  Geo.  4,  c,  16,  pre-  ■cctionofthc 

-  ,       ,  statute  6  Geo. 

Piously  to  the  enrolment,  and  that  the  latter  statute  ap-  4,c.i6:~He^ 
{£ed  only  to  commissions  which  had  been  sued  out  sub*  .i^on  was^not 
ttqoendy  to  the  passing  of  that  act.  eSd^e^he 

statute  5  Geo.  2 
liaving  been  re- 
pealed by  the  statute  6  Geo.  4-,  and  that  the  92nd  section  of  that  statute,  which  makes  depositions 
c^ndmire  eridence  of  the  matters  therein  contained,  is  prospective,  and  applies  only  to  commis* 
to  be  sued  oat  after  the  pasnng  of  that  act 
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•  The  Lord  Chief  Justice  considering  the  objection  to 
be  well  founded,  rejected  the  deposition;  and  as  the  pkin- 
tiffs  had  no  other  proof  of  an  act  of  bankruptcy  by  Sher- 
win,  the  Jury  returned  a  verdict  for  the  defendant. 


•  

Mr.  Serjeant  Toddy,  in  the  last  Term«  obtained  a  rule 
nisif  that  this  verdict  might  be  set  aside,  and  a  new  trial 
had,  on  the  ground  that  the  deposition  ought  to  have 
been  received  in  evidence,  either  under  the  9Snd  or  9dth 
sections  of  the  statute  6  Geo.  4,  c.  16,  as  it  had  been 
enrolled  according  to  the  mode  prescribed  by  the  latter 
clause,  and  also  according  to  the  41st  section  of  the  sta- 
tute 5  Geo.  2,  c.  30  (a). 


(a)  The  4]8t  section  of  the  sta- 
tutes Geo.  2,  c  30,  enacts, "  That, 
upon  the  petition  of  any  person  to 
the  Lord  Chancellor,  prayini^  that 
commissions  of  bankrupts,  and 
the  depositions  taken  thereon,  or 
any  part  of  such  depositions.  &c. 
&c^  may  be  entered  of  record, 
the  Lord  Chancellor  shall  and 
may  direct  and  order  such  com- 
missions, depositions,  &c.,  &c.,  to 
be  entered  of  record;  and  in  case 
of  the  death  of  the  witnesses  prov- 
ing such  bankruptcy,  or  in  case 
the  said  commissions,  depoutions, 
&c.  &c.,  shall  be  lost  or  mislaid, 
a  true  copy  of  the  record  of  such 
commissions,  depositions,  &c.  &c. 
signed  and  attested  as  thereinafter 
mentioned,  shall  and  may  upon 
all  occasions  be  given  in  evidence 
to  prove  such  commissions,  and 
•the  bankruptcy  of  such  person 
agfldnst  whom  such  commission 
hath  been  or  shall  be  awarded; 
any  law,  usage,  or  custom,  to  the 
contrary,  notwithstanding:  und  to 


the  end  that  any  creditor  or  other 
person  may  know  where  to  sesrdi 
and  see  whether  such  commisaoa 
hath  issued,  and  find  what  depon- 
tions,  &c.  &c.  have  been  taken  by 
virtue  thereof,  and  vdiat  proceed- 
ings have  been  had  thereupon,  the 
Lord  Chancellor  shall  appoint  a 
certain  proper  place  near  the  inoi 
of  Court,  where  all  and  every  the 
matters  aforesaid  shall  be  enter- 
ed of  record,  where  all  persons 
shall  be  at  liberty  to  search  and 
see  if  the  same  are  duly  entered 
of  record;  and  the  Lord  Chancel- 
lor shall,  by  a  writing  under  his 
hand,  appoint  a  proper  person,  who 
shall,  by  himself,  or  his  suffident 
deputy,  to  be  approved  by  the 
Lord  Chancellor,  by  a  writing  un- 
der his  hand,  enter  of  record  soch 
commissions,  depositions,  &c.  &c. 
and  other  matters  and  things,  and 
have  the  custody  of  the  entries 
thereof.** 

The  92nd  section  of  the  sUr 
tute  6  Geo.  4,   c.  16,  (u>hick  U 
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Mr.  Serjeant  Adams  now  shewed  cause. — ^The  deposi- 
tion was  properly  rejected  as  evidence  for  the  assignees  in 
sappoit  of  the  commission.  The  95th  .section  of  the  sta*- 
tote  6  Geo.  4,  enactSj  **  that  all  things  done  pursuant  to 
the  5  Geo.  2,  are  thereby  repealed  ;*'  and  from  the  passing 
<^the  6  Geo.  4,  authority  is  given  to  the  Lord  Chancellor 
to  appoint  a  proper  person  to  enter  of  record  all  matters 
relating  to  coDDonissions  of  bankrupt,  and  who  is  to  have  the 
custody  of  the  entries  thereof.  If,  indeed,  the  deposition 
had  been  enrolled  according  to  the  41st  section  of  the  statute 
5  Geo.  2,  before  that  act  was  repealed,  and  which  might 
have  been  done,  there  can  be  no  doubt  but  that  it  might 
hsTe  been  received  in  evidence;  and,  although  it  was  also 
enrolled  nnder  the  95th  section  of  the  6  Geo.  4,  yet  it  was 


1830. 


a  i€v  clooe),  enacts,  ^  That  if 
eke  baknipt  shall  not  (if  he  was 
vitUn  die  United  Kingdom  at  the 
kamgof  the  conuniasion),  within 
two  calffwtar  months  after  the  ad- 
ja£eation,  or  (if  he  was  out  of 
the  United  Kingdom,)  within 
twdfe  calendar  months  after  the 
M^odkation,  have  given  notice  of 
hb  intention  to  (fispute  the  com- 
nuBOQ,  and  have  proceeded  there- 
in m&  doe  ^figence,  the  depoo- 
tWBt  taken  before  the  Commission- 
en  at  the  time  of,  or  previous  to 
the«Q«£cation  of  the  petitioning 
creditor's  debt  or  debts,  and  of  the 
tnfiag  and  act  or  acts  of  bank- 
n^tey,  shall  be  conclusive  en- 
^enee  of  the  matters  therein  re- 
spcetifdy  contuned,  in  all  actions 
>t  law,  or  suits  in  equity,  brought 
W  the  aangnees  for  any  debt  or 
^eaaad  for  which  the  bankrupt 
nifkt  have  sustained  any  action 
Of  nnt* 

Tbe  95th  section  enacts,  **  That 
^thiag$  lime  pursuant  to  the  act 


passed  in  the  fifth  year  of  King 
George  the  Second,  and  hereby 
repealed,  whereby  it  was  enacted, 
that  the  Lord  Chancellor  should 
appoint  a  place  where  all  matters 
relating  to  commissions  of  bank- 
ruptcy should  be  entered  of  re- 
cordy  and  should  appoint  a  person 
to  have  the  custody  thereof,  be 
hereby  confirmed;  and  the  Lord 
Chancellor  shall  be  at  liberty  from 
time  to  time,  by  writing  under  his 
hand,  to  appoint  a  proper  person, 
who  shall,  by  himself  or  his  depu- 
ty (to  be  approved  by  the  said 
Lord  Chancellor),  enter  of  record 
all  matters  relating  to  commis- 
sions, and  have  the  custody  of  the 
entries  thereof;  and  the  person  so 
to  be  appointed,  and  his  deputy, 
shall  continue  in- their  respective 
offices  BO  long  as  they  shall  respec- 
tively behave  themselves  well>  and 
shall  not  be  removed,  except  by 
order  in  writing  under  the  hand 
of  the  Lord  Chancellor,  on  suffi- 
cient cause  therein  specified.** 


344  CASES  IN  EASTER  TERM, 

1830.  ^  not  a  thing  done  pursuant  to  the  5  Geo»2.  Beades,  the 
92nd  section  differs  materially  from  a  clause  containing 
a  similar  provision  in  the  statute  49  Geo.  S,  c.  ISl,  (s. 
10),  as  there  depositions  taken  under  the  commission  were 
made  evidence  of  the  facts  therein  contained,  unless  notice 
were  previously  given  of  an  intention  to  dispute  them; 
whereas,  by  the  late  act,  if  no  such  notice  be  given,  the 
facts  of  there  bebg  a  sufficient  petitioning  creditor's  debt, 
trading,  and  act  of  bankruptcy,  are  conclusive  eridence 
of  the  matters  therein  contained.  The  96th  section 
of  the  6  Geo.  4,  only  applies  to  commissions  to  be 
issued  qfier  the  act  shall  have  taken  effect;  and  here, 
the  commission  was  sued  out  in  March,  18SS,  and  the 
act  did  not  come  into  operation  till  September,  18i25. 
The  deposition  might  have  been  enrolled  before  the 
death  of  the  deponent,  but  the  officer  who  entered  it 
of  record  was  appointed  under  the  6  Geo.  4,  and  no  dis- 
tinction is  now  made  between  the  deposition  of  a  dead 
or  a  living  vritness.  The  question  then  is,  whether  the  92nd 
section,  which  makes  depositions  conclusive  evidence  in 
actions  by  assignees  for  any  debt  of  the  bankrupt,  unless 
he  dispute  the  commission,  can  be  so  construed  as  to  have 
a  retrospective  operation,  and  to  extend  to  commissions 
sued  out  previously  to  the  passing  of  the  act*  The  case 
of  Kej^y.  Cooke  (a),  is  expressly  in  point,  and  the  Court 
there  held  that  that  section  was  prospective,  and  applied 
only  to  commissions  issued  after  the  passing  of  the  6  Geo* 
4,  and  although  Lord  Chief  Justice  Beet  was  of  opinion  at 
the  trial,  that  the  clause  was  retrospective,  and  allowed  the 
deposition  to  be  read ;  yet,  after  argument  in  Banc,  his  Lord- 
ship said,  that  he  was  convinced  that  he  had  formed  an  er- 
roneous opinion,  and  that  the  section  only  applied  to  oom- 
missions  to  be  issued  after  the  passing  of  the  act;  and  Mr. 
Justice  Burrough  said — *'  It  appears  to  me  to  be  quite 

(a)  2  Moore  &  Payne,  720. 
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cleir,  that  the  92nd  section  is  prospective  only;  and  1830. 
althoagh  Mr.  Justice  Gaselee  confined  his  opinion  to 
the  defective  form  of  the  deposition,  yet  he  did  not 
dinent  firom  the  Court;  and  though  Mr.  Justice  Pari 
appears  to  have  been  at  chaihbers,  it  must  be  assum* 
edthit  he  concurred  in  that  decision,  as  he  had  heard 
the  greater  part  of  tbe  argument.  If  the  Court  were 
to  give  the  clause  a  retrospective  operation,  it  would 
hare  the  effect  of  setting  up  invalid  commissions  sued  out 
beCbte  tbe  passing  of  the  act.  Besides,  it  would  be  a 
great  hardship  <m  the  bankrupt,  as  it  would  preclude  him 
his  r^ht  of  contesting  the  commission  within  the  period 
whidi  the  Legblature  intended  to  allow  him.  Again,  the 
situation  of  the  debtors  of  the  bankrupt  would  be  changed, 
by  rendering  them  liable  to  repay  to  the  assignees  sums 
they  Digfat  have  paid  to  the  bankrupt,  which,  if  the  com<^ 
obuoD  were  invalid,  would  be  protected.  The  Court  will 
look  at  the  whole  of  the  statute;  and  it  is  an  established 
ud  recognized  principle,  that  a  clause  is  not  to  operate 
retrospectively,  unless  the  Legislature  have  expressly  de- 
clared diat  it  should  so  operate ;  and  as  almost  all  the  sec- 
tioQs  in  the  statute  have  a  prospective  view,  and  the  Le* 
gishtmre,  at  the  time  it  was  passed,  contemplated  commis- 
sktts  to  be  issued,  the  93nd  section  cannot  be  so  construed 
u  to  operate  on  a  commission  previously  sued  out,  parti- 
cularly, as  it  would  have  the  effect  of  setting  up  a  bad  or 
invaiid  coihmission,  and  give  new  rights  to  the  assignees 
to  die  prejudice  of  the  bankrupt,  and  the  detriment  of  his 
debtoTB. 

Mr.  Serjeant  Taddtf,  and  Mr.  Serjeant  Andrews,  in 
^^ipportof  the  rule. — In  order  to  put  a  true  construction 
™  >Dy  particular  section  of  the  statute,  the  whole  of  the 
vt  most  be  looked  at;  and  in  those  clauses  where  the 
vord  oommission  is  used  generally,  and  without  limitation. 
It  vaa  evidently  the  intention  of  the  Legislattire  to 
^race  all  commissions  in  exbtence  at  the  time  the  act 
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1830.        was  passed ;  and  where  the  statute  was  meant  to  be  linuted 
to  commissions  sued  out  subsequently  to  the  pasdog  of 
the  act,  it  is  expressly  provided  for,  as  in  the  96th  section, 
which  applies  to  commissions  issued  after  the  act  thaU 
have  taken  effect    Now,  the  language  of  the  9Snd  section 
is  not  confined  to  commissions  to  be  sued  out  after  the 
passing  of  the  act,  but,  on  the  contrary,  has  a  retrospec- 
tive view,  as  it  enacts,  *'  that  if  the  bankrupt  shall  not, 
within  a  limited  period,  have  given  notice  of  his  intentioD 
to  dispute  the  commission,  and  have  proceeded  therein 
with  due  diligence,  the  depositions  shall  be  concluuTC  evi- 
dence of  the  matters  therein  contained.**    Although,  in 
Ketf  V.  Cooke f  Lord  Chief  Justice  Best^  and  Mr.  Justice 
Burroughs  expressed  an  opinion  that  the  9^Dd  section 
was  not  retrospective;  yet,  there  is  a  fallacy  in  the  use 
of  that  word,  for  the  question  is  not  whether  that  clause 
is  to  have  a  retrospective  operation,  but  whether  it  ap- 
plies to  all  commissions  generally,  or  only  to  those  of  a  par- 
ticular class.    Now,  the  word  *  commission,*  standing  by 
itself,  embraces  all  commissions,  as  well  those  that  have 
previously  been  issued,  as  those  that  are  to  be  sued  out 
after  the  passing  of  the  act,  or  after  it  has  come  into 
operation.     In  BeU  v.  Bilton  (a),  the  question  was,  whe- 
ther the  54th  and  55th  sections  of  the  statute  6  Geo,  4, 
as  far  as  they  regarded  the  proof  of  annuities,  applied 
to  commissions  sued  out  before  the  passing  of  that  act? 
The  Court  there  took  time  to  consider,  and  Lord  Chief 
Justice  Best,  in  delivering  the  judgment,  said  (6) — "  1  con* 
fess  I  have  bad  considerable  difficulty  in  making  up  my 
mind  as  to  whether  or  not  the  Legislature  could  mean 
to  affect  annuities  granted  before  the  passing  of  the 
late  act;  but  although  I  cannot  satisfy  myself  that  the 
principle  of  the  act  is  just,  I  think,  on  reflection,  that  the 
Legislature  did  intend  that  the  clauses  should  apply  to 


(a)  1  Moore  &  I'ayne,  5/4;  6.  C.  4  BId;;.  615. 
{,b)  1  Moore  &  Pnyae,  582. 
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tiinnities  granted  before  the  passing  of  the  act ;  and,  being  ^830. 
satisfied  of  that,  we  are  bound  to  give  it  this  effect,  what- 
ever may  be  the  consequence.  Where  the  Legislature  in- 
tended that  the  statute  should  not  affect  commissions 
previoiisly  issued,  that  intention  is  declared  in  express 
terns.  Such  terms  will  be  found  in  the  57th,  96th,  and 
9Sth  sections.  The  introduction  of  such  words  into 
those  sections  furnishes  a  strong  argument  to  prove  that 
the  other  sections,  containing  words  capable  of  bearing  a 
retrospective  construction,  should  receive  that  construc- 
tion.''— ^Tbat  b  the  true  principle,  and  consistent  with  the 
equitable  construction  of  the  statute;  for,  in  the  case  of 
Ex  parte  Grundy  in  the  matter  of  Russell  (a),  it  was 
held,  that  the  56th  section  was  retrospective  in  its  oper- 
ation; and  that,  although  the  event  upon  which  a  debt  was 
ooDtmgent  had  happened  after  the  commission  issued, 
and  before  the  6  Oeo»  4,  c.  16,  came  into  operation,  the 
debt  was  proveable  under  the  commission;  and  the 
Lord  C3iancelIor  (6)  there  said  (e) — **  Confining  my  atten- 
tion, in  the  first  place,  to  the  words  of  the  56th  section 
alooe,  they  appear  to  me,  in  terms,  to  apply  as  completely 
to  a  contingency  which  happened  before,  as  to  a  contin- 
gency occurring  after  the  time  when  the  act  came  into 
operation.  Such  is  the  construction  which  I  should  be 
disposed  to  put  upon  the  56th  section,  if  it  stood  alone; 
but  great  light  is  thrown  upon  the  intention  of  the  Legis- 
kture,  by  reference  to  other  clauses  of  the  act  In  that 
inmediately  following  (the  57th),  which  enables  the  hold- 
er of  any  bill  of  exchange  or  promissory  note  to  prove  for 
interest,  where  interest  is  not  reserved  by  the  instrument, 
and  it  is  over  due  at  the  issuing  of  the  commission,  the 
words  are: — *  That  in  all  future  commissions  against  any 
person  or  persons  liable  upon  any  bill  of  exchange  or  pro- 
missory note,  whereupon  interest  is  not  reserved,  over 

(fl)  1  Mont.  &  Macarth.  293.  (()  Lord  Lyndkunt. 

(c)  1  Mont.  &  Macarth.  310,  et  teq. 
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18d0k  due  at  the  issuing  the  cotnmissioQ,  the  holder  of  such  bill 
of  exchiuige  or  promissory  note  shall  be  entided  to  prove 
for  interest  upon  the  same,  to  be  calculated  by  the  coin- 
oiisaioiiers  to  the  date  of  the  conunission,  at  such  rate 
as  is  allowed  by  the  Court  of  Ki»g*s  Bench  in  actions 
upon  suoh  bills  or  ttotes/  It  is  an  argunenty  fiurlydeda- 
cible  from  this  section,  thal;»  where  the  Legislature  in- 
tended to  confine  the  act  to  future  commissions,  the  in- 
tention b  expressed  in  direct  terms.  The  same  obser- 
▼ation  is  applicable  to  the  96th  and  98th.  clauses,  the 
first  of  which  commences  with  the  words*—'  That,  in  all 
commissions  issued  (ffler  this  act  shall  have  taken  ef- 
fect,' &c. ;  and  the  second  with  the  worda — '  That,  after 
this  act  shall  have  come  into  effect,'  &c.  Under  these  dr- 
cumstances,  independently  of  what  I  consider  to  be  the 
obvious  and  legitimate  interpretaticm  of  the  56th  seetion, 
considered  by  itself,  I  fhiak  the  oonstruction  I  hare 
stated  is  confirmed  by  adverting  to  the  language  used 
by  the  Legislature  in  other  clauses,  where  the  opera- 
tion of  the  enactment  was  intended  to  be  confined  to  the 
future. 

*'  But  the  135th  section  has  been  cited  as  being  at  va- 
ciance  with  this  construction  of  die  56th  section.  The 
words  relied  upon  were — '  That  nothing  herein  oontaiii- 
ed  shall  alter  the  present  practice  in  bankruptcy,  except 
where  any  such  alteration  is  expressly  declared;'  and  the 
words  which  follow — '  That  nothing  herein  contained 
shall  render  invalid  any  commission  of  bankruptcy  now 
subsisting,  or  which  shall  be  subsisting  at  the  time  this 
act  shall  take  effect,  or  any  proceedings  which  may  have 
been  had  thereunder,  or  iiffect  or  lessen  any  rig^t  elaimi 
demand,  or  remedy,  which  any  person  now  has  thereun- 
der, or  upon  or  against  any  bankrupt  against  whom  any 
commission  has  or  shall  have  issued,  except  as  is  herein 
specifically  enacted;'  and  it  was  contended  that  the  mean- 
ing of  these  words  is,  that  the  statute  shall  not  be  appli^ 
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which  existed  previously  to  its  coming  into  1830. 
opention,  except  where  it  is  expressly  declared  that  the 
set  shall  apply.  But  this  argument  is  inconsistent  with 
the  BM)de  adopted  to  confine  the  operation  of  the  statute 
IB  the  57th,  96th,  and  98th  sections,  and  would,  in  my 
optnioo,  extend  the  effect  of  the  clause  beyond  the  natural 
and  obf  ious  import  of  the  words  used. 

"  It  remains  to  be  observed,  that  the  case  is  not  devoid  of 
aothority.  A  question,  analogous  to  the  present,  and  which 
depended  upon  the  construction  of  the  clause  immediately 
preceding  the  56th  section,  was  determined  by  the  Court 
of  Common  Pieas,  in  BeU  v.  Bikam  (a).  The  Judges  were, 
in  that  case,  of  opinion,  that  where  the  Legislature  intend- 
ed to  confine  the  operation  of  the  act  to  future  commis* 
lions,  that  intention  has  been  expressed.  So  fiur,  there* 
fore,  as  there  is  any  analogy  between  the  55th  and  56th 
sectkms,  I  consider  the  decision  in  Bell  v.  BiUon  to  be  in 
poiat  There  have  also  been  decisions  in  this  Court,  which 
appear  to  have  been  grounded  upon  a  similar  construction 
of  the  statute. 

''  As  to  the  consequences  of  the  construction  to  which  I 
hsTe  adverted,  it  was  contended  at  the  bar,  that  it  may  be 
productive  of  hardship  in  particular  cases.  It  is  certainly 
possible  that  it  may;  but  in  other  cases,  as  in  that  before 
the  Court,  it  will  operate  beneficially;  and  in  the  majority 
of  JBttaiH'i^f  that  can  be  stated,  I  think  it  will  prove  ad- 
laBftagecnis  to  creditors,  and  give  full  effect  to  the  remedy 
iatended  by  the  Legislature.*' 

hi  the  late  case  of  Cuming  v.  WeUford  (6),  the  Court 
Ud,  that  an  execution  sued  out  upon  a  final  judgment, 
after  a  jodgment  by  nil  dicit,  came  within  the  proviso  of 
the  lOSch  section  of  the  statute;  and  that  the  words,  ob- 
tained by  default,  confession,  or  nil  dicit,  applied  to  a 
jodgBut  obtained  before,  as  well  as  after  the  passing  of 

(a)  4  Bingv  615.  {b)  Ante,  238. 
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1830.  the  act.  Although,  it  has  been  said,  that  if  the  Court  should 
hold  the  9Snd  section  to  be  retrospective,  it  will  operate 
as  a  hardship  on  the  bankrupt;  yet  the  depositions  are 
only  to  be  conclusive  evidence  of  the  nuUters  therein  cm- 
tained^  and  it  must  be  assumed,  that  the  bankrupt  m  this 
case  was  aware  of  their  contents,  and  that  he  did  not 
think  it  prudent  or  advisable  to  contest  the  commission. 
Besides,  that  section  must  be  construed  with  reference  to  the 
135th,  which  enacts, "  That  the  act  shall  be  construed  bene- 
ficially for  creditors^  and  that  nothing  therein  contained 
shall  render  invalid  any  commission  then  subsisting,  or  which 
should  be  subsisting  at  the  time  the  act  should  take  effect;" 
and  as  the  spirit  of  the  act,  coupled  with  the  manifest  inten- 
tion of  the  Legislature,  was,  to  establish  peace  between  bank- 
rupts and  their  creditors,  and  the  bankrupt  himself  had  not 
given  notice  of  his  intention  to  dispute  the  commission  with- 
in two  months  after  the  adjudication,  the  depositions  are 
conclusive  evidence  of  the  facts  therein  stated,  and  ought  to 
have  been  received  as  such ;  and  it  never  could  haye  been 
intended  that  the  assignees  should  be  deprived  of  their 
just  rights,  or  that  a  debtor  of  the  bankrupt  should  be  al- 
lowed to  object  to  the 'giving  the  depositions  in  evidence, 
when  the  bankrupt  himself  had  given  no  notice  of  his  in- 
tention to  dispute  the  commission.  As,  therefore,  the  de- 
position in  question  was  enrolled  according  to  the  provi- 
sions of  the  6  Geo.  4,  it  ought  to  have  been  admitted  in 
evidence,  for,  in  Mr.  Eden's  (now  Lord  Henley)  Treatise  on 
the  Bankrupt  Law  it  is  said  (a) — ''  The  statute  5  Geo. 
S,  cSO,  s.  41,  contained  a  provbion  for  the  eorohnent 
of  the  commission  and  depositions,  by  which,  upon  the 
death  of  the  witnesses,  or  loss  of  the  proceedingSi  co- 
pies of  the  record  of  such  matters  were  made  evidence. 
This  provision  is  continued  by  the  new  act  (6).**  The  deposi- 
tion was  accordingly  enrolled  pursuant  to  the  95th  section 

(a)  2nd  Edit.  353.  (b)  Sections  95;  96* 


IN  THE  BLBVENTH  YBAR  OP  GEO.  IV,.  3&1 

of  tfae  Btatutei  as  well  as  under  the  above  clause  of  the         1830. 
statute  5  Geo.  2,  c  30. 

Loid  Chief  Justice  Tindal. — It  appears  to  me,  upon  the 
best  eonsidenition  I  have  been  able  to  give  this  case,  that 
the  evidence  offered  at  the  trial  was  properly  rejected. 
The  first  question  is,  whether  the  deposition  could  have 
been  received  under  the  statute  SGeo.it  c.  30,  s.41? 
Now,  in  order  to  be  competent  evidence  under  that  sec- 
tion, it  must  be  a  deposition  that  was  duly  enrolled.  The 
next  question,  then,  is,  whether  there  is  any  power,  as  the 
law  now  stands,  of  enrolling  a  deposition  under  a  commis- 
sion issued  and  existing  before  the  passing  of  the  late  act 
fin*  die  general  amendment  of  the  laws  relating  to  bank- 
rnpts?  It  is  quite  clear  that  the  statute  5  Geo.  S,  c.  30 
was  repealed  by  the  statute  6  Geo.  4,  c.  IG.  I  take  the 
eillect  of  repealing  a  statute  to  be, '  to  obliterate  it  as 
completely  from  the  records  of  the  Parliament  as  if  it  had 
■ever  passed,  and  that  it  must  be  considered  as  a  law  that 
nerer  existed,  except  for  the  purpose  of  those  actions  or 
nits  which  were  commenced,  prosecuted,  and  concluded, 
whilst  it  was  an  existing  law.  It  follows,  therefore,  that 
the  5  Geo.  2  having  been  repealed  by  the  6  Geo.  4,  the 
power  of  enrolling  under  the  former  act  terminated  with  it. 
Does  then  any  thing  in  the  statute  6  Geo.  4  give  a  power  of 
emdment  in  a  case  like  the  present  ?  The  95th  section  has 
been  mainly  relied  on;  but  I  do  not  think  that  that  clause 
can  receive  such  a  construction,  as  to  give  a  retrospective 
eSect  to  depositions  which  ought  to  have  been  enrolled 
oader  the  previous  act.  That  clause  enacts, "  that  all  things 
doae  pursuant  to  the  act  passed  in  the  fifth  year  of  King 
George  the  Second,  and  hereby  repealed,  whereby  it  was 
enacted  that  the  Lord  Chancellor  should  appoint  a  place 
where  all  matters  relating  to  commissions  of  bankruptcy 
ihould  be  entered  of  record,  and  should  appoint  a  per- 
son to  have  the  custody  thereof,  be  hereby  confirmed.** 

VOL.  IT.  A  A 
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l9Sfk  This  18  Dol  a  thing  done  pursuant  to  that  statute,  as  the  de- 
position had  never  been  carried  to,  or  recorded  hy  the  of- 
ficer appointed  under  the  5  Geo*  2 ;  and  the  96th  section  of 
the  6  Geo.  4,  which  is  in  continuation  of  the  95th,  gi?es  a 
sense  to  it,  by  shewing  that  the  96th,  at  least,  only  refiers  to 
conunisaions  issued  q/ier  tie  act  should  have  taken  effect. 
If,  then,  this  is  not  a  deposition  receiving  its  validity  as  evi- 
dence, by  virtue  of  any  enrolment  upon  record,  the  qae»- 
tion  is,  whether  it  could  have  been  admitted  ia  evidence 
simply  as  a  deposition  under  the  9Snd  section  of  the  sta- 
tute 6  Geo.  4»  That  brings  me  to  the  more  important 
question,  whether  that  section  has  a  retrospective  effect, 
Qr,  more  properly  speaking,  whether  it  has  any  c^eratioo 
on  commissions  that  were  issued  before  the  act  was  passed? 
I  think  the  sound  construction  of  that  secticm,  taking  at 
the  same  time  into  consideration  the  98rd,  which  fellows 
it,  and  also  the  136th,  is  to  hold  that  it  would  not  hafe 
such  an  operation.  It  seems  to  me,  that  if  the  98ai  sec- 
tion be  considered  as  affecting  commissions  which  were  then 
in  a  course  of  operation,  it  would  most  materially  alter  the 
situation  both  of  the  bankrupt  and  of  the  parties  chiming 
a  remedy  under  the  commission.  It  would  alter  the  sitoation 
of  the  bankrupt,  because  it  would  enable  his  assignees 
and  other  persons,  to  conclude  him  as  a  bankrupt,  without 
the  possibility  of  giving  him  the  opportunity  to  contest  his 
bankruptcy  within  that  period  of  time  which  the  statute 
meant  to  allow  him*  Suppose,  for  instance,  that  he  had 
been  adjudicated  a  bankrupt  more  than  two  months  before 
the  act  passed,  or  that  he  had  been  absent  from  tbb 
country  for  a  twelvemonth,  he  would,  in  either  case,  he 
effectually  concluded  from  all  benefit  of  contesting  the 
commissipn  issued  against  him.  It  would  also  materially 
affect  the  interests  of  other  persons,  because,  whenever  the 
deposition  is  to  be  received  as  conclusive  evidence,  the 
9Srd  section  has  provided,  that  parties  who  were  called 
upon  to  pay  their  debts,  should  have  a  power*  by  the 
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spiee  of  two  moBths,  to  pay  their  money  into  Court;  dur-  1830. 
ng  wUch  period  the  question  of  bankruptcy  might  be 
tried.  That  power  would  also  be  taken  away  from  them. 
Hid  (he  coDstnicticm  contended  for  would  entirely  deprive 
tfaoaof  the  benefit  of  that  clause.  It  therefore  seems  to  me, 
that  the  ISfith  section,  which  states,  that  the  construction 
of  this  act  shall  be  such,  as  not  to  affect  or  lessen  any 
right,  daim,  demand,  or  remedy  which  any  person  now 
hu  thereunder,  or  upon  or  against  any  bankrupt  against 
whom  any  commission  has  or  shall  have  issued,  except  as 
is  therem  specifically  enacted,  would  not  be  duly  observ- 
ed, if  we  were  to  put  a  different  construction  on  the  sta- 
tute iSrom  thai  which  I  have  stated. 

Bat  it  has  been  said,  that  there  are  several  cases  in  which 
the  ooostmction  given  to  this  act  has  been,  that  it  should 
apply  to  commissions  which  had  beenpreviously  issued,  and 
vere  dien  in  the  course  of  operation.  I  admit  that  such 
naj  be  the  case,  where  the  law  has  been  altered  generally, 
or  old  provisions  are  re-enacted;  because,  such  a  gene* 
ral  sltention  of  the  law  will  apply,  as  part  of  the  law  of 
bankruptcy,  to  commissions  issued  before  the  new  law  is 
to  come  into  operation ;  but  where  new  provisions  are  in- 
troduced, which  apply  to  particular  cases,  and  give  en* 
tirrijr  new  remedies,  we  must  look  at  the  very  words  of 
Ae  daoses,  in  order  to  see  whether  or  not  they  apply  to 
bygone  commissions,  or  to  commissions  tiien  exhting  and 
adTaodng  towards  their  completion.  Applying  that  nde  to 
die  92oA  section,  it  seems  to  me  that  the  Legislature  did 
Qot  intend  that  it  should  affect  or  govern  commissions  then 
in  etistenoe*  As  to  any  hardship  that  may  be  wrought 
npon  the  assignees  of  bankrupts,  or  upon  other  parties 
who  seek  their  remedy  under  tiie  commission,  it  can  only 
be  nid  that  the  law  which  required  enrolment  under  the 
statute  5  Oeo.  2,  continued  up  to  the  time  of  the  passing 
the  6  6eo.  4,  which  repealed  it,  and  that,  if  they  did  not 
thfadt  {HToper  to  have  recourse  to  it  to  preserve  those  mu<» 

A  a2 


354 


CASCS  IN  EASTBR  TERV, 

1830.  niments  which  they  say  are  material  to  ascertain  the 
rights  of  bankrupts  against  other  claimants,  I  can  only 
apply  to  those  the  well-known  maxim,  *'  vigilaniibtUf  d 
nan  dormientibus^jura  subteniuni/'  On  the  whole,  there* 
fore,  it  seems  to  me,  that  it  is  the  assignees'  own  fimlt  that 
any  omission  to  enrol  the  deposition  has  affected  them  in 
this  case. 

Mr.  Justice  Park. — As  it  appears  from  the  report  of 
the  case  of  Key  v.  Cooie,  that  I  was  at  chambers  when 
the  Court  gave  their  opinion,  I  do  not  now  recoUect 
whether  I  concurred  with  them  or  not.  But  it  is  enough 
for  me  to  say,  that,  from  the  luminous  exposition  which 
my  Lord  Chief  Justice  has  just  made  to  the  Court,  I  am 
quite  satisfied  that  the  construction  he  has  put  upon  the 
statute  is  the  true  construction,  and  which,  as  far  as  re- 
gards the  92nd  section,  is  in  accordance  with  the  case  of 
Key  T.  Cooke.  Although  there  is  a  manifest  inconsisten- 
cy in  several  of  the  clauses  of  the  act,  I  am  of  opinion 
that  the  deposition  in  question  was  properly  rejected,  and 
that  the  ruling  of  my  Lord  Chief  Justice  at  Nisi  PriuSf 
was  correct. 

Mr.  Justice  Gaselee. — I  think  that  this  question  raises 
a  point  of  considerable  difficulty.  But  considering  that  the 
Legislature  meant  that  the  92nd  and  98rd  sections  should 
be  taken  together,  and  that,  if  a  different  construction  were 
put  on  the  92nd,  than  has  been  done  by  my  Lord  Chief 
Justice,  it  would  have  the  effect  of  annihilating  the  93rd 
as  to  all  cases  arising  before  the  passing  of  the  act—I  am 
strongly  inclined  to  think  that  the  Court  has  come  to  a 
right  conclusion* 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion. 
The  Legislature  having  in  some  sections  stated  to  what 
commissions  the  statute  was  intended  to  apply,  and  in 
others  used  general  terms,  the  Court  should  be  certain 
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that  the  92iid  clause,  which  is  now  under  consideration,  has  1^^* 
a  retrospective  operation,  so  as  to  apply  to  antecedent  com** 
DDSsicnis,  before  we  give  it  that  effect.  But,  after  giving 
the  best  consideration  to  the  construction  of  that  clause 
that  I  am  able,  it  appears  to  me  to  be  impossible  in  this  case 
to  apply  it  to  a  commission  that  was  sued  out  before  the 
statote  came  into  effect.  That  section,  if  it  is  to  operate  at 
all,  makes  depositions,  when  received,  conclusive  evidence 
of  the  matters  therein  contained;  and  we  cannot  say  that 
the  section  shall  so  operate  when  we  look  at  it,  as  it  enacts, 
"  that  if  the  bankrupt  shall  not  (if  he  was  within  the  Unit- 
ed Kingdom  at  the  issuing  of  the  commission),  within  two 
calendar  months  after  the  adjudication,  or  (if  he  was  out  of 
the  United  Kingdom),  within  twelve  calendar  months  after 
the  adjudication,  have  given  notice  of  his  intention  to  dis- 
pute the  commission,  the  depositions  taken  before  the  com* 
misaoners  shall  be  conclusive  evidence  of  the  matters  there- 
in contained.  Now,  in  some  cases,  time  was  certainly  given 
bj  the  act  to  enable  persons  becoming  bankrupt  previ- 
oosly  tothe  passing  of  the  act,  to  avail  themselves  of  com- 
missions issued  before  the  act  was  to  come  into  effect ;  for 
it  was  passed  on  the  2nd  May^  18^5,  and  was  not  to  take 
effect  or  to  come  into  full  operation  until  the  Ist  Septem- 
ber following,  with  the  exception  of  repealing  the  statute 

5  Geo,  4,  and  all  enactments  relating  to  certificates  of  con- 
fonnity,  which  were  to  take  efifect  upon  the  passing  of  the 

6  Geo.  4.  This  exception  does  not  apply  to  the  92nd  sec- 
tion, which,  for  the  reasons  given  by  my  Lord  Chief  Jus- 
tice, cannot  operate  on  the  present  commission,  which  was 
nied  out  before  the  statute  was  passed.  If  the  assig- 
nees, or  any  other  parties  interested  in  the  conunission, 
had  been  disposed  to  have  availed  themselves  of  an  enrol- 
ment of  the  deposition  in  question  under  the  statute  5 
Geo.  8,  they  had  an  opportunity  of  doing  so  between  the 
iotenral  when  the  6th  Geo*  4  was  passed,  and  the  day  it 
vas  to  ame  into  effect ;  but  as  they  suffered  that  time  to 


1 


956  CASES  IN  EASTER  TERM, 

1830.        elapse,  the  usigtaees  cannot  now  avul  themselves  of  (heir 
own  omission ;  and  this  rule  must  conseqnently  be 

Discharged. 


J^^^'  Clarkson  v.  Lawson. 

In  an  action  for  X  HIS  was  an  action  for  a  libel  published  in  the  Imet 
piidntlff^e  d  newspaper,  and  which  charged  the  plaintiff,  a  proctoFi  with 
in  his  deciara-  having  been.  Suspended  three  times  from  practice  for  ex- 
defendaot  had  tortiou.  The  defendant  pleaded  a  justification,  and  aU^- 
hfan  in  hiB^>ro-  ^^  ^^  ^^  flea^  that  the  plaintiff  had  been  suspended  once 
fetiion  or  bust-    fQ,  extortion.    The  Court  held,  that  this  plea  was  bad  on 

nen  of  a  proc-  ^       ^  * 

tor,  that  he  had  demurrer,  as  it  did  not  justify  the  whole  of  the  charge 
thrw  timetr  ^  Contained  in  the  libel  (a).  There  was  another  plea  of  jus- 
&!"nd^t!!^<!e\y  ^ification,  to  which  the  plaintiff  had  replied  deinjuridM 
sir  /.  N,  The    upon  which  issuc  was  joined.    The  plaintiff  afterwards  ap- 

defendant,  a«to  .' 

the  pnbiijhhig  plied  for  leave  to  withdraw  the  replication,  for  the  pur- 

Ubd  as  chaig-*^  P^^^  ^^  demurring  to  that  plea  also ;  which  the  Court  al« 

Jrit?hi*^'*^  lowed,  on  the  terms  of  the  defendant  being  at  liberty  to 

been  once  bus-  plead  de  novo.    He  afterwards  filed,  ^rst,  a  plea  of  jus- 

profMsio^and  tification  to  the  whole  of  the  declaration,  upon  which  is- 

proctw*pkad-  ®"®  ^^  joined;  and  the  second  plea  was  as  foDows:— 
ed,  by  way  of         And  for  a  further  plea  in  this  behalf,  the  defendant 

justification,  , 

that  he  had  been  saith,  that,  as  to  the  publishing,  and  causing  and  procur- 

s^?N,    ^  ^S  ^^  ^^  published,  so  much  of  the  said  supposed  libel- 

d 'T'^'*'  ^^L  '^"^  matter,  as  imputes  or  charges  to  or  against  the  plain- 

lished  that  the  tiff,  that  he,  before  the  said  several  times,  when  &c,  tiad 

been  once  sus-  heen  ofice  Suspended  in  his  aforesaid  profession  and  busi- 

profe«2o!n  of*tt  ^®^®  °^  *  proctor,  above  supposed  to  have  been  done  by 

proctor:— //ew,  the  defendant,  he  the  defendant,  by  leave  of  the  Court  &c., 

that  as  the  *' 

charge  was  se- 
verable, the  plea  was  good  on  demurrer,  and  an  answer  to  that  part  of  the  charge. 

(a)  See  3  Moore  &  Fvfnt,  €05^  S.CS  Bing.  366. 
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8Hth»  dUit  die  plaMff  ought  not  to  have  or  tnaiAtaiD  his        1830. 
aibsMBd  actkm  thereof  agfdnst  him  the  defendant,  be- 
cause he  saithj  that  the  plaintiff,  before  the  said  several 
times  when  ice.,  in  the  said  deckration  znentionedi  to  wit,  on 
&&,  at  &C.,  had  been  employed  in  the  way  of  his  aforesaid 
prafiesflion  aad  business  of  a  proctor,  by  one  TAomas  Gil* 
larif  and  afterwards,  and  before  the  said  several  times 
ilMn  &c.,  to  wit,  on  &c,  kst  aforesaid,  falsely,  firaudu- 
Indy,  and  ^stortionately,  demanded  of  and  from  the  said 
Thwuu  GiUari^  as  imd  £or  the  sum  of  money  justly  due 
to  hn  the  {daiiitiff  from  the  said  Thonuis  CHllar^f  for 
tbe  work  aad  labour  of  him  the  plaintiff,  as  guoh  proctor, 
dooe,  perfofiued,  and  bestowed  in  and  about  the  business 
of  the  said  nomas  Gillartf  in  pursuance  of  the  kst  afore- 
ttid  enqployomit,  and  lor  fees  and  disbursements  due  and 
Bade  to  aad  by  him  as  audi  proctor,  in  respect  thereof,  a 
eertain  large  sam  of  money,  to  wk,  the  sum  of  19/.  14^. 
id.;  iAereas»  ia  truth  and  in  fact,  the  sum  of  money  then 
aad  there  jusdy  due  to  fajm  the  plaintiff,  in  that  behalf^ 
then  and  there  amouAted  to  a  much  less  sum  of  money,  to 
vit,  die  sum  of  9L  19#.  Sdy— and  tbe  defendant  further 
aUi,  that  afterwards,  and  before  the  said  several  times 
when  kCf  to  wit,  on  &c..  Sir  John  NichoU^  Knight,  then 
beiog  Judge  of  tlie  Propogative  Court  oi  Canterbury ^  cau8« 
eddbe  aiiiMaaid  false,  fraudukntp  and  extortionate  de- 
Baad  to  be  taxed  by  die  proper  officers  of  the  said  Court, 
in  that  behalf,  to  wit,  the  Rev.  G.  M.,  C.  M.,  Esq.,  and 
the  Rev.  R.  I/.,  R^jistrars  of  the  said  Court,  and  that 
the  said  officers,  by  their  deputy  in  that  behalf,  did  after- 
vaida,  and  before  the  said  several  times  when  &c.,  to  wit, 
on  &c,  report  in  the  said  Court,  to  the  said  Sir  John  Ni' 
Ml^  as  and  being  such  Judge  as  aforesaid,  according  to 
the  course  and  practice  of  the  said  Court,  that,  upon  such 
taxation  of  the  aforesaid  false,  fraudulent,  and  extortion* 
ate  demand,  a  small  part  thereof,  to  wit,  the  sum  of  9/« 
19<.  8dL,  only  had  been  foimd  justly  due  to  the  plaintiff 
from  the  said  T/tamas  GiUart.     And  the  defendant  fur- 


Lawson. 


S58  CASES  IN  EASTER  TERM, 

1830.        ther  saitb,  that  thereupon,  by  reason  of  the  premises,  af- 
terwards, and  before  the  said  several  tunes  when  &c,  to 
Clarkbon         ... 

V.  wit,  on  &c.,  the  said  Sir  John  Nichott^  as  and  being  Judge 

of  the  said  Court,  did  order,  direct,  and  adjudge  to  be 
suspended,  and  did  suspend,  the  pIainti£P  from  exercising 
the  business  of  a  proctor  of  the  said  Court,  for  and  dur- 
ing the  space  of  one  year  then  next  following ;  and  did 
then  and  there  direct,  that,  at  the  expiration  of  the  said 
space  of  one  year,  the  plaintiff  should  be  further  suspend- 
ed, until  he  should  appear,  and  publicly  make  faithfiil 
promise  to  abstain  from  all  malpractices  in  the  future  ex- 
ercise of  his  business  as  a  proctor  in  the  said  Court«  And 
the  defendant  further  saith,  that  the  said  Sir  John  Ni- 
choU  in  this  plea  mentioned,  and  Sir  John  NichoU  in  the 
said  supposed  libel  named,  are  one  and  the  same  person; 
wherefore,  the  defendant,  afterwards,  at  the  said  several 
times  when  &c.,  did  publish,  and  cause  and  procure  to 
be  published,  so  much  of  the  said  supposed  libellous  mat- 
ters in  the  said  declaration  mentioned,  as  imputes  or 
charges  to  or  against  the  plaintiff,  that  he,  the  plaintiff, 
before  the  said  several  times  when  &c.,  had  been  once 
suspended  in  his  aforesaid  profession  and  business  of  a 
proctor,  as  he  the  defendant  lawfully  might,  for  the  cause 
last  aforesaid,  which  are  the  same  publishing,  and  causing 
and  procuring  to  be  published,  the  said  supposed  libel- 
lous matters,  as  are  in  the  introductory  part  of  this  plea 
mentioned.    And  this  &c.,  wherefore  &c. 

To  this  plea,  the  plaintiff  demurred,  and  the  defend- 
ant  joined  in  demurrer. 

The  cause  now  came  on  for  argument. 

Mr.  Serjeant  Cross,  in  support  of  the  demurrer.— 
The  plea  is  bad  in  form  and  in  substance,  as  it  only  con- 
tains an  answer  to  part  of  the  libel  as  set  out  in  the  de- 
claration. In  the  first  count  (a),  the  plaintiff  complains,  that 

(a)  See  3  Moore  &  Payne,  605. 
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the  d^endant  had  pubUshed  of  him^  in  his  profession  of  a  1890. 
procttt*^  that  he  had  been  suspended  three  times,  once  by 
Lord  Stcweli,  and  twice  by  Sir  John  NichoU;  and,  in  the 
second  count,  that  he  had  been  thrice  suspended  from  prac- 
tiee  for  extortion.  It  is  therefore  no  answer  to  say,  that 
the  plaintiff  has  been  suspended  onc^,  and  the  plea  is  con- 
fined to  that  single  assertion,  without  even  stating  for  what 
oiiae  the  suspension  was  directed  to  be  made.  The  charge 
that  the  plaintiff  had  been  suspended  three  times,  is  not 
diTiabk.  If  the  defendant  had  merely  published  that  the 
plaintiff  had  been  suspended  once,  he  might  not  have  had 
anj  reason  to  oompUdn,  as  he  might  have  been  suspended 
at  his  own  request.  But  the  plaintiff  is  charged  in  the  li- 
bd  with  having  been  suspended  three  times,  by  which 
the  adgma  on  his  character  is  not  only  increased,  but  ha- 
faitoal  misconduct  is  thereby  imputed  to  him.  As,  there- 
fore, the  charge  is  entire,  and  cannot  be  severed,  and  as 
the  gist  of  the  action  is,  that  the  defendant  had  publish- 
ed that  the  phdntiff  had  been  suspended  three  times,  it  is 
DO  answer  to  say,  that  he  had  been  suspended  once*  But 
the  plaintiff  has  also  been  charged  with  having  been  thrice 
sospebded  from  practice ybr  extortion.  The  two  charges 
are  essentially  different  in  their  nature,  for  the  latter  would 
lenderthe  plaintiff  a  disgrace  to  his  profession,  whereas,  he 
anghthave  been  suspended  generally  for  a  mere  venial  error, 
which  ought  not  aflfect  his  character  or  reputation.  The 
plea,  therefore,  ought  to  have  pointed  out  to  which  of  the 
raspensions  it  was  meant  to  apply;  and  as  it  commences 
bj  stating,  that,  as  to  the  publishing  of  so  much  of  the  li- 
heDoos  matter  as  imputes  to  the  plaintiff,  that  he  had 
been  once  suspended  in  his  business  of  a  proctor,  above 
ni^NMed  to  have  been  done  by  the  defendant,  it  ap- 
pGes  to  botii  counts  of  the  declaration.  The  defend- 
ant, therefore,  ought  to  have  shewn  vnth  precision  and 
certainty  to  which  suspension  he  meant  the  plea  to  apply; 
it  might  have  been  an  answer  to  a  mere  general  charge  of 
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18X>.        fuspeiisbn,  which  night  have  arisen  from  die  plaintiffs 
^^^^     own  act;  but  it  cannot  be  an  answer  to  a  charge  of  sas- 
«•  pension /or  e^stofii&u,  which  b  a  serious,  if  not  an  irrepar- 

able injury  to  his  chaiBcter. 

Mr.  Serjeant  Wibk^  contra. — Firuif  it  has  been  said 
that  the  charge  in  the  libel,  that  the  plamtiff  had  been 
suspended  three  times,  b  one  single  indiTbiUe  charge, 
but  it  is  clearly  severable  and  diyisible.  The  soapensions, 
once  by  Lord  StmoeU  and  twice  by  Sir  Joiia  NiehoUf  must 
of  necessity  have  been  three  several  and  distinct  acts  of 
suspension,  and  at  three  several  time^.  If  the  defiendast 
had  published  that  the  plaintiff  bad  been  suspended  on 
three  several  occasions,  there  can  be  no  doubt  bat  that 
he  might,  after  pleading  to  the  whole  of  the  declaration^ 
have  pleaded  by  way  of  justification  to  so  nsooh  of  it  as 
related  to  one  of  those  occasions.  It  b  sufficient  to  justi* 
fy  a  porlaon  of  a  charge;  and  although  the  defendant 
would  not  have  been  penrntted,  under  the  general  isfue, 
to  prove  the  truth  of  llie  libel,  even  in  mitigation  of 
damages,  yet  he  may  answer  one  of  diree  several  charges; 
and,  if  he  had  only  pleaded  not  guilty,  and  oflfered  evidence 
to  shew  that  the  plaintiff  had  been  once  suspended,  it  wdbU 
be  a  surprise  on  the  Court.  He,  tberefore,  mostproperij 
set  it  forth  in  his  plea,  in  order  that  the  plaintiff  ni^t 
know  the  ground  of  defence;  and  also  to  shew  the  occa- 
sion which  warranted  the  pubfication  of  this  port  of  tbe 
charge.  If  the  defendant  had  charged  the  plaintiff  with 
having  stolen  three  horses  at  Aree  different  dmea,  orfron 
three  different  persons,  he  might  justify  as  to  thestealingof 
one.  So  here,  the  three  acts  of  suspension  are  three  several 
incidents,  and  the  plea,  as  far  as  regards  one  of  the  aispen* 
sions,  is  sufficient,  and  a  complete  answer  to  that  part  of 
the  charge.  But  it  has  been  sdd,  that  as  the  introduc- 
tory  part  of  the  plea  refers  generally  to  the  suspensions 
mentioned  in  the  declaration,  the  defendant  should  have 
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shewn  to  which  of  the  counts  the  plea  was  intended  to  1830. 
ipply.  Bnt  the  defendant,  by  way  of  inducement,  alleges^  c  t  on 
that,  as  to  the  publishing  so  much  of  the  libellous  matter  ^  v. 
u  charges  agamst  the  plaintiff,  that  he  had  been  once 
saspended  in  his  business  of  a  proctor,  above  supposed  to 
iste  beem  dome  by  the  defendant,  the  plaintiff  ought  not 
to  hafe  hu  action  against  him.  Now,  tJie  words^ 
'  tbofe  supposed  to  have  been  done,'  refer  to  the  whole 
•f  the  ehaige  in  the  declaration ;  and  the  charge  in  both 
couBts  tt  substantially  the  same,  vin.  the  suspension  of  the 
pbuDliff  three  times  from  his  practice  as  a  proctor.  That 
■  the  graTaaieti  of  the  charge,  and  the  substantiTe  ground 
of  the  complaint,  and  the  defendant  need  only  disclose  in 
hii  pies,  what  part  of  tbe  charge  he  means  to  justify^  nsr. 
that  the  plaintiff  had  been  once  suspended  by  Sir  John 
NiMl.  That  suspension,  of  necessity,  refers  to  the 
ehaigein  the  libel  as  set  out  in  llie  first  count  of  the  de- 
dantion,  and  is  a  sirfkient  answer  to  tliat  part  of  the 
diaige.  The  body  of  tbe  plea  sets  forth  the  nature  and 
cause  of  the  euspension,!^.  for  an  extortionate  demand, 
fer  which  the  plaintiff  was  adjudged  to  be  suspended  for 
the  space  of  one  year,  which  corresponds  with  the  in* 
tndadory  part  of  the  plea,  in  which  the  defendant  alleged 
eoMraiiy,  that  the  plaintiff  had  been  once  suspended  in 
hkprofession  as  a  proctor. 

Mr.  Serjeant  Cross,  in  reply. — ^As  the  first  plea  of  jus- 
tikation  is  entire,  and  pleaded  to  the  whole  of  the  declar- 
itioo,the  plea  demurred  to  need  not  have  been  put  on  the 
Kcord;  but  aa  the  defendant  thereby  attempts  to  justify 
io  Boeh  of  the  said  supposed  libellous  matter  as  inq^mtes 
tothe  plaintiff  tiuit  he  had  been  once  suspended  in  his  bu- 
■lesB  as  a  proctor,  it  must  be  taken  to  refer  to  the  whole 
of  the  GbeHoHB  matter  charged  in  the  declaration ;  and  there 
18  DO  count  which  refers  to  one  suspension  of  the  plaintiff, 
or  to  a  single  act  of  suspension.     Although  it  has  been 

id,  that  the  defendant  may  sul^divide  the  several  acts  of 
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1830.       suspension,  and  justify  for  one  only,  yet  the  body  of  the 
plea  is  inconsistent  with  the  introductory  part,  which  only 
refers  to  the  phiintiff's  having  been  once  suspended  in  his 
profession  as  a  proctor,  whereas,  in  the  body  of  the  plea,  it 
is  stated,  that  he  was  suspended  for  having  made  a  fraud- 
ulent and  extortionate  demand.    As,  therefore,  the  plea 
commenced  as  an  answer  to  part  of  the  charge  only,  but 
the  body  professed  to  answer  the  whole,  it  is  bad,  ac- 
cording to  the  case  of  Gray  v.  Pindar  {a)^  where,  to  qm- 
MumpMii  on  a  promissory  note  payable  by  instalmentSi  the 
defendant  pleaded  in  bar  as  to  the  said  several  causes  of 
action,  except  the  last  instalment,  that  *  the  said  several 
causes  of  action  did  not,  nor  did  any  of  them,  accrue  with- 
in six  years;'  it  was  held  on  demurrer,  that  although  some 
of  the  instalments  might  be  barred,  and  others  not,  jet 
that  the  introduction  to  the  plea,  and  the  body  of  it,  were 
inconsistent,  the  defendant  having,  by  the  introductory 
part,  confined  his  answer  to  part  only  of  the  dechuration, 
whilst  the  subsequent  matters  introduced  into  the  body  of 
the  plea  amounted  to  an  answer  to  the  whole. 

Lord  Chief  Justice  Tindal.— The  plaintiff  has  declar- 
ed on  a  libel  published  by  the  defendant,  of  and  concern- 
ing the  plaintiff  in  his  profession  or  business  of  a  proctor, 
and  which  imputes  to  him,  as  set  out  in  the  first  count 
of  the  declaration,  that  he  had  been  suspended  three 
times,  once  by  Lord  StoweU^  and  twice  by  Sir  John  Ni* 
chottf  and  in  the  second  count  he  is  charged  with  having 
been  thrice  suspended  from  practice  for  extortion.  The 
plea  demurred  to,  and  to  which  alone  it  is  necesBary  to 
bring  our  attention,  commences  by  stating,  that,  'as  to  the 
publishing,  and  causing  and  procuring  to  be  published,  so 
much  of  the  said  supposed  libellous  mailer^  as  imputes  or 
charges  to  or  against  the  plaintiff,  that  he,  before  the  said 

(a)  2  Bob.  &  Pul  427. 
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9c?enl  times  when  &c.,  had  been  once  suspended  in  his        183D. 
aforesud  profession  and  business  of  a  proctor,  above  sup-     clahksok 
posed  to  have  been  done  by  the  defendant^  and  then  pro-  <^ 

oeedfl  to  justify  by  averring  that  the  plaintiff  had  been  sus*- 
pended  by  Sir  John  NiehoUf  as  Judge  of  the  Prerogative 
Conrty  from  exercising  the  business  of  a  proctor  for  the 
qMioe  of  one  year,  for  his  having  made  a  false,  fraudulent, 
sad  extortionate  demand : — wherefore  the  defendant  after* 
vards,  and  at  the  said  several  times  when  &c.,  did  publish, 
and  cause  and  procure  to  be  published,  so  much  of  the  said 
fibeDons  matters  in  the  said  declaration  mentioned,  as  im« 
potes  or  chaiges  to  or  against  the  phuntiff,  that  he  the 
phiDtiff,  before  the  said  several  times  when  &c«,  had  been 
imee  suspended  in  his  aforesaid  profession  and  business  of 
a  proetor,  as  the  defendant  lawfully  might,  for  the  cause 
laitafivesaid*  To  this  plea  the  plaintiff  has  demurred,  and 
two  objections  have  been  raised  in  support  of  the  demur* 
rer-/rj^,  that,  upon  principle,  the  imputation  or  charge  on 
tbe  plaintiff,  as  contained  in  the  libel,  is  not  severable  or 
divisible;  and  therefore  that  the  plea  is  bad,  as  it  only  at- 
tempts to  answer  a  part  of  the  libel  as  set  out  in  the  de- 
dantion ;  and  secondly,  that  even  admitting  that  the  charge 
night  be  severable,  the  plea  does  not  sufficiently  point  to 
die  particular  charge  in  the  declaration  which  the  defend* 
aat  intended  to  justify.    With  respect  to  the  first  objec- 
tioD,  on  looking  at  the  libel  as  set  out  in  the  declaration,  I 
am  of  opinion  that  the  charge  is  severable  and  divisible, 
jnaamnch  as  there  is  a  material  difference  between  an  un* 
finnded  charge  of  one  suspension,  or  of  three  several  sus* 
pottions,  and  the  measure  of  damages  would  vary  accord- 
ingly. The  principle  upon  which  the  action  for  Hbel  pro- 
ceeds, is  malice  in  the  defendant,  and  a  damage  or  injury 
iQstainedby  the  plaintiff  in  consequence  of  the  publication 
of  the  hbel;  and  when  the  defendant  shews  that  malice 
does  not  exist,  it  is  matter  in  mitigation  of  damages.    So, 
if  he  can  shew  that  the  whole  of  the  supposed  libel  is 


964  eA8B8  IN  SA8TBR  TERM, 

1890.  tnie»  the  aUegalioiiW  the  existence  of  oialiee  b  negatif ed 
and  answered.  Againi  if  the  defendant  prove  that  the  Itbei 
ia  true  in  part^  such  part  is  severable  from  the  vhole  of  the 
ohwrge,  and  the  plaintiff  ought  not  to  recover  damages 
for  that  part  which  is  so  proved  to  be  true.  It  would  be 
a  great  hardship  on  the  defendant  if  it  were  odierwise; 
for  if  he  had  only  pleaded  the  general  issue  of  not  guiltyi 
he  ooidd  not  have  been  pennitted  to  i»ove  the  tnsdi  of  the 
libel,  even  in  i|iitigatt<Ki  of  damages;  and  if  he  wished  to 
jt^itify  part  of  the  charge  contained  in  the  libel»  he  was 
bound  to  aet  it  forth  fotmafly  on  the  record,  by  way  of  jub« 
tifieatiDn^  in  order  that  the  plaintiff  might  be  fumidied 
with  the  ground  of  defence,  and  be  prepared  to  answer  k« 
But  if  the  defendaat  were  precluded  from  pleading  a  justi- 
fication Bfi  to  part  of  the  charge*  because  he  could  not  an* 
swer  the  whole,  the  plaintiff  might  recover  damages,  sl- 
though  the  libel  was  not  published  in  the  malidms  seaw 
imputed  by  the  declaration,  but  with  an  innocent  vieir, 
or  on  an  occasion  which  warranted  the  publication,  and  al- 
though  the  plaintiff  might  have  sustained  no  injury;  and 
it  frequently  happens  that  the  part  of  the  libei  attempted 
to  be  justified,  if  proved,  ia  an  answer  to  the  snbstanee  of 
the  charge  or  injiiry  complained  of.  I  agree  that  if  a  charge 
cannot  be  sevei^d,  or  is  not  divisible  in  its  naiure,  the  de- 
fendant viust  justify  to  the  fiiU  extent  of  such  charge:^ 
for  iosta^oe,  upon  a  charge  of  murder,  it  woidd.  be  no 
ju9tification  to  allege  in  the  plea  that  the  party  had  bem 
found  guilty  of  a  crime  amounting  to  manslaughter,  be- 
cause such  a  plea  would  not  confess  or  avoid  the  crime 
imputed  to  him«  fi^t  here  the  charge  is  sevieral  and  di- 
visible,  for  in  the  libel  it  is  stated  that  the  plaintiff  had 
been  suspended  three  times.  It  is  therefore  equivalent  to 
saying  that  he  had  been  suspended  on  three  different 
days;  if  so,  there  can  be  no  doubt  but  that  the  defendant 
might  confine  his  justification  to  <me  of  those  dajrs,  leaving 
the  plaintiff  to  shew  the  damage  or  injury  he  had  su»« 
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tallied  firom  the  other  part  of  the  charge.    In  SiU&s  ▼•         1930. 
Notes  (a),  which  was  an  action  for  a  libel  charging  the      clarksov 
plaiotiff  with  having  committed  peijury  and  been  guilty  •• 

of  deKoqnency  in  his  oflBce  as  clerk  to  the  court  of  requests, 
aad,  in  a  fiea  of  justification,  extraneous  matter  was  so 
■uogled  with  the  judicial  account  as  to  make  it  uncertain 
whether  it  could  be  separated ;  Lord  EUenborcmgh  said  (6), 
**  The  account  of  the  proceedings  in  Court  is  so  interwov- 
en with  the  comments,  that  we  cannot  with  certainty  se- 
parate them  throughout,  although  we  can  see  plainly 
enough  that  certain  parts  are  an  overcharged,  account  of 
tbe  judicial  proceedings.  The  Court  cannot  decompose 
this  mass:  but  the  party  who  requires  the  separation  to 
be  made  for  his  own  defence,  ought  to  have  taken  upon 
hiBaelf  the  burthen  of  doing  it,  in  order  that  die  Court 
mi|^t  see  with  certainty  what  pmtis  he  meant  to  jttH^y^ 
If  diey  cannot  be  separated  by  the  industry  of  the  pleadr 
er,  bow  can  they  be  so  by  general  reference?  If  they  can 
be  so  separated,  they  ought  to  have  been."  ^d  Mr.  Jus- 
tice he  Blanc  said — **  A  plea  of  juatiflcation  may  be  good 
With  a  general  reference  to  certain  parts  of  the  Ubel  set 
fsrda  in  the  declaration,  if  the  Court  can  see  with  certain- 
ty what  parts  are  referred  to;  as  if  the  refisrenee  be  to  so 
audi  of  the  libel  as  imputes  to  the  phuntiff  such  a  crime 
(f,  g.  perjury),  that  would  be  sufficient,  without  repeating 
i&  those  parts  agab,  whidi  would  lead  to  prolixity  of 
plesdingy  and  ought  to  be  avoided.**  That  appears  to  me 
to  apply  to  this  case,  and  to  be  a  sufficient  answer  to  the  first 
objection,  as  the  defendant  has  separated  the  charge,  and 
confined  his  justifieation  to  one  act  of  suspension  only.  But) 
aeoQiidly,  it  has  been  objected,  that  the  plea  is  not  suffi- 
dendy  pointed  to  the  particular  charge  in  the  dedaration 
vbich  it  18  intended  to  meet,  aa  the  defendant  has  only  at- 
tempted to  jastify  so  much  of  the  lUiel  as  charges  the  plain- 

U)  7  East,  493.  (b)  Id.  606. 
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1830.  tiff  with  having  been  once  suspended  in  his  profession  and 
business  of  a  proctor.  But  it  is  suflBciently  applicable  to 
the  first  count  of  the  declaration,  where  the  plaintiff  is 
merely  charged  with  having  been  suspended  three  times, 
without  assigning  any  cause  or  reason  for  such  suspen- 
sions. The  plea,  therefore,  is  clearly  an  answer  to  one 
of  them ;  but  I  am  further  inclined  to  think,  that,  by  the 
introductory  words,  '  above  supposed  to  have  been  done 
by  the  defendant,*  the  charge  of  suspension  for  extordon, 
as. alleged  in  the  second  count,  might  be  incorporated  in 
the  plea;  in  which  the  defendant  has  alleged  in  tenns, 
that  the  plaintiff  had  noade  a  false,  fraudulent,  and  er- 
tariionate  demand  on  one  of  his  clients,  by  reason  of 
which  he  was  ordered  to  be  suspended  by  th^  Judge  of 
the  Prerogative  Court,  and  was  accordingly  suspended 
for  the  space  of  one  year;  I  am  therefore  of  opinion,  that 
this  demurrer  to  the  second  plea  must  be  over-ruled. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  I  at 
first  doubted  whether  the  introductory  part  of  the  plea 
should  not  have  gone  on  to  state  that  the  plaintiff  had 
been  once  suspended  /or  extortion;  but  the  libel,  as  set 
out  in  the  first  count  of  the  declaration,  only  chaiges 
him  with  having  been  suspended  three  times  generally, 
and  not  that  he  was  suspended  for  extortion.  I  am  con- 
vinced^ from  the  argument  in  support  of  the  plea,  and 
from  what  has  fallen  from  my  Lord  Chief  Justice,  that  it  is 
an  answer  to  part  of  the  charge  contained  in  the  libel,  as 
it  is  divisible.  The  imputation  complained  of  in  the  first 
/count,  relates,  in  effect,  to  three  different  periods,  for  it  is 
stated,  that  the  plaintiff  had  been  suspended  three  times, 
once  by  Lord  Stowell,  and  twice  by  Sir  John  NichoU;  and 
as  they  do  not  sit  in  the  same  Court,  the  alleged  acts  of 
suspension  must  have  been  distinct,  and  on  di^erentdays. 
I  accede  to  the  proposition  put  by  my  brother  Wilde^  that  if 
a  party  be  charged  with  having  stolen  three  horses  belong- 
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iDg  to  dunee  different  personsi  the  defendant  may  justify         18^* 
as  to  one,  and  aver  that  the  party  charged  did  steal  the      clamson 
horse  oiA*  jB.     Here,  as  the  defendant  in  his  plea  has  v- 

aB^ed  that  the  plaintiff  had  been  suspended  by  Sir 
Jokn  Nieholl,  if  he  prove  that  fact,  it  will  go  in  mitigation 
of  damages;  and  aa,  in  the  introductory  part  of  the  plea, 
die  defendant  says  that  the  plaintiff  ought  not  to  have  or 
maintain  his  action  against  him  as  to  so  muck  of  the  libel- 
kms  matters  as  charges  against  the  plaintiff  that  he  had 
been  once  suspended  in  his  profession  of  a  proctor,  above 
supposed  to  have  been  done  by  the  defendant,  it  covers 
the  whole  of  the  charge  in  the  declaration,  or,  at  all  events, 
that  part  of  the  charge  contained  in  the  first  count.  I  am 
therefore  of  opinion  that  the  defendant  is  entitled  to  judg- 
ment on  this  plea. 

Mr.  JiUBtice  Gaselee, — I  take  it  for  granted,*  that  if  a 
pirty  who  charges  another  with  having  been  three  times 
pimished  for  the  commission  of  three  distinct  offences,  and 
proves  that  one  only  had  been  committed,  the  party  charg- 
ed would  be  entitled  to  larger  damages  than  if  he  had 
been  only  charged  with  two.  It  therefore  follows,  that 
the  defendant  in  this  case  might  either  put  on  the  record, 
or  ^e  in  evidence,  that  the  plaintiff  had  been  once  sus- 
pended by  the  order  of  Sir  John  Nicholl,  which  would 
certainly  have  the  effect  of  reducing  the  damages  which 
the  {Jaintiff  sought  to  recover  for  the  charge  of  having 
been  thrice  suspended  from  his  practice  of  a  proctor.  I 
an  rather  inclined  to  think  that  the  fact  of  one  suspension 
only  conld  not  be  given  in  e;ridence  under  the  general  is- 
sue. If  not,  the  defendant  was  surely  entitled  to  plead  it; 
and  if,  in  the  introductory  part  of  the  plea,  he  had  stated 
that,  as  to  so  much  of  the  libellous  matter  as  charged  the 
plaintiff  with  having  been  suspended  in  hisprofession  of 
a  proctor,  ybr  extortion,  it  would  not  have  been  an  answer 
to  the  first  count  of  the  declaration,  where  the  plaintiff  is 
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1830.        only  charged  with  having  been  suspended  three  times, 
Clarkson      ^i^Iiout  assigning  anj  reason  for  such  suspension.    The 
c*  introduction  of  the  plea,  therefore,  being  pointed  to  the 

fact  of  the  plaintiff's  having  been  once  suspended,  such 
suspension  necessarily  means  a  suspension  in  the  maimer 
charged  in  the  declaration,  and  which  distinctly  applies 
to  the  first  count.  But,  in  the  body  of  the  plea, 
defendant  in  common  parlance  states  that  the 
had  been  suspended  for  extortion;  for  he  says,  that  the 
plaintiff  had  been  ^aployed  in  the  way  of  his  profes- 
sion, as  a  proctor,  by  one  Thomas  GiUari;  that  he 
fraudulently  and  extortionately  demanded  from  Gil- 
lart,  a  certain  sum  for  work  and  labour,  mad  fees  due  to 
hipa  as  such  proctor;  that  Sir  John  Nichott  caused  the 
said  false,  fraudulent,  and  extortionate  demand  to  be  tax- 
ed by  the  proper  officers  of  the  Court;  and  that  they  re- 
ported, that,  upon  such  taxation,  of  the  aforesaid  false, 
fraudulent,  and  extortionate  demand,  a  small  part  there- 
of, to  wit,  the  sum  of  9/.  19s.  8d.  only,  had  been  jnsdj 
foimd  due  to  the  plaintiff  from  GiUari;  and  that  there- 
upon, by  reason  of  the  premises.  Sir  John  NichoU^  as  and 
being  Judge  of  the  Prerogative  Court,  did  afterwards  or- 
der and  direct,  and  adjudge  to  be  suspended,  and  did  sus- 
pend, the  plaintiff  from  exercising  the  business  of  a  proc- 
tor of  the  said  Court,  for  and  during  the  space  of  one  year 
then  next  following. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion. 
As  the  first  plea  is  pleaded  to  the  whole  of  the  declara- 
tion, and  upon  which  issue  is  joined,  there  is  no  discon- 
tinuance, and  the  defendant  has  a  right  to  put  a  second 
plea  on  the  record,  applicabb  to  a  part  of  the  charge  on- 
ly,  where  such  charge  is  in  its  nature  severable.  The  li- 
bel, as  set  out  in  the  declaration,  imputes  to  the  plaioUff 
.  that  he  had  been  suspended  three  times.  These  are  three 
distinct  charges  of  suspension,  and  the  defimdant  had  a 
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right  to  justify  as  to  either  of  the  three,  with  a  Yiew  to  les-         1890. 
sen  tbe  danuues : — for  the  suspensions  must  have  been  dis-      "^    "*     ' 
tmctand  separate  acts.    It  was  not  necessary  for  the  defend-  0. 

aot  to  state,  that  the  plaintiff  had  been  suspended  for  exior^  ^^^^  * 
ti0«,aiid  the  introductory  part  of  the  plea  applies  expressly 
to  the  fint  count  of  the  declaration;  and  the  defendant  al- 
leges that  the  plaintiff  had  been  suspended  by  the  order  of 
Sir  Jdm  NieholL  But  it  appears  to  me,  that  the  introduc- 
tioo  of  the  plea  is  equally  applicable  to  the  second  count, 
ibr  the  words  *  above  supposed  to  have  been  done  by  the 
iMe&dsnt,'  have  reference  to  the  whole  of  the  declara- 
ia^  and  the  mode  in  which  the  suspension  is  there  alleg- 
ed to  have  taken  place ;  and  in  the  body  of  the  plea  it  is 
alleged  that  the  plaintiff  was  suspended  for  having  made  a 
iibe,  fraudulent,  and  extortionate  demand  on  one  of  his 
dients.  That,  therefore,  shews  that  he  was  suspended 
from  his  practice  for  extortion,  and  meets  the  charge  in 
tlieaecoiid  count  of  the  declaration;  and  although  it  ia 
tbeie  alleged,  that  the  plaintiff  was  thrice  suspended,  the 
<lefeDdant  had  a  right  to  plead,  by  way  of  justification  to  a 
part  of  that  charge,  that  he  had  been  once  suspended  by 
tbe  Older  of  Sir  John  NiehoU.  The  demurrer  to  this  plea, 
therefinre,  must  be  over-ruled,  and  the  defendant  is  entitled 
tojsdgnent* 

Judgment  for  the  defendant. 


bb'^ 
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Thurtdayf 
MayiZth. 

Where  the  de- 
fendant obtain- 
ed hii  certificate 
as  a  bankrupt, 
after  issue  Join- 
ed, and  before 
trial,  but  did  not 
plead  it  fnii« 
darrein  continU' 
once,  and  the 
plaintiff  pro- 
ceeded to  trial 
and  obtained 
judgment;  the 
Court  refiised  to 
order  an  exone- 
retur  to  be  en- 
tered on  the 
bail  piece,  al- 
though the 
plaintiff's  attor- 
ney knew,  be- 
fore the  trial, 
that  the  defend- 
ant had  got  his 
certificate; — be- 
cause the  bail 
were  still  in  a 
condition  to  ren- 
der the  defend- 
ant. 


Humphreys  ▼•  Knight  (a). 

jThIS  was  an  action  for  goods  sold  and  delivered  to  the 
defendant  in  March,  1829.  The  declaration  was  deliTer- 
ed  in  the  lai^t  Michaelmas  Term,  and  a  plea  demanded  on 
the  2nd  December  following.  The  defendant  pleaded 
the  general  issue.  Issue  was  joined  on  the  28th  Januan/f 
and  notice  of  trial  given  for  the  first  Sittings  in  the  last 
Term.  On  the  6th  November^  a  commission  of  bankrupt 
was  sued  out  against  the  defendant,  and  he  obtained  his 
certificate  on  the  4th  February;  and  four  days  afterwards, 
.  viz.  on  the  Sth,  and  previously  to  the  trial,  the  defend- 
ant's attorney  gave  the  plaintiff's  attorney  notice,  that  the 
defendant  had  obtained  his  certificate,  and  that  it  had 
been  duly  enrolled  at  the  enrolment  office.  The  pkin- 
tiff's  attorney,  notwithstanding  this,  proceeded  to  trial,  and 
obtained  a  verdict,  upon  which  judgment  was  afterwards 
entered  up.    Under  these  circumstances — 

Mr.  Serjeant  Adams,  on  a  former  day  in  this  Term,  on 
behalf  of  the  defendant's  bail,  obtained  a  rule  nisi  to  enter 
an  exoneretur  on  the  bail  piece;  to  which  the  learned  Ser- 
jeant submitted  the  bail  were  entitled  under  the  provisions 
of  the  statute  6  Oeo.  4,  c.  16,  ss.  121  (6)  and  126(c),  the 


(d)  See  the  next  cue. 

(6)  Which  enacts  ''that  every 
bankrupt  who  shall  have  duly 
surrendered,  and  in  all  things  con- 
formed himself  to  the  laws  in 
force  concerning  bankrupts  at 
the  time  of  issuing  the  commis- 
sion against  him,  shall  be  dis- 
charged from  all  debts  due  by 
him  when  he  became  bankrupt, 
and  from  aU  claims  and  demands 
hereby  made  proveabk  under   the 


commission^  in  case  he  shall  obtam 
a  certificate  of  such  confonmty, 
so  ngned  and  allowed,  and  snbject 
to  such  provisions  as  hereinsfttr 
directed.*' 
(c)  By  wluch  it  is  enacted-^that 
any  bankrupt,  who  shall,  after  hb 
certificate  shall  hare  been  allow- 
ed, be  arrested,  or  hare  vnjtc^ 
tion  brought  agunst  him  for  an? 
debt,  claim,  or  demand,  hereby 
made  proveable  under  the  com- 
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defendant  having  obtained  his  certificate  under  the  com- 
mission after  issue  joined,  and  before  the  trial  of  the  cause. 

Bfr.  Serjeant  fVilde,  afterwards,  vix.  on  the  13th  in- 
stant, shewed  cause.  The  defendant,  in  order  to  avail 
himself  of  his  certificate,  might  and  ought  to  have  plead- 
ed it,  puis  darrein  continuance.  The  126th  section  of  the 
statute  had  two  objects  in  view.  The  former  part  of  the 
danse  provides  that  any  bankrupt  who  shall  be  arrested 
after  his  certificate  shall  have  been  allowed,  for  any  debt 
made  proveable  under  the  commission,  shall  be  discharged 
upon  common  bail; — and  the  latter  part  of  the  clause  di- 
rects, that,  if  any  bankrupt  shall  be  taken  in  execution,  or 
detained  in  prison  for  a  debt  proveable  under  the  commis- 
sion, where  judgment  has  been  obtained  before  the  allow- 
snoe  of  hb  certificate,  it  shall  be  lawful  for  a  Judge  of 
the  Court  wherein  the  judgment  is  signed,  to  order  him 
to  be  discharged,  on  his  producing  his  certificate.  Nei- 
ther of  these  provisions  applies  to  the  defendant,  as  the 
action  was  commenced  against  him  before  he  procured  his 
certificate,  and  the  judgment  was  not  obtained  until  after- 
wards; and  if  he  had  pleaded  his  certificate  puis  darrein 
continuance f  he  would  on  producing  it  have  been  entitled  to 
bis  discharge  as  a  matter  of  course.  In  Clarke  v.  Hoppe  (a), 


18dO: 


Humphreys 

V. 

Kmigut. 


nisaiOQ  against  snch  bankrupt, 
ibll  be  £scliarged  upon  common 
bail,  and  may  plead  in  general, 
tiat  the  cause  of  action  accrued 
before  be  became  bankrupt,  and 
nay  give  this  act  and  the  spedal 
natter  in  evidence;  and  such 
baakrnpc'a  certificate,  and  the  al- 
bmance  thereof,  shall  be  suffici- 
at  eridenee  of  the  trading,  bank- 
nipccy,  commission,  and  other 
proceedings  precedent  to  the  ob- 
tauung  such  certificate;  and  if 
ifij  snch  bankrupt  shall  be  taken 
ia  execution,  or  detained  in  prison 


for  such  debt,  claim,  or  demand, 
where  judgment  has  been  obtain- 
ed before  the  allowance  of  his 
certificate,  it  shall  be  lawful  for 
any  Judge  of  the  Court  wher^n 
judgment  has  been  so  obtained, 
on  such  bankrupt's  producing  his 
certificate,  to  order  any  officer  who 
shall  have  such  bankrupt  in  cus- 
tody by  virtue  of  such  execution, 
to  discharge  such  bankrupt  with- 
out exacting  any  fee;  and  such 
officer  shall  be  hereby  indemnified 
for  so  doing." 
(a)  3  Taunt.  46. 


372 


CASES  IN  EASTER  TEEM, 

)8ao.        where,  after  action  brought,  the  defendant  became  bank- 
Humphreys    ^"P^*  *"^  obtained  his  certificate,  but  omitted  to  plead  it 
9.  and  allowed  judgment  to  be  signed  against  him  for  want 

of  a  plea,  after  which  the  plaintiff  proceeded  against  the 
bail,  the  Court  refused  to  relieve  them  on  motion;  and  Sir 
James  Mansfield  said — "  In  every  case  the  bail  put  them* 
selves  in  the  hazard  of  suffering  by  the  folly 'and  Di- 
ligence of  the  defendant;  and  although  the  common  nile 
is,  that  if  the  bail  be  not  fixed  before  certificate  obtamed, 
they  are  dbcharged,  yet  here,  there  has  been  a  neglect  to 
plead  the  certificate ; "  and  Mr.  Justice  Heaih  sidd— ''  It 
is  the  business  of  the  bail  to  watch  the  proceedings  (0)/' 
Although  that  case  was  decided  under  the  statute  5  GeoX 
c.  30,  the  principle  is  applicable  to  the  presents  Besides, 
the  bail  here  are  still  in  a  condition  to  render  the  defend* 
ant,  and  therefore  the  Court  will  not  relieve  them  on  a 
summary  application. 

Mr.  Serjeant  Adams,  in  support  of  his  rule. — ^It  is  a  ge- 
neral  rule  that,  where  a  bankrupt  is  entitled  to  hb  dis- 
charge, the  Court  will  order  an  exanereiur  to  be  entered 
on  the  bail  piece  without  the  form  of  a  surrender  by  the 
bail.  In  Clarke  v.  Hoppe  the  proceedings  took  place  be* 
fore  the  statute  49  Geo.  3i  c.  121,  was  passed.  It  therefore 
cannot  apply  to  the  question  now  before  the  Court,  which 
must  depend  on  the  construction  to  be  given  to  the  121st 
and  126th  sections  of  the  statute  6  Geo*  4,  c.  16.  lo 
Tidd^s  Practice  (6),  it  is  said—"  Formerly,  if  the  defend- 
ant had  become  bankrupt  and  obtained  his  certificate  be- 
fore the  bail  were  fixed,  the  method  was  for  the  bail  to 
surrender  him,  and  then  for  the  defendant  to  apply  to  be 
diiicliarged,  upon  au  affidavit,  stating  his  having  become 
bankrupt  since  the  cause  of  action  arose,  and  obtained  a 
certificate  of  his  conformity  under  the  commission.  But, 
of  late,  when  a  bankrupt  is  clearly  entitled  to  hb  dis- 

(a)  And  see  Swayne  v.  Robertson,  4  Dow.  &  Ryl.  373. 
(6)  Vol.  I,  9th  Edit.  292. 


Knioht. 
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clurge»  the  Court  on  motion,  or  a  Judge  on  summonsy  to  1830. 

aroid  drcuiCy.  have  ordered  an  exoneretur  to  be  entered     „     " 
OQ  the  bail  piece,  or  in  the  filacer's  book,  without  the  form       _  o. 
of  a  regular  surrender  by  his  bail."    Here,  by  the  ISlst 
section  of  the  statute,  the  defendant,  the  moment  he  ob« 
taiDed  his  certificate,  was  entitled  to  be  discharged  from 
all  debts  due  by  him  when  he  became  bankrupt,  as  well 
tt  from  all  claims  and  demands  which  were  proveable  un- 
der the  commission.  Although,  in  Woolcot  v.  Leicester  {a)^ 
the  Court  refused  to  exonerate  the  bail,  though  the  de* 
fendant  had  become  bankrupt,  and  obtained  his  certifi-^ 
cste;  yet  it  was  surmised  that  the  certificate  had  been 
unfairly  obtained,  and  the  Court  directed  an  issue  to  try 
that  fiwt     In  Joseph  v.  Orme  (6),  where  the  acceptor  of 
abiU  of  exchange  became  bankrupt  after  an  action  brought 
against  him  at  the  suit  of  the  indorser,  and  afterwards  ob- 
tained his  certificate,  the  Court  not  only  held  that  he  was 
discharged  from  the  debt,  but  ordered  an  exoneretur  to 
be  entered  on  the  bail  piece.  So,  in  Harmer  v.  Hagger  (c), 
where    the    defendant    became   bankrupt   after   action 
brooght,  and  afterwards  obtained  his  certificate,  after 
vhich  proceedings  were  taken  against  the  bail,  the  Court 
relieved  them  on  a  motion  to  set  aside  the  proceedings,  it 
bdng  shewn  that  the  plaintiff  and  his  attorney  knew  that 
the  bankrupt  had  obtained  his  certificate  before  they 
took  any  proceedings  against  the  bail ;  but  the   Court 
thought  that  the  bail  should  have  applied  for  an  exonere^ 
twr,  which  they  have  accordingly  done  in  this  case;  and  it 
appears  that  the  plaintiff's  attorney  knew  that  the  de^- 
feiMiant  had  obtained  his  certificate  before  the  cause  was 
tried.    If,  therefore,  the  defendant  was  discharged  by  his 
certificate,  so  are  his  bail;  and  they  are  consequently  en* 
titled  to  the  relief  they  now  seek,  by  having  an  exoneretur 
entered  on  the  bail  piece. 

'«)  6  Taunt.  76.       (6)  2  New  Rep.  180.        (c)  1  Bam.  &  Aid.  332. 
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HUMPHKEYS 
V. 

KmoBT. 


Lord  Chief  Justice  Tindal. — The  bail,  no  doubt,  stand 
in  the  same  situation  as  the  bankrupt;  and  if  they  had 
been  damnified  by  any  thing  that  has  taken  place,  so  as  to 
be  deprived  the  power  of  rendering  their  principal,  the 
Court  might  have  been  induced  to  attend  to  this  application 
on  their  behalf;  but  they  may  now  relieve  themselves  by 
rendering  the  defendant,  as  they  are  clearly  in  a  condi- 
tion to  do  so;  and  no  authority  has  been  cited  to  shew, 
that,  where  a  bankrupt  has  omitted  to  plead  his  certificate, 
he  can  avail  himself  of  it ;  and  here,  he  certainly  ought 
to  have  pleaded  it  puis  darrein  continuance.  It  therefore 
seems  to  us,  that  the  better  course  will  be  to  discharge 
this  rule ;  and  the  defendant  may  hereafter  make  any  ap- 
plication to  the  Court  which  his  counsel  may  thing  advis- 
able. 


The  rest  of  the  Court  concurring — 


Rule  discharged  (a). 


(d)  But  see  Todd  v.  MaxJUld, 
dBam.&  Cress.  222;  S,  C.  5  Dow. 
&  RyL  258,  where  t)ie  defendant 
obtidned  his  certificate  before 
trial,  but  did  not  plead  it  puis  do" 
rein  continuance ;  the  Court  order- 
ed an  exoneretur  to  be  entered  on 
the  bul  piece)  and  said — '^the 
general  rule  is,  that  where  the 


bankrupt  b  entitled  to  his  ^ 
charge,  the  Court  will  reliere  tbe 
bdl.  The  bankrupt  was  entitled 
to  his  discharge  if  his  certificate 
was  valid,  and  therefore  tikis  case 
falls  within  the  general  priadple. 
The  case  of  Clarke  v.  Uoppe  has 
never  been  acted  upon  in  this 
Court." 
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1830. 

Same  v.  Same.  FHdey, 

XHE  defendant  having  been  surrendered  to  the  Fleei  whm  the  de- 
prison,  on  the  1 8th  instant,  in  discharge  of  his  bail—  SS^2^.*f- 

ter  imie  joined, 

Mr.  Serjeant  Adams,  on  the  following  day,  obtained  a  batdidnotpieiid 
nilesiMt  for  his  discharge,  pursuant  to  the  statute  6  Geo.  *j[,S£«^^d 
4,  c  16,  ss.  121  and  126  (a).  the  pWntiffptt). 

'  '  ^  '  ceeded  to  trial, 

and  obtained 

Mr.  Serjeant  Wilde  now  shewed  cause. — ^As  the  defend-  ^J^^^'e  biiu' 
ant  did  not  plead  his  bankruptcy  and  certificate,  puis  dar-  JJ'^f^^S;^ 
TOM  amiinuanee,  he  is  not  entitled  to.  be  discharged,  and  that  he  wai  en- 
the  Court  will  not  interfere  to  relieve  him  on  motion,  but  chaiged  on  a 
leaTC  him  to  his  remedy  by  audita  querela.    Although  the  ^^J^^g^^' 
12l8t  section  of  the  statute  enacts,  that  a  bankrupt  shall  Court  under  the 
be  discharged  from  all  debts  due  by  him  when  he  be-  ■.  121. 
cine  bankrupt,  and  from  all  claims  and  demands  proveable 
under  the  commission,  in  case  he  shall  obtain  a  certificate 
of  conformity,  yet  such  certificate  is  subject  to  such  pro- 
viooDS  as  thereinafter  directed*    The  121st  section,  there- 
fere,  IB  subject  to  the  provisions  contained  in  the  I26th; 
and  as  the  action  was  brought  against  the  defendant  before 
ht  procured  his  certificate,  and  the  judgment  was  not  ob- 
tained until  after  the  allowance  thereof,  he  is  not  entided 
to  his  discharge  on  the  summary  mode  pointed  out  by  that 
danse.  When  he  procured  his  certificate,  he  should  have 
pleaded  it,  or,  at  all  events,  he  should  have  put  it  on  the 
record  previously  to  the  trial. 

Mr*  Serjeant  i!ldlai9i#  in  support  of  his  rule. — ^When  the 
defendant  obtained  his  certificate,  he  was  discharged  from 
aB  debts  due  by  him  when  he  became  bankrupt,  and  from 
all  claims  and  demands  proveable  under  the  commbsion; 
for,  in  Bouieflaur  v.  Coais  (6),  it  was  held,  that  a  certi- 

(a)  See  mUe,  p.  370.  (b)  Cowp.  25. 
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1830.         ficate  discharges  a  bankrupt  from  a  debt  aoeniing  before 
HuMPiiKEYs     ^^  commission,  although  judgment  be  not  obtained  till  af- 
_  ^-  ter  the  allowance  of  the  certificate.    Although  it  has  been 

said,  that  the  defendant  was  bound  to  plead  his  certificate  in 
bar,  yet  if  he  had  produced  it  to  a  Judge  of  the  Court  in 
which  the  judgment  was  signed*  he  would  have  ordered  him 
to  be  discharged;  for  the  object  of  Che  126th  section  b  to 
relieve  a  bankrupt  on  a  summary  application,  when  he  has 
obtained  his  certificate^  which,  by  the  l^lst  section,  dis- 
charged the  defendant  from  the  plaintiff's  claim  in  this  ac- 
tion, as  the  debt  was  due  before  he  became  bankrupt,  and 
was  consequently  proveable  under  the  commission.    Al- 
though, in  Clarke  v.  Hoppe,  this  C!ourt  refused  to  relieve 
the  bail,  yet  hi  Todd  v.  Maxjleld{a)  the  Court  of  Kite's 
Bench  ordered  an  exoneretur  to  be  entered  on  the  bail 
piece.    There  the  defendant  obtained  his  certificate  be- 
fore the  trial,  but  did  ito^  plead  it  j9tit#  cbirrdii  coit^jiitMUicf/ 
and  the  Court  said,  that  the  general  rule  is,  that  where 
the  bankrupt  is  entitled  to  his  discharge,  the  Court  will  re- 
lieve the  bail;  and  here,  as  they  have  rendered  the  de- 
fendant, and  all  his  property  is  vested  in  his  assignees, 
and  it  has  not  been  suggested  that  he  obtained  his  certifi- 
cate by  fraud,  the  Court,  in  their  equitable  jurisdiction, 
will  grant  him  that  relief  to  which  he  is  justly  entitled. 

Lord  Chief  Justice  Tindal. — The  Court  will  decide 
this  case  on  the  principle  to  be  drawn  from  the  121st  sec- 
tion of  the  statute  6  Geo*  4,  c.  16.  By  the  former  provi- 
sions of  that  act,  all  the  bankrupt's  property  is  taken  from 
him,  and  is  vested  in  his  assignees;  and  that  clause  enacts, 
**  That  every  bankrupt  who  shall  have  duly  surrendered, 
and  in  all  things  conformed  himself  to  the  laws  in  force 
concerning  bankrupts,  at  the  time  of  issuing  the  commis- 
sion against  him,  shall  be  discharged  firom  all  debts  due 

(a)  3  Bsni.  &  Cress.  222;  .S^.  C.  5  Dow.  &  Ryl.  258. 
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by  him  when  he  became  bankrupt,  and  from  all  claims  and 
demaodi  thereby  made  proveable  under  the  commiBsion* 
in  case  he  ahall  obtain  a  certificate  of  such  conformityi  so 
agDed  and  allowed,  and  subject  to  such  provisions  as  tbercr 
inaAer  directed.**  Thb  is  a  general  provision,  and  operates 
88  a  complete  discharge  of  the  bankrupt  from  all  debts  due 
by  him  when  he  became  bankrupt,  and  all  demands  prove* 
sble  mider  the  commission,  and  he  is  entitled  to  such  disr 
diarge  the  moment  he  obtains  his  certificate.  Although  the 
defendant  had  an  opportunity  of  pleading  his  certificate 
pstf  darrein  €Hfniinuance,  it  was  not  absolutely  necessary 
that  he  should  do  so ;  and  it  would  be  too  much  to  say, 
that  the  mere  omission  of  putting  the  plea  cm  the  record, 
should  deprive  him  of  a  summary  application  to  the  Court, 
or  diat  he  should  be  left  to  his  remedy  by  audita  querela* 
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The  rest  of  the  Court  concurring — 


Rule  absolute. 


Doe,  on  the  Demise  of  Lord  Teynham,  v.  Tyler.  Friday, 

fw\  May  2Ut» 

IHIS  was  an  action  of  ejectment,  and  brought  to  reco-  The  Court  will 
▼er  the  possession  of  certain  estates  in  the  county  of  Kent,  "gj^^^*  * 
The  only  question  in  the  cause  was,  whether  a  recovery  g»?»nt  a  new 

trial  on  account 

^ered  at  the  bar  of  this  Court  in  Michaelmas  Term,  of  the  admission 
1789,  by  Henry,  the  twelfth  Lord  Teynham,  the  father  of  ""J^^^j^o^yh 
the  lessor  of  the  plaintiff,  was  a  valid  recovery?  The  les-  °^|°  ^Tf  ^'^ 
Bor  of  the  plaintiff  insisted  that  his  father  was  not  of  sound  be  suffident 
nund  at  the  time  the  recovery  was  suffered;  and  that,  if  he  thorixethe  find- 
was  not  in  fact  a  lunatic,  stUl,  that  he  was  so  weak  in  in-  *'*^^*;  ^^: 
tellect,  as  to  be  influenced,  or  liable  to  be  practised  upon  ther  a  paper 

.  .  ,  contuniog  en- 

Dj  persons  whose  mterest  it  was  to  have  the  recovery  sut-  tries  of  account» 
fered.    There  was  much  conflicting  evidence  on  this  point,  Jj^ward*!^ 

debited  himself 
with  sums  re- 
c*i^  on  the  one  sidc»  and  discharged  himself  by  disbursements  on  the  other,  and  at  the  end 

ancocryiB  his  handwriting,  stating  that  he  had  paid  the  balance  to  his  employer,  is  admisnble 

la    " 
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1830.  and  a  number  of  most  respectable  witnesses  were  caSed 
for  the  defendant,  who  spoke  to  Lord  Teynhanis  compe- 
tency to  transact  all  the  ordinary  affairs  of  life,  both  be- 
fore and  after  the  recovery  was  suffered;  and,  among 
other  documentary  evidence,  a  paper,  containing  the  ac- 
counts of  one  Bryan  Fawcitf  a  deceased  steward  of  the 
twelfth  Lord  TVynAom,  were  put  in,  and  which  was  pro- 
duced by  his  widow,  who  proved  her  husband's  handwrit- 
ing; and  on  one  side  of  the  account  he  charged  himself 
with  the  receipt  of  certain  sums  of  money  for  rent  paid  on 
account  of  Lord  TVynAom,  and  on  the  other  side  he  dis- 
charged himself  by  sundry  disbursements  made  for  his 
Lordship's  estate ;  and  at  the  bottom  of  the  paper  there 
was  this  entry,  in  the  steward's  handwriting — 

**  15th  July,  1 796.  Paid  the  balance  to  Lord  Ta/nkam, 
«  at  his  house.  ^  p^^^. 

This  paper  was  handed  to  the  Jury,  after  the  defend- 
ant's counsel  had  stated  that  it  was  a  most  important  do- 
cument for  him;  and  the  Jury,  having  examined  it,  said, 
that  they  were  perfectly  satisfied,  and  returned  a  verdict 
for  the  defendant. 

Mr.  Serjeant  Jones,  in  the  last  term,  applied  for  a  rule 
.  nisi  to  set  aside  this  verdict,  and  have  a  new  trial,  on  the 
grounds — First,  that  the  answers  of  the  uncle  of  the  les- 
sor of  the  plaintiff  to  interrogatories  put  to  him  in  France, 
when  he  was  ninety  years  of  age,  had  been  improperly  re- 
jected in  evidence : — but,  as  he  was  a  remainder-man  in 
tail,  the  Court,  after  argument,  and  taking  time  to  consider, 
held  that  they  were  not  admissible,  as  be  might  have  re- 
ceived an  immediate  benefit  or  injury  by  the  determination 
of  the  cause  in  which  his  testimony  was  offered.  The  rale, 
therefore,  was  refused  on  that  ground,  and  a  rule  msi 
granted  on  the  other,  which  was,  that  the  above  accounts 
of  the  steward  ought  not  to  have  been  received  in  evi- 
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deneej  inasmuch  as,  upon  the  whole,  they  tended  to  dis-      ^J®^ 
cfaaige  hhn,  as  he  stated  at  the  hottom  of  the  paper,  that 
lie  had  paid  over  the  balance  to  Lord  Teynham.    The 
leaned  Seijeant  submitted,  that  there  was  no  evidence  to 
ihew  that  his  Lordship  had  ev6r  seen  or  examined  those 
accounts;  and  the  principle  upon  which  entries  in  books 
of  deceased  persons  have  been  admitted  in  evidence,  is 
when  they  charge  themselves  with  the  receipt  of  money  on 
the  account  of  a  third  party,  or  acknowledge  the  payment 
of  money  due  to  themselves;  in  either  of  which  cases,  the 
entry  is  to  their  own  immediate  prejudice,  and  against 
their  interest  at  the  time  it  was  made;   therefore,  in 
Higham  v.  Bidgway  (a),  a  written  memorandum  by  a  de- 
ceased man-midwife,  in  a  book,  stating  that  he  bad  deli- 
Tered  a  woman  of  a  child  on  a  certain  day,  and  referring 
to  his  ledger,  in  which  a  charge  for  his  attendance  was 
marked  as  paidf  it  was  thought  by  the  Court  to  have  been 
properly  received  in  evidence  upon  an  issue  as  to  the 
dnld'a  age,  on  the  ground  that  the  entry  was  made  by  a 
person,  who,  so  Ux  from  having  an  interest  to  make  it,  had 
an  interest  the  other  way,  and  the  discharge  in  the  book 
repelled  the  claim  which  he  would  otherwise  have  had. 
In  Bofry  v.  Babbingian,  Mr.  Justice  AshAursi  said  (6), 
''the  rule  is,  that  if  a  steward^s  entry  be  sufficient  to  charge 
him,  it  is  admissible  evidence."    That  is  the  true  principle*; 
hot  here  the  steward  disctmrged  himself,  by  having  stated 
at  die  bottom  of  the  account,  that  be  had  paid  the  ba- 
lance to  Lord  Teynham. 

Lord  Chief  Justice  Ttndal,  on  a  former  day  in  this 
Term,  having  read  from  his  report  the  whole  of  the  evi- 
dence adduced  at  the  trial,  and  stated  that  he  had  lefl  it 
to  the  Jury'to  say,  whether,  from  all  the  documentary  and 
puol  proof  before  them,  the  twelfth  Lord  Teynham  was 
of  sound  mind  in  1789,  when  the  recovery  was  suffered? — 

(«)  10  East,  109.  (h)  4  Term  Rep.  616. 
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1830.  The  Court  said,  that  the  question  had  not  only  been 

properly  left,  but  that  it  was  competent  to  the  Jury  to  de- 
cide it;  and  they  intimated  a  strong  opinion  that  there  was 
sufficient  evidence  to  sustain  the  verdict  for  the  defendant, 
independently  of  the  paper  writing  containing  the  entries 
of  the  accounts  in  question. 

Mr.  Serjeant  WiUe  was  now  about  to  shew  cause,  when 
the  Court  called  on — 

Mr.  Serjeant  Janes  to  support  his  rule. — ^The  qaes* 
tion  the  Court  has  to  consider  resolves  itself  into  two 
branches — First,  whether  evidence  was  received  at  the 
trials  which  was  not  admissible  by  the  rules  of  law;--and 
secondly^  whether  the  Court  can  now  say,  that,  inde- 
pendently of  the  evidence  so  admitted,  there  was  sufficient 
to  warrant  the  Jury  in  coming  to  the  conclusion  they  did* 
The  paper  in  question,  as  containing  entries  of  accounts 
by  the  steward  of  Lord  Teynkam^  at  a  period  subsequent- 
ly to  the  passing  of  the  recovery,  no  doubt  had  a  strong 
impression  on  their  minds,  for,  having  examined  it,  they 
said  they  were  perfectly  satisfied,  and  found  a  verdict 
for  the  defendant.    There  was  no  evidence  that  the  twelfth 
Lord  Teynham  ever,  saw  or  heard  of  the  aecounts,  tn 
that  he  was  competent  to  examine  them  or  adjust  the 
balance*    The  steward  might  have  made  the  entries,  whe- 
ther his  Lordship  were  in  a  sound  state  of  mind  or  not| 
and  he  might  have  received  rents  for  him  although  he 
were  a  lunatic.     But  the  steward  actually  discharged 
himself  by  writing  at  the  bottom  of  the  paper  that  he  had 
paid  the  balance  to  Lord  Teynham  on  a  certain  day. 
It  b  impossible,  therefore,  for  the  Court  to  say  what  effect 
that  paper  might  have  had  on  the  minds  of  the  Juryf 
or  to  ascertain  whether  their  verdict  was  not  founded 
pn  the  inspection  of  that  document  alone;  and,  if  it  were 
not  admissible  in  point  of  law,  the  lessor  of  the  plsi"' 
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tiff  is  clearly  mititled  to  a  new  trial.  It  certainly  ought  1830. 
Doi  to  have  been  received,  as  the  principle  deduci- 
Ue  bom  all  the  authorities  is,  that  entries  made  hy  stew- 
ards and  other  agents,  charging  themselves  with  the  re- 
ceiptor money,  are  admissible  in  evidence  after  their  death, 
to  proTe  the  fact  of  the  receipt  of  such  money,  as  such 
entries  are  against  the  interests  of  such  persons  at  the  time 
they  were  made.  That,  however,  cannot  apply  to  the 
case  of  a  steward  who  wholly  discharges  himself  by  an  al- 
lied payment  of  the  balance  at  the  foot  of  an  account, 
when  he  has  charged  himself  in  the  body  of  it  on  the  one 
side,  and  partly  discharged  himself  on  the  other  (a). 

Loffd  Chief  Justice  Tindal. — I  am  of  opinion  that  this 
nde  for  a  new  trial  must  be  discharged.  I  will  assume,  for 
the  piupoee  of  this  discussion,  although  I  abstain  from 
giving  any  opinion  on  the  point,  as  we  have  not  heard  my 
brother  Wilde^  that  the  evidence  now  objected  to  had  been 
isiproperly  admitted;  yet,  according  to  the  long  and  esta-> 
Uahed  practice  of  this  Court  and  the  Court  of  King^s 
Benekf  and  on  the  principle  of  common  sense,  upon  an 
application  for  a  new  trial,  we  are  not  to  close  our 
eyes  at  die  rest  of  the  evidence  which  was  before  the.  Jury; 
and  if  we  see  that  there  is  sufficient,  not  merely  to  make 
the  scales  han^  even,  but  greatly  to  preponderate  in  fa- 
vour cyf  the  party  who  has  obtained  a  verdict,  we  ought 
M  to  send  the  cause  down  to  a  second  Jury.  It  is  true, 
we  cannot  say  what  passed  in  the  minds  of  the  Jury  at  the 
trial,  or  what  weight  a  particular  portion  of  evidence  might 
hare  had,  but  we  have  a  much  shorter  and  a  plauier  course, 
^  the  question  b,  whether  the  Court,  having  beard  the 
vhole  of  the  evidence  read  from  the  Judge's  report^  are 


(«)  See  Middleton  7.  Mdton^  10      to,  and  commented  on  by  the 
8wn.  &  Creas.  3 1 7,  where  all  the      Court. 
^*w»  ©n  tbtt  subject  a*e  referred 
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1830.  satisfied  that  there  is  sufficient  to  warrant  the  finding  of 
the  Jury,  if  the  evidence  objected  to  had  not  been  tender- 
ed or  received.  Now,  I  am  of  opinion,  from  all  the  evidence 
before  me  at  Nisi  Prius^  that  it  greatly  preponderated  in 
favour  of  the  defendant.  Upon  this  point,  however,  I  for« 
bear  saying  any  more  at  present,  as  it  may  prejudice  the 
phuntifF  in  case  he  should  be  advised  to  bring  another  ac- 
tion of  ejectment;  if  not,  he  has  a  remedy,  if  he  thinks  fit, 
by  a  writ  ot  formedon.  In  Horford^.  Wilson  {a),  the 
Court  refused  to  set  aside  a  verdict  on  account  of  the  ad- 
mission of  evidence  which  ought  not  to  have  been  receiv- 
ed, provided  there  were  sufficient  without  it  to  authorize 
the  finding  of  the  Jury.  That  case  was  cited  by  Mr.  Jus- 
tice DaUas  in  Nathan  v.  Buckland  (&),  for  the  purpose  of 
shewing,  that  if  there  be  sufficient  evidence  to  warrant  a 
verdict  without  the  admission  of  the  testimony  of  a  wit- 
ness which  was  improperly  received,  the  Court,  looking 
into  the  circumstances  of  such  particular  caae,  will  not  set 
aside  the  verdict;  and  here  I  am  of  opinion  that,  on  look- 
ing at  the  whole  of  the  evidence  in  this  case,  the  Jury  act- 
ed rightly  in  coming  to  the  conclusion  they  did. 

Mr.  Justice  Park. — I  entirely  concur  with  my  Lord 
Chief  Justice  in  the  opinion  he  has  just  pronounced,  and 
will  assume,  for  the  purpose  of  this  argument,  as  I  did  in 
Nathan  v.  Buckland^  that  the  paper  containing  the  ac- 
counts in  question  was  improperly  admitted  at  the  trial.  But 
I  am  not  prepared  to  say,  that  it  ought  not  to  have  been 
received;  and  whether  admitted  or  not,  itwill  have  no  weight 
on  my  mind,  as,  when  we  look  at  and  consider  the  rest 
of  the  evidence  in  the  cause,  it  appears  to  me  to  be 
abundantly  sufficient  to  warrant  the  Jury  in  finding  a  ver- 
dict for  the  defendant.  From  a  long  established  and  well 
known  practice,  the  Courts  have  refused  to  grant  a  new 

{a)  1  Taunt.  14.  (6)  2  B.  Moore,  165. 
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toial  upon  the  ground  of  the  improper  rejection  of  evi-         1830. 
dence^  where  that  evidence  went  merely  to  prove  a  fact 
which  had  ahready  been  proved  by  other  means.   Iii  Hor- 
fordy.  Wilson,  Sir  James  Mansfield  stopped  Mr.  Seijeant 
Bed^  b  support  of  his  argument  for  a  new  trial*  which 
was  applied  for,  on  the  groimd,  among  otherSi  that  parol 
endeooe  to  prove  the  contents  of  a  letter  had  been  im- 
properly admitted,  and  said  (a)—''  The  Court  will  not 
set  adde  a  verdict  on  account  of  the  admission  of  evi- 
^Dce  which  ought  not  to  have  been  received,  provid- 
ed diere  be  sufficient  without  it  to  authorize  the  find- 
ing of  the  Jury** — upon  which  the  learned  counsel  press- 
ed the  point  no  further.     In  Edwards  v.  Evans  (&),  it  was 
beld  to  be  no  ground  for  granting  a  new  trial,  that  a  wit- 
ness called  to  prove  a  certain  fact  was  rejected  on  a  sup- 
pned  ground  of  incompetency,  when  another  witness  who 
was  called,  established  the  same  fact,  which  was  not  dis- 
puted by  the  other  side.  I  adverted  to  that  case  in  Nathan 
^•Buekland,  which  appears  to  me  to  be  precisely  in  point. 
There,  the  question  was,  whether  certain  goods  were  the  pro- 
perty of  the  plaintiff  alone,  or  jointly  with  a  third  person  who 
vas  caBed  to  prove  that  fact;  but  it  having  been  shewn  by 
erideDce  aliunde^  Mr.  Justice  DaUaSy  after  argument  for 
&  new  trial,  on  the  ground  that  the  testimony  of  this  wit- 
ness had  been  improperly  received,  said  (e) — **  It  is  unneces- 
svy  to  consider  whether  this  witness  ought  to  have  been 
rejected  or  not;  for,  if  he  were  inadmissible,  the  only  ef- 
fect would  be  to  send  the  cause  to  a  new  trial.    If  he  had 
Dot  been  called,  I  thmk  there  would  not  only  have  been 
^nSdent  evidence  to  warrant  the  Jury  in  finding  a  verdict 
for  the  defendant,  but  that  such  verdict  might  be  support- 
ed." This,  therefore,  is  no  new  point,  and  I  am  clearly  of 
opinion,  that,  from  the  whole  of  the  evidence  reported  to 
us  by  my  Lord  Chief  Justice,  there  was  sufficient,  inde- 

(«)  1  Taunt  14.  (6)  3  East,  451.  (c)  2  B.  Moore,  156. 
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1830.^      pendently  of  the  paper  writing  in  question,  to  warrsnt  the 
Jury  in  finding  a  verdict  for  the  defendant. 

Mr.  Justice  Gaselee. — Assuming  that  the  evidence  in 
question  ought  not  to  have  been  received,  and  that,  by  re- 
fusing this  application  for  a  new  trial,  we  should  close  the 
door  against  the  lessor  of  the  plaintiff's  proceeding  further, 
I  should  pause  before  I  delivered  my  opinion ;  but  it  is  open 
to  him  to  bring  another  action  of  ejectment,  as  the  time 
for  so  doing  has  not  yet  expired.  It  has  been  said,  that 
the  paper  containing,  the  settlement  of  the  accounts  in 
question,  was  the  only  solemn  *act  of  the  twelfth  Lord 
Teffuham  that  was  produced  in  evidence,  for  the  purpose  of 
shewing  that  he  was  of  sane  mind  after  the  recovery  was 
suffered;  but  it  was  only  produced  to  shew  one  of  several 
acts,  all  of  which  tended  to  prove  that  he  possessed  suS* 
cient  faculties  to  transact  the  ordinary  business  of  life. 
Although,  therefore,  the  document  might  have  been  iin« 
properly  received,  yet,  as  there  was  sufficient  evidence 
without  it,  to  warrant  the  Jury  in  coming  to  the  condauon 
they  did,  I  think  we  ought  not  to  disturb  their  verdict,  and 
consequently,  that  the  rule  for  a  new  trial  must  be  dis- 
charged. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opuuoa 
The  granting  a  new  trial  is  always  a  matter  in  the  discre- 
tion of  the  Court:  a  discretion,  indeed,  not  to  be  exercised 
capriciously,  but  subject  to  the  rules  of  practice  that  have 
obtained,  and  which  are  founded  on  the  principles  of  jui- 
tice ;  and  I  think  we  shall  not  violate  either  of  these  rules 
or  principles  by  refusing  to  grant  a  new  trial  in  this  case. 
Whether  the  Jury  might  have  been  influenced  by  the  pro- 
duction and  examination  of  the  accounts,  it  is  not  for  ine 
to  say ;  for,  if  they  had  laid  them  aside  altogether,  there 
was  abundant  other  evidence  to  warrant  their  verdict;— 
as  it  was  shewn,  both  by  documentary  and  parol  proof* 
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that  the  twelfth  Lord  Tejfnham  was  competent  to  conduct 
hit  afiin  in  the  year  1789,  when  the  recovery  was  suffer- 
ed; and  the  paper  writkig  in  question  referred  to  accounts 
and  transactions  which  took  place  several  years  after- 
waidf. 

Rule  discharged  (a). 


isao. 


{$)  la  the  caae  ofl^e  King  y. 
Ted  (II  Salt, 31 1),  where  a  wit- 
oca  adoiitted  herself  to  have  been 
eo&neded  with  different  men,  and 
tbeJa^  thought  it  immaterial 
tokwitnesMs  tendered  by  the 
^iftadnit  to  shew  her  connection 
nil  otber  penona,  as  leading 
nerd?  to  the  same  conclosion  as 


to  her  character,  the  Gonrt,  bang 
satisfied  that  tlua  could  have  had 
no  influence  on  the  verdicti  refus- 
ed a  new  trial  on  that  account, 
Lord  EUenborough  observing,  that 
if  the  evidence  had  been  admitted* 
it  could  have  made  no  difference, 
at  least,  it  ought  not  to  have  made 
any  difference  in  the  verdict. 


NxLSQN  9.  Wilson.  b?*^' 

May  21  If. 

I  HIS  was  an  action  for  use  and  occuption.    On  the  5th  The  piaintifr 

fAnaryy  last,  the  plaintiff  and  defendant  entered  into  an  ™fy  comp'?- 

•f  '  ^  mue  an  action 

^gineemeDt  in  writing,  by  which  the  latter  agreed  to  pay  with  the  defend- 

die  fomer  the  sum  of  IS/,  in  satisfaction  of  the  sum  sought  consulting  his 

to  be  teeoyered  in  this  action,  and  each  party  was  to  pay  ff^^^tter  af' 

M*  own  costs.    The  defendant  accordingly  paid  the  plain-  terwards  pro- 

•m  t  o  #   *  »     ,^  ceed  in  the  ac- 

tiff  the  above  sum,  and  he  gave  the  defendant  a  receipt  tion,  in  order 

fcr  die  amount.    This  arrangement  was  entered  into  with-  ^^^^^  i, 

out  the  knowledge  of,   or  any  communication  with,  the  ^^^^  ^  "*^« 

-  ,  o  *  .r  '  out  a  clear  case 

pwnmTs  attorney,  who  still  went  on  with  the  cause,  and  of  collusion  be- 
amed the  record  down  to  the  last  Assizes  at  York^  and  plaintiff  and 
consented  to  take  a  verdict  for  the  plaintiff,  damages  one  Jn^^im  o/*' 
shiUing,  which  was  entered  accordingly.  »wch  costs. 


Mr.  Serjeant  WUde,  on  the  second  day  of  this  Term, 
oht^ied  a  rule  nUi  that  this  verdict  might  be  set  aside, 


cc2 
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ISdO.  ^  and  all  further  proceedings  in  the  action  stayed,  and  that 
the  plaintiff's  attorney  might  pay  all  costs  incurred  in  tak- 
.  ing  the  cause  down  to  trial,  and  also  the  costs  of  this  ap- 
plication. The  learned  Serjeant  produced  affidavits  which 
stated,  that,  previously  to  the  Assizes,  the  defendant's  at- 
torney had  informed  the  plaintiff's  attorney,  that  the  cause 
had  been  settled  according  to  an  arrangement  entered  in- 
to between  the  plaintiff  and  defendant,  and  that,  if  the 
plaintifi^s  attorney  proceeded  to  trial  and  obtained  a  ver- 
dict for  the  plaintiff,  an  application  would  be  made  to  the 
Court  to  set  it  aside.  In  Chapman  v.  Haw  (a),  it  was  held 
that  a  plaintiff  may,  without  consulting  his  attorney,  com- 
promise an  action  with  the  defendant,  and  take  upon  him- 
self the  payment  of  the  costs  to  the  attorney,  if  thef e  be 
no  fraud  or  collusion  to  deprive  the  attorney  of  hb  costs. 
So,  here,  although  the  plaintiff^'s  attorney  might  have 
had  a  lien  for  his  costs,  he  ought  not  to  have  proceeded 
further  in  the  action,  after  he  had  been  informed  by  the 
defendant's  attorney  that  there  had  been  a  bond  fide  settle- 
ment of  the  cause  between  the  plaintiff  and  the  defendant. 

Mr.  Serjeant  E.  Lawes  afterwards  shewed  cause,  on  af- 
fidavits by  the  plaintiff^s  attorney  and  others,  which  stated 
that  they  believed  the  plaintiff  and  defendant  had  collud- 
ed together  and  come  to  the  above  arrangement  with  a 
view  to  deprive  the  plaintifi^s  attorney  of  his  costs.  The 
learned  Serjeant  therefore  submitted  that  the  attorney 
was  warranted  in  proceeding  to  trial,  in  order  to  secure 
his  costs;  and  he  referred  to  the  case  of  Swain  v.  Se^ 
nate  (a),  where,  it  appearing  that  the  plaintiff  had  colluded 
-with  the  defendant's  bail  and  his  attorney,  to  deprive  the 
plaintifi^s  attorney  of  his  costs,  by  settlmg  a  debt,  and  ac- 
cepting a  part  payment,  without  the  intervention  or  know- 
ledge of  the  plaintiff's  attorney*  the  Court  refused  to  re- 

(a)  1  Taunt.  341.  (b)  2  New  Rep.  99. 
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Strain  the  htter  from  proceeding  against  the  bail,  in  order         l^^- 
to  recover  his  costs*  Nelion. 


The  Court  desired  the  affidavits  on  both  sides  to  be 
handed  up,  and  having  taken  time  to  look  into  them — 

Lord  Chief  Justice  Tindal,  now  said — Ptimd/acie,  it 
is  competent  to  the  parties  to  a  suit  to  settle  it  between 
themselves,  without  the  intervention  of  their  attorneys. 
Bat,  if  the  plaintiff's  attorney  proceeds  in  the  action,  with 
a  view  to  secure  his  costs,  he  is  bound  to  make  out  a  clear 
cise  of  collusion  between  the  plamtiff  and  the  defendant 
to  deprive  him  of  such  costs.  Upon  reading  the  affidavits 
in  answer  to  the  application  in  this  case,  it  does  not  ap- 
pear to  us  that  such  collusion  has  been  sufficiently  esta- 
blished, although  there  is  evidently  a  strong  ground  for 
sospicion.  We  therefore  think  the  justice  of  the  case 
wiU  be  best  answered,  by  making  the  rule  for  staying  the 


Absolute,  without  costs  (a). 

(a)  See  Tldd's  Practice,  Vol.  U     thorities  on  this  point  are  col- 
9tk  Edit  338,  where  all  the  an-     lected. 


Wilson. 


Beavan  9.  Dawson,  Esquire,  Sheriff  of  Bedfordshire.  Friday^ 

IHIS  was  an  action  of  trespass,  brought  against  the  TheSheriffseit- 
defendant,  as  Sheriff  of  the  county  of  Bedford,  for  seizing  ^uS^^^ed  ouJ 
the  nhdotiff's  iroods.  The  circiunstances  were  as  follow : —  ^y  a  judgment 

*  ^  creditor  against 

/.  S;  goods 

which  had  been 

piiiiHiy  cooYcyed  by  the  latter  to  the  plaintiff  by  bill  of  sale,  of  which  the  Sheriff  had  notice. 

TW  plaintiff  and  /.  S,  having  both  refused  to  indemnify  the  Sheriff,  although  he  offered  to  give 

"ptWpotsnsion  of  the  goods  to  the  plaintiff  and  return  nuUa  teno,  and  the  plaintiff  brought  trespass 

'  Ht  the  Sheriff  tot  seizing  his  goods,  the  Court  ordered  the  proceedings  to  be  stayed  until  he 

indemnified  by  the  plaintil^  without  imposing  on  the  Sheriff  the  payment  of  costs. 
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1830.  Xhe  plaintiff  having  advanced  a  large  sum  of  money  to 
bbavan  Colonel  Laiour^  be,  on  the  18th  oi  November ^  1889,  exe- 
cuted a  bill  of  sale,  by  which  he  conveyed  aD  his  goods 
and  effects  to  the  plaintiff,  wh6  took  possession  on  the 
14th,  and  the  instrument  contained  a  condition  that  the 
sale  should  not  take  place  later  than  the  1st  Febnaryt 
18S0,  and  on  that  day,  the  pUtintiff,  at  the  solidtationof  the 
Colonel,  agreed  to  postpone  the  sale  until  the  1st  cl  March 
following.  On  the  evening  of  the  22taid  of  Aprils  the  goods, 
which  were  still  in  the  possession  of  the  plaintiffs  bailiff, 
were  seized  by  the  defendant  under  a  writ  ofjEm/ocioi, 
sued  out  at  the  suit  of  Messrs.  AnirobuSf  who  had  ob* 
tained  a  judgment  against  Latour^  although  the  defendant 
had  previous  notice  of  the  bill  of  sale  to  the  plaintiff:— bat 
Antrobus*s  attorney  wrote  a  letter  to  the  under-sheriff,  is 
which  the  writ  was  inclosed,  and  informed  him  that  al- 
though Colonel  Latour  had  executed  a  bill  of  sale  to  the 
plaintiff,  yet  that  he  should  seize  the  goods  under  the  writ, 
in  order  to  obtain  a  priority,  and  prevent  a  sale  by  the 
Sheriff,  and  the  attorney  directed  the  under-sheriff  not  to 
sell  immediately,  as  he  did  not  wish  to  depreciate  the  pro- 
perty. The  defendant,  as  sheriff,  after  he  had  made  the 
seizure,  applied  to  Messrs.  Antr6hus*s  attorney  for  ao 
indemnity,  before  he  proceeded  to  sell  the  goods,  which 
was  refused;  he  then  applied  to  the  plaintiff,  and  offered  to 
relinquish  the  possession  of  the  goods,  and  return  nulh 
bona,  if  the  plaintiff  would  indemnify  him,  which  be  also 
refused  to  do,  and  commenced  the  present  action. 

Mr.  Seijeant  fVilde  on  a  former  day  in  this  Term,  ob- 
tained a  rule  calling  upon  the  plaintiff  to  shew  cause  why 
all  further  proceedings  in  the  action  should  not  be  stayed 
until  the  sheriff  should  have  been  indemnified  by  the  plain- 
tiff, or  security  given  to  the  satisfaction  of  the  Prothono- 
tary  in  case  the  defendant  should  return  nulla  bona,  and 
restore  the  possession  of  the  goods  to  the  pkintiff.   1^ 
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iVoJmi0  T.  Roberts  {a)f  an  action  haying  been  brought  1830. 
agamit  the  Sheriff  by  the  aasignees  of  a  bankrupt^  for  tak- 
ing goodf  after  the  bankruptcy,  on  a  writ  issued  out  of  this 
Court,  and  time  had  been  given  to  return  the  writ;  the 
Conrt  of  Kmg^s  Bench  ordered  the  proceedings  to  be 
stftjedi  until  an  indemnity  was  given  to  the  Sheriff,  on  the 
tenns  of  paying  over  to  the  assignees  the  money  levied, 
and  the  costs  of  the  action  against  the  Sheriff;  and  in 
BuUs  V.  Stmib  (b),  where  a  person  brought  an  action  to 
recover  a  ship,  the  proceedings  were  suspended  for  three 
yeare,  ontii  an  indemnity  was  given  to  the  Sheriff. 

Mr*  Serjeant  Toddy  now  shewed  cause. — In  Probima 
T.  Boberts,  the  action  was  brought  against  the  Sheriff  by 
tlie  asognees  of  a  bankrupt,  for  having  levied  upon  the 
Vmknipt's  goods  after  the  bankruptcy.  So,  in  King 
J,  Bridges  (c),  where  the  Sheriff  took  the  goods  of  a  per- 
son b  execution  under  a  fi,  fa,,  who  became  bankrupt 
after  die  seisure,  and  before  the  sale,  and  the  assignees  gave 
the  Sheriff  due  notice  of  the  bankruptcy,  and  at  the  same 
tme  required  him  not  to  sell,  and  the  Sheriff  having  ap- 
plied to  the  party  who  sued  out  the  execution  for  an  in- 
demnity for  proceeding  to  sale,  as  well  as  to  the  assignees 
for  returning  mdla  bona;  it  was  held,  that,  on  refusal  of 
sochiodannity  by  both  parties,  he  was  justified  in  selling 
the  goods,  and  the  Court  ordered  all  ftirther  proceedings  to 
be  stayed  until  the  Sheriff  was  indemnified  to  the  satis- 
^ctioD  of  the  Protbonotary.  In  both  these  cases  the 
Sheriff  was  placed  under  a  difiiculty  by  the  operation  of  the 
law,  as  the  property  of  the  bankrupt  passed  to  his  assig- 
nees by  rdation  to  the  act  of  bankruptcy,  and  the  Sheriff 
coold  not  have  known  at  what  period  the  act  of  bankruptcy 
took  place.  But  bere,  the  plaintiff  was  not  only  in  the  actual 


(«)  I  Clui.  Rep.  577.  (<^)  1  B.  Moore,  43;  5.  C.  7- 

l&)  Id.  578.  n.  Taunt.  294. 
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1830.^  possession  of  the  goods  for  more  than  four  months  before 
the  seizure,  but  the  Sheriff  had  notice  of  the  bill  of  sale, 
and  was  desired  by  the  attorney  of  the  execution  creditor 
not  to  sell  immediately,  as  it  might  have  the  eflfect  of  de* 
predating  the  value  of  the  goods.  Although  in  Mao^ 
George  v«  Birch  (a),  where  the  assignees  of  a  bankrupt 
claimed  goods  taken  in  execution,  and  the  assignees  and 
the  plaintiff  in  the  execution  both  refused  to  indemnify 
the  Sheriff,  the  Court  ordered,  that,  upon  the  delivery  of 
the  goods  to  the  assignees,  they  should  be  compelled  to 
indemnify  the  Sheriff,  yet  they  said  that  the  Sheriff's 
right  to  poundage  would  depend  upon  the  question,  whe- 
ther the  execution  was  warranted;  and,  if  the  assignees 
succeeded  in  the  action,  the  Sheriff  would  be  a  wrong 
doer,  and  not  entitled  to  poundage*  The  distincdon  is, 
where  a  bankruptcy  intervenes  between  the  seizure  and 
sale ;  and  here,  as  the  Sheriff  knew  that  the  goods  were 
the  property  of  the  plaintiff  under  the  bill  of  sale,  pre- 
viously to  the  seizure,  he  cannot  require  an  indemnity  from 
the  plaintiff,  but  only  from  the  party  for  whom  he  acted; 
and  in  Probinia  v.  Roberts,  the  Court  indemnified  the  She- 
riff, upon  the  terms  of  his  paying  the  assignees  the  costs 
of  the  action  up  to  the  time  of  the  appUcation,  and  the 
money  levied  under  the  writ:  and  here  the  application  is 
not  even  made  upon  payment  of  costs  by  the  Sheriff,  al- 
though he  comes  to  ask  a  favour  of  the  Court. 

Lord  Chief  Justice  Tindal. — It  seems  to  me  that  this 
case  falls  within  the  general  principle,  that  the  Sheriff  is 
not,  at  his  own  expense,  to  fight  the  cause,  or  tiy  the 
rights  of  two  contending  parties.  The  proceedings,  there- 
fore, must  be  stayed  until  an  indemnity  has  been  given; 
and,  as  the  plaintiff  refused  to  indemnify  the  Sheriff, 
although  he  offered  to  return  nulla  bona,  and  give  up  the 
possession  of  the  goods,  I  think  the  rule  ought  to  be 

(tt)  4  Taunt.  585. 
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nide  dbsolute  without  imposing  on  the  Sheriff  the  pay-         1830. 
nentofcoets. 

The  rest  of  the  Court  concurring — 

Rule  absolute. 


/ 


R0E9  on  the  Demise  of  Durant,  9.  Doe*  Friday, 

fp  May2ist. 

1  HIS  was  an  action  of  ejectment.    A  rule  was  obtained  in  ghewing 

bjMr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  un-  ^j^„^^  • 

der  the  statute  1  Geo.  4,  c  87,  s.  1,  calling  on  Thomtu  ejectment,  un- 

Moore,  the  tenant  in  possession,  to  shew  cause,  why,  upon  1  Geo,  4,  c.  87» 

his  bring  admitted  defendant,  besides  entering  into  the  J^Sfrundcr- 

coamm  rule,  and  ffiving  tlie  common  undertaking,  he  take,incaMii 

Terdick  ihould 

sbooJd  not  undertake,  in  case  a  verdict  should  pass  for  pua  for  the 
the  phdntiff,  to  give  the  phiintiff  a  judgment  to  be  entered  jj^"  aj^em  * 
up  against  the  real  defendant,  of  the  term  next  preceding  °^  ^^'f.?*"" J*"' 
the  time  of  trial ;  and  also,  why  he  should  not  enter  into  time  of  trial,  and 
a  recognizance,  by  himself  and  two  suiBcient  sureties,  in  a  recognisance  for 
reasonaUe  sum,  conditioned  to  pay  the  costs  and  damages  Ijj^^l'of  ^^ 
vhkrh  should  be  recovered  by  the  plaintiff  in  this  action.     ^°^k  ^^  pn>- 
The  motion  was  founded  on  affidavits,  which  stated  that  stated!  that,  on 
the  premises  sought  to  be  recovered  by  this  action,  had,  ]el^ifgr,  hen- 
in  the  year  1824,  been  demised  to  Moore,  the  tenant  in  ^*^«?  •  "»?^ 

\  '  *  to  quit  on  the 

potsenion,  under  a  lease  or  agreement  in  writing,  which  had  25th  March  foi- 

,         -  lowing,  and  that 

been  duly  executed,  and  which  the  lessor  of  the  plaintiff  the  piaintiff't 

waa  ready  to  produce  to  the  Court;  that  Moore's  interest  terwardtagreed* 

in  the  teim  had  been  duly  determined  by  a  regular  notice  |*y  ^!^\^^  ^\ 

to  qoit,  and  which  had  been  served  personally  on  Moore;  nius,  and  that 

and  that  possession  had  been  lawfully  demanded,  and  them  under 

that  he  had  also  been  served  with  a  copy  of  a  declaration  ggJ^S,*^Jj_ 

m  this  action  on  the  26th  of  AprU  last.  Heid^frtt,  that* 

'  the  notice  to  quit, 

being  for  a 
asteaary  jtn^  was  cnffldcnt;  and  tgemuUy,  that  the  affidavit  by  the  tenant  was  not  suiBdently 
f*^  u  he  should  hi?e  stated  for  what  period,  or  on  what  tenaa,  he  retook  the  premisei 
"■'^  the  parol  agreement. 


•i9S  CASES  IN  BASTER  TERM» 

1830.  Mr.  Seijeant  Cross  now  shewed  cau8e«  on  an  sMivit 

oi  Moore t  which  stated,  that  he  had  held  the  pranses 
under  the  lessor  of  the  plaintiff,  as  a  tenant  from  year  to 
year,  for  several  years  past;  that,  on  the  28th  Sepiemher^ 
1828,  he  received  a  notice  to  quit  on  the  S5th  March, 
1829;  that,  some  time  after  the  service  of  the  notice,  he 
saw  the  steward  of  the  lessor  of  the  pbintiff,  who  agreed 
by  parol  to  re-let  him  the  premises,  and  that  he,  the 
tenant,  had  rented  and  held  them  under  such  parol 
agreement,  from  the  25th  March,  1829,  to  the  present 
time;  and  that  he  was  advised  by  his  attorney,  that  diere 
was  a  valid  tenancy  now  subsisting,  and  that  he  had  a 
good  defence  to  the  action.  The  learned  Seijeast  sub- 
mitted, that,  under  these  circumstances,  the  notice  to  quit 
was  insufficient,  as  there  was  not  a  fiill  half  year  between 
the  28th  day  of  Sepieimber,  and  the  2dth  March  foUowiog, 
and  that,  at  all  events,  the  case  waa  taken  out  <tf  the  sta* 
tute  by  the  subsequent  parol  agreement  between  the  ten- 
ant and  the  steward  of  the  lessor  of  the  plaintiff* 

a 

Mr.  Serjeant  Wilde  in  support  of  his  rule. ^The  statute 

1  Geo.  4,  c.  87,  after  reciting  that  the  laws  thetetofaie 
made  for  preventing  the  losses  to  which  landI<Mrds  were 
frequently  exposed,  by  the  unlawful  holding  over  of  lands 
and  tenements  by  tenants,  or  persons  claiming  under  them, 
after  the  exjuration  or  legal  determination  of  their  terms  or 
interests,  had  been  found  by  experience  insufficient,  and  it 
was  therefore  expedient  to  provide  in  certain  cases  a  more 
expeditious  mode  for  recovering  the  possession  of  landa 
and  tenements  so  held  over;  it  was  enacted,  that  a  landlord 
bringing  an  action  of  ejectment,  may  give  notice  to  his  tenant 
to  appear  in  term,  and  then,  on  the  production  of  the 
lease  or  agreement,  to  move,  on  affidavit,  for  a  rule  calling 
on  the  tenant  to  shew  cause  why  he  should  not  enter  into 
certain  undertakings,  and  enter  into  a  recognizance  by  bim- 
self  and  two  sufficient  sureties  in  a  reasonable  sum,  con- 
ditioned to  pay  the  costs  and  damages  which  shall  be  in- 
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cuired  by  the  plaintiff  in  the  action.  The  affidavit  on  lBdO» 
whidi  the  present  application  is  founded,  is  drawn  up  in 
the  terms  of  the  statute,  which  has  been  strictly  com- 
plied with;  abdy  idthough  the  tenant  means  to  set  up  a  new 
term,  and  has  sworn  that  he  holds  undef  a  new  parol 
agreenent,  yet  he  should  have  stated  the  nature  of  the 
igTecment  with  accuracy  and  precision;  and  if  he  holds 
under  a  new  and  existing  demise,  he  would  have  a  good 
defience  upon  the  merits ;  whereas,  he  has  merely  sworn  he 
has  been  advised  that  he  has  a  good  defence  to  the  ac- 
tum. 

Loid  Chief  Justice  Tindal. — ^The  notice  to  quit  was 
for  a  customary  half  year,  vix.  from  Miehadma$  to  Lady^ 
dby.  bwas  therefore  sufficient  What  the  decision  of  the 
Court  night  have  been,  if  the  affidavit  of  the  tenant  had 
been  noie  precise,  I  do  not  say;  but,  as  he  has  merely 
twoni  that  he  retook  the  premises  by  parol,  without  say- 
ing fiff  what  period,  or  on  what  terms,  I  think,  in  the  ab- 
aence  of  satisfactory  evidence  of  a  new  taking,  that  the 
eue  is  within  the  letter  and  spirit  of  the  statute ;  for  wfe 
sbodd  be  sadsfied  that  there  was  a  substantial  re-letting  of 
the  premises,  as  well  as  the  conditions  on  which  the  tenant 
was  to  hold;  and  the  letting  might  have  been  for  a  month 
only,  or  even  for  a  shorter  period. 

The  rest  of  the  Court  concurring — 

Rule  absolute  (a). 

(a)  See  liddfa    Pracdce,  9th     are  collected,  and  the  mode  of 
c4k.  Xtii,  et  $eq.  where  all  the     proceeding  under  it  is  pointed 
towiuch  Una  statute  extends,     out. 


S9i  CASBS  IN  EASTER  TERM> 

Friday^  Newell  r.  SiMPKiN  and  Others. 

May  2\H,      _^ 

A  rated  parish-  1.  lIIS  was  an  action  of  trespass  for  an  assault  committed 
!!^'th^d!i!!!i^h.  ^^  the  plaintiff;  an  inhabitant  of  the  parish  of  i^l.  GUe$  m 
wardnu  in  trei-  f^  FicUs,  by  the  defendants,  as  churchwardens  of  that 

put  lor  turning  . 

Urn  out  of  a  parish,  for  having  turned  the  plaintiff^  out  of  the  vestry- 
]^^£iuhe^  I'oomi  where  the  defendants  had  met  for  the  purpose  of 
i^l^lfnduke  ^^^^8  a  rate  for  the  relief  of  the  poor. 

extracti  from 

without  paying*  Mr.  Seijeant  Wilde f  on  a  former  day  in  this  term,  ob- 
pen^  pwSu^  tained  a  rule  calling  on  the  defendants  to  shew  cause  why 
ing  them.  fhey  should  uot  produce,  and  permit  the  plaintiff*  to  inspect 

and  take  copies  of  certain  minutes  and  proceedings  enter- 
ed in  the  parish  books.  The  motion  was  founded  on  an 
affidavit  of  the  plaintiff*,  which  stated  that  he  was  an  inha- 
bitant of  St.  Giles  in  the  Fields,  and  liable  to  be  rated  to 
the  rates  for  the  relief  of  the  poor  of  that  parish;  that  the 
books  were  in  the  custody  of  the  defendants,  as  church- 
wardens; and  that  the  plaintiff^  only  wished  to  inspect  them 
for  the  purpose  of  proceeding  in  this  cause;  and  that  he 
could  not  safely  proceed  to  trial  without  such  inspection. 

Mr.  Serjeant  Merewether,  on  shewing  cause,  stated  that 
the  defendants  were  willing  to  grant  the  plaintifiT  tlie  in- 
spection he  required,  if  he  would  pay  the  costs  that  might 
be  incurred  by  producing  the  books,  as  well  as  the  costs  of 
the  person  who  should  attend  to  exhibit  them* 

Mr.  Serjeant  Wilde,  in  support  of  his  rule,  insisted  that 
the  plaintiff*  was  entitled  to  inspect  the  books  as  a  matter 
of  right,  and  without  the  payment  of  any  costs,  and  that 
the  Court  of  King's  Bench  had  lately  ordered  an  inspec- 
tion of  parish  books  to  a  rated  parishioner,  in  the  case  of 
The  Kingv.  The  Inhabitants  of  St  Martin's  in  the  Fields, 
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withoat  imposing  any  tenns  on  the  party  making  the  ap- 
plicatioiu 

Lord  Chief  Justice  Tindal,  howeveri  -  thought,  that 
b  that  case  the  rule  for  the  inspection  of  the  books 
was  made  absolute,  on  the  terms  of  the. applicant's  pay- 
ing reasonable  costs  to  the  party  producing  them;  and 
Mr.  Justice  Pari  was  of  opinion  that  such  costs  ought 
to  be  paid. 


1930. 


Newell 

V. 
SiMPKIN. 


The  Court  thereupon  directed  the  case  to  stand  over, 
in  order  that  the  terms  of  the  rule  of  the  Court  of 
King's  Bench,  in  the  case  referred  to,  might  be  looked 
sty  for  the  ^purpose  of  ascertaining  whether  such  costs 
had  been  allowed ;  and,  on  Mr.  Serjeant  Merewether  now 
itadng  that  they  had  not,  the  rule  was  made  absolute  in 
the  terms  as  prayed. 

Rule  absolute  (a). 


(a)  See  May  t.  Gwynney  4  Bam. 
&  Aid.  dOl,  where  the  Court 
would  DOt  compel  the  vestry  clerk 
of »  parish  to  produce  and  permit 
copies  to  be  taken  of  documents 
from  the  palish  chest  in  his  cus- 
tody, for  any  other  than  parochial 
purposes.  But,  in  the  case  of  The 
Kmg  V.  Hie  Guardians,  Church- 
wardens, and  Orerseers  of  Great 
titmrngdom,  (9  Bam.  &  Cress. 


641),  it  was  held,  that  a  rated 
parishioner  has  a  right  to  inspect 
the  accounts  of  the  expenditure  of 
the  parish  monies,  kept  by  guard- 
ians of  the  poor  appointed  under 
the  statute  22  Geo,  2,  o.  83 :— «nd 
the  Court  of  Kin^s  Bench  grant- 
ed a  mandamus  to  the  guardians, 
&c.  commanding  them  to  allow 
such  inspection. 
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1830. 
Saiyrday^  AsHWORTH  9.  HsATHCOTE,  Esquire,  M.  P. 

By  a  Jndge'i  -t  HIS  ciLUse  Came  on  to  be  tri^  at  the  last  Summer  As- 
fei^dl^l  wJ^ie.  SMS  for  the  comity  of  Siaf&rd,  wh«n  it  was,  with  another 
rldTd  d!^  ^  ^^ause  dependifig  between  the  same  parties,  referred  to  s 
deUYw  to  the  Barrister  by  an  order  of  Ni^  iViitf,  which  was  afterwards 
Li  of  a^foSr*  '^'^'^  A 1^^  <^  Court.  The  arbitrator,  by  his  award,  after 
Swof  ^iS"*'  redtmg— "  That,  by  a  certain  order  of  Nisi  PHus  ipade  *t 
defendant  was  the  Assizes  holden  at  Stafford,  in  and  for  the  county  of 
ftom^vingeti-  Stafford,  on  the  6th  of  August ,  1829,  a  certain  cause 
^i^i^tTT  wherein  John  Ashoorth  the  elder,  JoJm  Aikworth  the 
^BibU«  The  younger,  and  Thomas  Askworth,  were  the  plaintiffi,  and 
giected  to  com-  JUekord  EdgusoT  Heoiheoie,  Esquire,  was  the  defendant, 
te^o^^  or.  w«6  lefiBrred  to  B.  H.  Malkim,  Esquire,  to  settle  that  cause 
der,  and  the       m,^  ^  matters  in  dtference  betiseen  the  said  parlka,  or 

cause  was  aner*  *• 

wards  referred,  any  Or  either  of  them ;  and  that  also  by.  a  certain  other  (N> 

NiH  Prim  ;9Xidi  dcT  of  Nisi  Ptius,  made  at  the  same  Assizes,  a  certain 

taitor^ad  pro-  ^ause  wherein  the  said  Thomas  Ashworth  was  the  plain- 

ceeded  with  the  tiff,  and  the  said  Richard  Edsnsor  Heathade,  was  the 

reference}  a 

Judge,  during  defendant,  was  referred  to  the  said  B.  H.  MaUin,  to  set- 

made^morder  tie  that  causc,  and  all  matters  in  difference  between  the 

^"t^^  ttilulafs  ^^  parties  therein;  and  that  it  was  afterwarda  agreed,  by 

of  die  defend-  and  with  the  consent  of  the  counsel  for  the  said  sereral 

Held,  that  he  parties,  that  the  said  several  orders  should  be  acted  upon 

sotTdo^Mdw'^  as  parts  of  one  and  the  same  order ;  and  that  also,  by  a  ce^ 

the  s^tute  1  tarn  order  made  on  the  SH^th  July,  1829,  in  the  said  last- 

Gso.  4,  c  55,  s.  ,  "^ 

5,  as,  after  the  mentioned  cause,  by  the  Honourable  Sir  Stephen  GusekSf 
enc^  tiL'onue  Knight,  one  of  the  Justices  of  the  C!ourt  of  Common  Pleat, 
Court** ^^         ^*  ^*®  ordered,  that  the  defendant's  attorney  or  agent 

should,  within  four  days,  deliver  to  the  plaintiff's  attorney  or 
agent,  an  account  in  writing,  with  dates,  of  the  particulars  of 
the  defendant's  set-off,  and,  in  default  thereof,  thathe  should 
be  precluded  from  giving  evidence  in  support  of  such  set- 
off at  the  trial  of  the  cause,  and  that  no  such  account  was 
delivered  within  four  days  from  the  date  of  such  order,  or 
at  any  time  before  the  said  cause  was  called  on  for  trial, 


IN  THE  ELBTENTU  Y£AR  OF  GEO.  IV.  397 

aod  tbe  said  kst  mentioned  order  of  Nisi  Prius  was  made         1830. 
tbereiD;  and  that,  after  the  making  of  the  said  last-men-     j^sh^orth 
tioiied  order  of  Nisi  Prius,  and  after  the  first  meeting  of  the  ^' 

respectnre  parties  upon  the  said  reference^  but  during  the 
oonciniianceof  the  said  Assioes^  that  is  to  say,  on  the  10th 
day  o(  August,  in  the  year  aforesaid,  a  certain  order  was 
nude  m  the  said  kst-mentioned  cause  by  the  Honourable 
SirJoku  Vamghan,  one  of  the  Judges  of  the  said  Assizes, 
whereby  it  was  ordered  that  the  defendant  should  be  at 
liberty  forthwith  to  deliver  the  particulars  of  set  off  in 
that  cause,  and  that  such  particulars  were  accordingly  de- 
lifmd  forthwith." 

Tbe  arbitrator  awarded,  ordered,  and  adjudged,  that  a 
Tffdiet  shoidd  be  entered  for  the  plaintiffs  in  the  said  first- 
mentioDed  action,  for  the  sum  of  70/.  6«.  4d.,  damages ;  and 
he  ibo  awarded  and  adjudged  that  the  defendant  in  the 
laid  second-mentioned  cause,  was  indebted  to  the  plaintiff 
mthe  sum  of  60/*  lOi.  Scf.,  on  the  causes  mentioned  in  the 
last  seven  counts  of  the  declaration  of  the  plaintiff;  but 
ditt  the  plaintiff  was  indebted  to  the  defendant  in  a  larger 
aaoont  on  the  causes  mentioned  in  the  particulars  of  set- 
off delivered  as  above  mentioned;  and  the  arbitrator 
awarded  and  directed,  that,  if  the  Court  should  be  of 
opinion  that  the  evidence  of  such  set-off  was  receivable  in 
tbe  canae,  then  the  verdict  in  the  said  last-mentioned 
cause  sbould  be  entered  generally  for  the  defendant;  but, 
if  the  Court  should  be  of  opinion  that  the  evidence  of 
soch  aet-off  was  not  receivable  in  the  said  cause,  but  only 
at  a  matter  in  difference  between  the  parties,  then  the 
▼eidict  m  the  last-mentioned  cause  should  be  entered 
for  the  plaintiff,  upon  the  said  last  seven  counts  of  his  de- 
claration, for  the  sum  of  60/.  lOi.  Zd>  damages,  and  for 
the  defendant  upon  the  other  counts  of  the  declaration: — 
And  fiirther,  that  the  plaintiff  should  in  no  case  be  en- 
titled to  receive  the  said  sum  of  60/.  lOi.  2cf.  of  and  from 
Ike  defendant;  nor  the  defendant  to  receive  any  sum  from 


Heathcote. 
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18d0.        the  plaintiff  on  account  of  the  said  set-off;  but  that  the 
account  between  them  should  be  considered  as  fiiiaQy 
V.  closed  and  b^nccd,  except  as  far  as  regarded  any  pay- 

ments to  be  made  under  and  by  virtue  of  that  award. 
Andy  lastly,  the  arbitrator  awarded*  ordered,  and  directed, 
that  each  of  the  parties  should  bear  and  pay  his  and  their 
own  costs  of  the  reference. 

Mr.  Serjeant  Wilde^  on  a  former  day  in  this  Term,  oh« 
tained  a  rule,  calling  on  the  defendant  to  shew  cause  why 
a  yerdict  should  not  be  entered  for  the  plaintiff,  in  the 
cause  of  Ashworth  y.  Heathcote^  for  the  sum  of  60A  lOf. 
id.j  according  to  the  said  award*  The  learned  Serjeant 
submitted,  that  the  defendant,  by  not  haying  complied 
with  the  terms  of  the  order  made  by  Mr*  Justice  Gtueke^ 
for  the  delivery  of  the  particulars,  was  precluded  firom  going 
into  evidence  in  support  of  his  set-off;  and  that  the  order 
of  Mr.  Baron  Vaughan,  having  been  made  after  the  cause 
was  referred  by  an  order  of  Nisi  Prius,  and  notwith- 
standing no  particulars  had  been  delivered  under  Mr. 
Justice  Gaselee^s  order,  was  irregular;  and  the  arbitrator 
has  raised  the  question  upon  the  face  of  the  award,  whe* 
ther  the  evidence  of  set*off  was  admissible  in  the  cause, 
or  only  as  a  matter  of  difference  between  the  parties.  If 
the  defendant  had  gone  before  a  Jury,  he  would  have 
been  precluded  by  the  terms  of  the  first  order,  from  giving 
evidence  in  support  of  his  set  off;  and,  as  the  last  order 
for  the  delivery  of  such  particulars  was  made  after  the 
order  of  reference  was  drawn  up,  and  the  parties  had 
proceeded  upon  it,  such  order  was  a  nullity,  as  the  learn- 
ed Baron  had  no  authority  to  make  it. 

Mr.  Serjeant  RusseU  now  shewed  cause. — The  only 
point  is,  whether  evidence  of  the  defendant's  set  off  was 
receivable  in  the  cause  before  the  arbitrator,  and  that 
will  depend  upon  the  question,  whether  the  order  of  Mr« 
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Biron  Vawgkam,  for  the  delivery  of  the  particulars  of  the 
defendant  8  set  off  after  the  cause  was  referred^  was  a  legal  or 
nlid  ord&t,  or  whether  he  liad  jurisdiction  to  make  it*  The 
statute  1  Geo.  4,  c.  55,  was  passed  for  the  purpose  of  giving 
certain  powers  to  Justices  of  Assise,  and  the  5th  section  en- 
acts, that  Justices  at  Nisi  Prim  may  make  orders  in 
caoaes  to  be  tried  before  them,  although  they  may  not  be 
Judges  of  the  Court  in  which  such  actions  are  depend- 
ing (a).  Although  the  order  was  made  after  the  cause 
was  referred,  yet,  in  the  case  of  a  reference  by  order  of 
Mil  iVncf,  or  by  rule  of  Court,  according  to  the  statute, 
a  party  may  apply  for  a  rule  to  shew  cause  why  his  oppo- 
nent should  not  attend  before  the  arbitrator,  or  why  the 


1830. 


ASHWORTR 

V. 
HEATHCOTIp 


(a)  That  section,  after  reciting 
tbt  it  is  expedient  that  the  Jns- 
tieo  of  the  Courts  of  Kin^z 
Bndl  and  Cowaum  Pleats  and 
the  BiroBS  of  the  Exchequer  at 
Watminter,  and  the  Justices  of 
Cktfer,  ikoiikl  have  power  and 
ntikoiitT,  upon  their  respective 
<vcsit8  for  taking  the  assizes,  to 
pot  tominonaes,  and  to  make  or- 
den  hi  actions  and  prosecutions, 
ia  tke  auniner  theranafter  men- 
tknedy enacts,  ^Thal,  from  and 
^  die  pasnng  of  the  act,  it 
iUl  and  may  be  lawful  for  the 
Joidoes  of  the  Courts  of  King's 
find  and  Commtm  Fleas^  and  the 
BsnNuoftiie£nsA€9iferat  West- 
■nrtfTjiDd  the  Justices  of  CAei- 
^i  sad  each  and  every  or  any  of 
dMB,  dming  their  respective  cir- 
cbHi  for  taking  the  assizes,  to 
put  jodi  and  the  like  sum- 
MBieB,  and  make  such  and  the 

_  m 

Eke  oideis,  in  all  actions  and  pro- 
McadoBs  wldch  are  or  shall  be 
dependb^in  any  of  his  Mijesty's 
(^^vts  of  record  aft  Westmimierf 

TOL.  IV. 


in  which  the  issue,  if  brought  to 
trial,  would  be  to  be  tried  upon 
such  their  respective  circuits,  as 
if  such  Justices  of  the  Courts  of 
King's  Bench  and  Common  Pleas, 
and  Barons  of  the  Exchequer,  and 
Justices  of  Chester^  were  respec- 
tively Judges  of  the  Court  in 
wUch  such  actions  or  prosecu- 
tions are  or  shall  be  depending; 
although  such  respective  Justices 
of  the  Courts  of  King's  Bench  and 
Common  Pleas,  and  Barons  of  the 
Exchequer,  and  Justices  of  Cheu 
ter,  or  any  of  them,  may  not  be 
Judges  of  the  Court  in  which 
such  actions  or  prosecutions  are 
or  shall  be  depending,  and  such 
summonses  and  orders  shall  be  of 
the  same  force  and  effect  as  if 
such  Justices  of  the  Courts  of 
King^s  Bench  and  Common  Pleas, 
and  Barons  of  the  Exchequer  at 
Westminster  J  and  Justices  of  Ches- 
ter, were  respectively  Judges  of 
the  Court  in  which  such  actions 
or  prosecuti<Hi8  are  or  shall  be 
depen^g.'' 
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1830.        latter  should  not  be  directed  to  make  bU  award  without 

AtnwosTH     ^**^*"8  ^^'  ^^^^  attendance;  for,  in  Hetley  v.  Heiley  (a), 
V.  where  a  difference  subsisted  as  to  the  adjustment  of  a  long 

train  of  accounts,  almost  every  item  of  which  was  contest- 
ed, and  the  matter  was  subsequently  made  the  subject  of  a 
reference,  and  one  of  the  parties  neglected  to  carry  in  his 
vouchers  before  the  time  originally  limited  to  the  arbitra- 
tor for  making  his  award,  and  the  time  having  been  re- 
peatedly enlarged  in  order  to  afford  him  an  opportunity  of 
doing  so; — the  other  party  at  last  applied  to  the  Court, 
on  affidavit,  stating  the  circumstances  of  the  case,  for  a  rule 
to  shew  cause  why  the  party  neglecting  should  not  produce 
his  vouchers  before  a  certain  day,  and  why  the  time  for  mak- 
ing the  award  should  not  be  further  enlarged,  or  why,  on 
the  party's  still  neglecting  to  attend,  the  arbitrator  should 
not  be  directed  to  proceed,  on  hearing  the  other  party 
alone — ^the  Court  granted  the  rule  without  hesitation;  and 
the  party,  instead  of  shewing  cause  against  it,  peremptorily 
undertook  to  deliver  in  his  vouchers  within  the  specified 
time.  Here,  therefore,  the  cause  was  not  out  of  Coort  by 
the  order  of  reference ;  and  it  is  quite  clear  that  such  ao 
order  may  be  amended  either  by  the  Court,  or  by  a  Judge; 
for,  in  Evans  v.  Senor  (6),  the  Court  directed  an  order  of 
reference  at  Nisi  Prius,  made  a  rule  of  Court,  to  be 
amended  by  inserting  certain  matters  which  had  been 
omitted,  they  being  incident  to  the  substance  of  the  agree- 
ment between  the  parties;  and  Lord  Chief  Justice  Gibbs 
said : — "  The  Court  are  in  possession  of  the  order,  by  its 
having  been  made  a  rule  of  the  Court*'  So,  in  GfimtiQ»6 
V.  Bell  (c),  where  a  cause  was  referred  by  an  order  of  A^ 
Prius,  and  the  submission,  which  was  drawn  up  in  the  usual 
terms^  contained,  amongst  others,  that  of  filing  no  bill  in 
equity,  and  it  was  necessary  for  the  defendant  that  a 

(a)  Exch.  M.  T.  1789,  cited  iu  (6)  6  Taunt.  662. 
Kyd  on  Awards,  101;  Caldwell  (c)  4  Taunt  254. 
on  Arbitration,  46. 
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diodd  be  filed,  in  order  to  obtain  a  discovery  of  certi^in  facts         1830. 
material  to  his  defence,  the  Court  allowed  the  order  of  Nisi     ^^^Qf^^^l 
Priaif  and  rule  of  Court  made  in  pursuance  thereof,  to  be  «• 

HfiATHCOTE 

ameiided  bj  striking  out  the  words  **  and  also  consenting 
not  to  bring  any  writ  of  error,  or  file  any  bill  in  equity." 
Here  the  order  for  the  delivery  of  the  particulars  of  the 
defendant's  set-off  was  made  to  meet  the  justice  of  the 
ease,  and  it  could  not  operate  beyond  an  amendment  of 
the  order  of  refisrence.  The  arbitrator,  therefore,  had  a 
right  to  take  the  subject  matter  of  the  set-off  into  his  con- 
lidentioD,  as  a  matter  in  difference  between  the  parties; 
and  there  ia  consequently  no  ground  for  this  application* 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — The  ques- 
tioo  18,  not  whedier  the  order  of  reference  may  be  amend- 
ed,' but  whether  a  Judge  at  the  Assizes  has  power  to 
alter  die  situation  of  the  parties  to  a  suit,  after  the  cause 
his  been  referred  by  an  order  of  Nisi  Prius.  It  is  quite 
dear  he  has  not;  for,  after  the  order  of  reference,  he  was 
Jmdm  (ffido;  and  as  the  defendant  had  neglected  to 
deliTer  the  particulars  of  his  set-off,  as  required  by  the 
fanner  order,  he  was  precluded  from  giving  evidence  in 
sapport  of  it,  in  case  he  had  appeared  in  Court  and  de- 
fended the  cause  at  the  trial.  The  arbitrator  therefore 
ought  not  to  have  received  them  in  evidence.  In  Evans 
V.  Smor,  and  Grimstane  v.  BeU,  the  orders  of  reference 
were  amended,  to  give  effect  to  the  intent  and  mean- 
iBg  of  the  parties.  In  the  former  case,  Lord  Chief 
Joitice  Gibbs  said — "  The  Court  cannot  add  any  thing 
vhidi  requires  the  consent  of  the  parties,  but  they  can 
add  diat  which  the  parties,  in  the  legal  effect  of  their  con- 
tract, aasented  to."  And  in  the  latter.  Sir  James  Mans- 
fidi  Bud : — *'  Neither  is  this  the  sort  of  bill  in  equity  which 
the  nde  of  Court  contemplates,  and  which  means  a  bill 
^^  to  postpone  the  payment  of  a  debt,  or  for  other  pur- 
poses of  vexatious  delay." 

dd2 
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IBSO.  Lord  Chief  Justice  Tikdal. — The  question  in  this  case 

AiHwoKTH     ^  reducible  to  a  very  simple  point.     There  was  a  refer- 
V.  ence  of  this  cause  by  an  order  of  Nisi  Prius — that  is,  of 

the  cause  as  it  then  stood ;  and  it  must  be  assumed  from 
the  terms  of  the  order  of  my  brother  Gaselee,  although  it 
does  not  appear  on  the  face  of  the  awards  that  the  de- 
fendant  had  pleaded  the  general  issue,  and  ^ven  a  notice 
of  set-off;  but  as  he  did  not  comply  with  that  order,  by 
delivering  the  particulars  of  his  set-off  within  the  time 
limited,  he  was  precluded  from  giving  evidence  in  support  of 
such  set-off  at  the  trial.  The  cause,  therefore,  went  down 
virtually  on  the  general  issue.  But,  afiter  the  order  of  refer- 
ence, and  the  first  meeting  had  been  had  before  the  arbi- 
trator, my  brother  Vaughan  made  an  order  that  the  de- 
fendant should  be  at  liberty  to  deliver  the  particulars  of 
his  set-off,  and  such  particulars  were  delivered  accord- 
ingly. Now,  if  the  defendant  were  precluded  from  jiv- 
ing evidence  of  his  set-off  at  the  trial,  by  his  own  re- 
fusal or  neglect  to  deliver  the  particulars  as  required  by 
the  former  order,  he  ought  not  to  be  allowed  to  produce 
or  give  them  in  evidence  before  the  arbitrator;  for  the 
plaintiff  might  not  have  agreed  to  refer  the  cause,  if  he  bad 
supposed  that  the  defendant  might  resort  to  the  particulars 
of  his  set-off*  It  therefore  appears  to  me,  that  the  learn- 
ed Baron  exceeded  his  power  by  ordering  such  particu- 
lars to  be  delivered;  and  if  this  rule  be  made  absolute,  no 
injustice  will  be  done,  as  the  defendant  will  stand  in  the 
same  situation  as  if  the  cause  had  gone  before  the  Jury,  as 
he  would  then  have  been  precluded  from  giving  any  evidence 
in  support  of  his  set-off,  by  his  own  negligence  or  default 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  Al- 
though, by  the  1  Geo.  4,  c.  55,  s.  5,  Justices  of  the  Courts 
of  Westtninsier  Hall  may,  during  their  circuits  for  taking 
the  assizes,  make  such  orders  in  all  actions  which  are  or 
shall  be  depending  in  any  Court  of  record  at  Westmn^s 
in  which  the  issue,  if  brought  to  trials  would  be  to  be  tried 


IN  THE  ELEVENTH  YEAR  OF  GEO.  IV.  403 

upon  8och  their  respective  circuits,  as  if  such  Justices  of        1830; 
the  Courts  above,  were  respectively  Judges  of  the  Court 

'  r  ^  O  ASHWORTH 

in  which  such  actions  are  or  shall  be  depending,  although  «. 

such  Joftticef.  of  the  Courts  above  may  not  be  Judges  of 
the  Court  in  which  such  actions  are  or  shall  be  depending; 
yety  it  does  not  authorize  or  empower  a  Judge  at  the  As- 
mxea  to  make  an  order  after  the  cause  has  been  referred. 
The  words  of  the  act  are  confined  to  actions  in  which 
tie  iisue  is  brought  to  trial  before  the  Judges  at  Nisi 
Prius;  and  here,  if  the  plaintiff  had  conceived  that  the 
defendant  might  produce  the  particulars  of  his  set-off  be- 
fore the  arbitrator,  he  might  have  refused  to  consent 
to  the  reference,  as  the  defendant  was  precluded  from 
giioDg  them  in  evidence  at  the  trial/ through  his  own  de- 
fiiidt.  Although  an  order  of  reference  may,  in  some  in- 
ituices,  be  amended,  yet,  in  Rawtree  v.  King  (a),  where  all 
matters  in  difference  in  the  cause  were  agreed  to  be  re- 
ferred, and  the  associate  by  mistake  drew  up  the  order  of 
reference  generally,  as  to  all  matters  in  difference  between 
the  parties,  the  Court  would  not  allow  it  to  be  amended, 
hot  directe4  &  new  trial. 

Itfr.  Justice  Gaselbs. — The  defendant,  by  neglecting  to 
attend  to  the  terms  of  my  order  for  the  delivery  of  the 
particulars  of  his  set-off,  priecluded  himself  from  giving 
eridenoe  in  support  of  such  set-off  in  case  the  cause  had 
gone  before  a  Jury.  He  must,  therefore,  be  considered 
as  standing  in  the  same  situation  before  an  arbitrator;  and 
I  concur  with  the  Court  in  thinking  that  my  brother 
FoMgham  was  not  authorized  in  making  an  order  for  the 
delivery  of  the  particulars  of  the  set-off,  after  the  order  of 
reference,  and  a  meeting  had  actually  taken  place  before 
the  arbitrator. 

Mr.  Jusdce  Bosanquet  concurring — 

Rule  absolute. 

{a)  5  B.  Moure,  167. 
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Monday,  ChaPMAM  f.  PrICKETT. 

Devise  to  two      ^  ^^^  ^^  ^^  action  of  repleTixi  for  taking  and  detaining 

the  plaintifTs  goods  in  a  dwelKng-house,  situate  in  the  pa- 


tnuteet  and  the 
survivor  of  them, 


or  the  executors  nsh  of  St,  Mary,  Islington^  in  the  county  of  Middkiex. 

tors  of  such,  of  The  defendant  pleaded  several  cognizances,  viz*  First,  as 

frLhlT^!  bailiff  of  John  HodsoU,  under  a  distress  for  186i  for  three 

ages,  and  also  years'  rent  due  on  the  25th  March.  1828,  under  a  demise 

all  hu  stock  or  "^                                                                                           i           «         » 

shares  in  the  at  the  yearly  rent  of  42/.,  payable  quarterly.     SecoiuUij, 

money  In  hand  *^®  ^^^  ^^^  *^^*  ^°'  *^^®  year's  rent  due  to  John  HodsoU 

To  him'^Md  di  ^"  *®  ^^*  MarcA,  1828.     Thirdly,  the  like  cognizance 

shares  or  pro-  as  bailiff  of  e/o/ifi  Burtoti,  toT  IS6L  for  three  years'  rent 

he  mightlbT  ^uc  ou  the  25th  March,  1828,  under  a  demise  at  the  year- 

liUed'^l'upon""  ly  rent  of  42/.,  payable  quarterly ;  and /otir/%,  the  like 

trust  for  testa-  cognizancc  for  42/.  for  one  year's  rent  due  to  John  Bur- 

children;  the  tou  OU  the  25th  MoTchj  1828.    Plcas  in  bar. — Fint,  that 

TOidl!**and°  an  ^^^  plaintiff  did  not  hold  or  enjoy  the  premises  as  tenant 

equal  division  to  to  the  said  John  HodsoU,  or  the  said  John  Burton,  as  in 

be  made  among 

the  children  and  the  Several  cognizances  above  alleged ;  and  secondly,  that 

their  heirs  after 

the  death  of  the  "o  rent  was  m  arrear. 

ctudi^Vad  «!  UP°"  ^^^  *™^  ^^  *«  ^*"«®  ^^^^^^  ^^^  Chief  Justice  re- 
tained the  age  of  dal,  a  verdict  was  taken  for  the  plaintiff  for  four  guineas, 

The  testator  af-  with  liberty  to  enter  a  verdict  for  the  defendant  for  196i 

codTdf,^y°*^**  the  rent  distrained  for,  subject  to  the  opinion  of  the  Court 

which  he  direct-  upon  the  following  case. 

ed  his  copyhold  *^                       ^         ^^ 

estate  to  be  The  premises  in  question,  a  dwelling-house  in  the  pa- 

his  wife  until  risli  of  aS^  Mary,  Islington,  were  copyhold,  holden  of  the 

the  expiration  of  manor  of  Bamcsbttry.     Thomas  Lambe  being  seised  there- 

the  leases,  and  ^                                                     ^ 

after  that  time,  of  according  to  the  custom  of  the  manor,  and  having  snr- 

venient,orwith-  rendered  the  same  (amongst  other  copyhold  premises  held 

bcMhi  for'the**  ^f  ^^^  3*°*®  manor,)  to  the  uses  of  his  wiH,  and  being  also 

beneat  of  the  geised  of  several  freehold  estates,  by  his  will,  bearing  date 

children  and 

their  heirs,  as  the  2lst  Junc,  1804,  duly  executed  and  attested  to  pass 

directed  in  the 

will:— fli?«, 

first,  that  the  copyhold  estate  did  not  pass  to  the  trustees  by  the  wiU  or  codicil;  and  ttetn^t  "^^ 

the  interest  of  the  wife  in  such  estate  determined  on  the  expiration  of  the  leases. 


Priokett* 
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real  ealales,  gave  and  devised  (among  other  things)  as  fol*         18dD. 

lows:  '  """^ 

Chapmait 

"  I  give  and  devise  unto  John  Hodsoll,  of  Carey  ^  ». 
Streei,  Limeolns  Inn,  Esquire^  and  Joseph  Boucock  of  the 
Old  Bailey,  stone-mason,  and  the  survivor  of  them,  or 
die  executors  or  administrators  of  such,  all  those  my  three 
freehold  messuages  in  Pwmivars  Inn  Court,  Holbom,  and 
also  all  my  stock  or  shares  in  any  of  the  public  funds,  and 
all  mcmey  in  band,  or  debts  due  to  me,  to  be  placed  in  the 
lliree  per  cent.  Consols  Bank  of  England^  and  all  shares 
or  property  whereof  I  may  be  possessed  or  entitled  to, 
upon  this  special  trust  and  confidence,  that  they  my 
said  trustees  shall  and  do  permit  and  suffer  my  wife,  Maria 
Dote  Lambe,  to  receive  and  take,  for  and  during  the  term 
of  her  natural  life,  all  rents  and  profits  of  the  said  tines- 
soiges  aad  all  other  fireeholds  or  leaseholds  that  I  may  be 
posseved  of»  and  the  entire  dividends  and  proceeds  of  the 
sui  stock  or  shares  in  the  Bank  of  England,  except  the 
fteseOtB  hereinafter  mentioned,  for  the  support  and  main- 
teosnee  of  herself  and  all  my  legitimate  issue,  which  I  now 
have,  or  may  hereafter  have  by  her,  except  as  follows:  that 
ii  to  say,  in  case  my  reputed  son,  known  by  the  name  of 
Thomas  Lambe,  shall  live  to  attain  the  age  of  twenty-one 
years,  I  will  and  direct  that  they,  my  said  trustees,  shall 
aad  do  with  all  convenient  speed,  transfer  and  assign  over 
to  him  200L  stock  of  the  Three  per  cent.  Consols  of  the 
Bank  of  England,  part  of  my  stock  or  share  therein,  and 
to  have  no  other  claim  on  my  property  whatsoever,  but  to 
be  in  full  of  all  bequests  from  me  to  him;  and  I  do  hereby 
farther  will  and  direct  my  said  trustees  to  assign  and  trans- 
fer unto  each  and  every  of  my  lawful  children,  the  like  sum 
of  400/.  Three  per  cent.  Consols,  part  of  my  stock  or  share 
therein,  when  and  so  soon  as  they  shall  respectively  attain 
their  respective  ages  of  twenty-one  years;  and  from  and 
after  the  decease  of  my  said  wife,  and  all  my  children 
have  attained  the  age  of  twenty-one  years,  I  will  and  di- 
rect that  my  said  trustees,  or  the  survivor  of  them,  or  the 
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1830.  executors  or  administrators  of  such  surviyor,  do  and  shall 
Ohapman  m^I^^  <^n  equal  division  among  and  between  all  my  said 
.     «•  children  and  their  heirs,  of  my  said  three  freehold  me^- 

suageSy  either  by  sale  or  otherwise,  as  may  be  deemed 
most  conclucive  to  the  interest  of  my  said  children;  sod 
also  do  and  shall  in  like  manner  transfer  over  unto  my  said 
children,  all  the  remaining  part  of  my  stock  or  share  in 
the  Three  per  cent.  Consols  Bank  of  England,  apd  all 
stock  or  shares,  my  property ,  estate,  and  effects,  and  to 
divide  the  same  in  equal  shares  and  proportions  amcmg 
and  between  all  my  said  children  and  their  heirs."  And 
the  testator  thereby  appointed  the  said  John  HodsoUnni 
Joseph  Boueock,  and  his  widow  Maria  Dove  Lambe,  ex- 
ecutors and  executrix  of  his  wilL 

The  testator  afterwards  made  the  following  codicil:  "I, 
Thomas  Lambe^  do  hereby  will  and  direct  that  my  copyhold 
estate  in  Church  Street,  Islington,  be  transferred  to  my  be- 
loved wife,  Maria  DoveLambe,  until  the  expiration  of  ike 
leases;  and  after  that  time,  as  soon  as  convenient,  or  within 
one  year,  to  be  sold  by  public  auction,  the  money  tobepkced 
in  the  Three  per  cent.  Bank  of  England  stock,'for  the  bene- 
fit of  my  children  and  their  heirs,  as  directed  in  the  will  If 
it  should  please  God  to  call  her  before  that  time  of  the  expi- 
ration of  the  leases,  the  copyhold  to  be  sold  by  public  auctioDj 
as  soon  as  convenient,  and  the  money  placed  as  above  di- 
rected.— N.  B.  If  there  should  not  be  money  sufficient  in 
my  possession,  at  the  time  of  my  decease,  to  pay  the  fine  of 
the  copyhold,  proving  the  will,  and  funeral  expenses,  my 
executors  to  sell  out  of  the  Three  per  cent.  Consok,  600t 
or  a  smaller  sum,  as  may  be  required.  Witness  my  hand, 

Thomas  Lambe." 

The  testator  died,  without  having  altered  or  revoked  his 
will  or  codicil,  on  the  1 1th  May,  1806,  seised  of  the  copy- 
hold in  question.  He  left  his  wife,  the  said  Maria  Ih^ 
Lambe,  and  three  lawful  children  by  her,  aurvi?iDg  him- 
self, viz.  Joseph  Lambe,  Maria  Dove  Lambe  the  young- 
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IN  THE  KLEVKNTH  YEAR  OF  GEO.  IV.  407 

er,  and  Harriett  Lambe.   The  will  and  codicil  were  prov-         1830. 
ed  by  the  widow  and  the  said  John  HodsoU  and  Joseph      ~^ 

'  *^  Chapman 

BoMcoei,  in  the  Prerogative  Court  of  Canterbury,  on  the  _  v. 
2Sid  May,  1806.  On  the  1 1th  July,  1806,  the  said  John 
Hodtall  and  Joseph  Boucock,  were  admitted  tenants  of 
the  premises  in  question,  on  the  Court  rolls  of  the  manor, 
as  devisees  in  fee,  at  the  will  of  the  lord,  pursuant  to  the 
will  and  codicil  of  the  testator,  and  upon  the  trusts  therein 
mentioQed.  The  admission  stated  the  testator's  surrender 
to  the  use  of  his  will«  his  devise  to  HodsoU  and  Boucock, 
of"  an  his  property  whereof  he  might  be  possessed  or  en- 
titled to,"  upon  certain  trusts  in  the  will  and  codicil  parti- 
cabriy  mentioned,  and  described  the  copyhold  tenements, 
of  which  the  lord  of  the  manor  by  his  steward  did  deliver 
man  by  the  rod,  according  to  the  custom  of  the  manor,  to 
hold  the  said  premises,  with  the  appurtenances,  unto  the 
laid  HodsoU  and  Boucock,  and  their  heirs,  pursuant  to 
the  said  wiU,  of  the  lord  of  the  manor,  by  the  rod,  &c. 

The  said  Maria  Dove  Lambe,  the  widow,  on  the  ISth 
fX  August,  1807,  intermarried  with  John  Burton,  one  of 
the  persons  under  whom  the  defendant  made  cognizance, 
and  she  died  on  the  SSrd  November,  1823,  without  having 
had  issoe  by  the  said  John  Burton.  The  three  legitimate 
children  of  the  testator  all  died  in  the  life-time  of  their 
mother  under  the  age  of  twenty-one  years,  unmarried  and 
vitbout  issue.  Letters  of  administration  of  the  personal 
estate  of  the  said  Mrs.  Burton,  and  of  the  testator's  said 
three  mfiint  children,  were  granted  by  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury  to  the  said  John 
BurUm,  at  the  times  following,  vix.  of  the  personal  estate 
of  thesud  Mrs.  Burton,  on  the  3rd  of  February,  1824, 
and  of  the  said  Joseph  Lambe,  Maria  Dove  Lambe  the 
yonnger,  and  Harriett  Lamb,  on  the  9th  oi  February, 
1824*.  The  said  Joseph  Boucock  died  on  the  5th  Febru- 
ary,  1885,  leaving  the  said  John  HodsoU,  who  was  the  other 
person  under  whom  the  defendant  made  cognizance,  him 
aaniTiDg.  The  lease  mentioned  in  the  will  of  the  premises 
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in  question,  expired  on  the  S5th  of  December,  1821.  The 
plaintiff  was  let  into  possession  by  Mrs.  Burton  in  October, 
1833|  to  hold  from  Miehaelmcu  preceding,  at  the  yearly  rent 
oi4&Lf  payable  quarterly;  and  he  remained  in  possessioQ 
from  that  time  up  to  the  time  of  the  distress. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
upon  the  facts  stated,  the  defendant  was  entitled  to  a  ver- 
dict upon  any  or  either  of  the  cognizances  before  men- 
tioned. If  the  Court  should  be  of  opinion  that  the  defend- 
ant was  entitled  to  a  verdict  under  either  of  the  sud  cog* 
nizances,  then  a  verdict  was  to  be  entered  for  him  for  soch 
sum  as  the  Court  should  direct,  and  the  value  of  the  goods 
distrained  to  be  taken  as  of  the  value  equal  to  the  rent  in 
arrear.  But  if  the  Court  should  be  of  opinion  that  the 
defendant  was  not  entitled  to  a  Verdict  upon  either  of  the 
cognizances,  then  the  verdict  for  the  plaintiff  was  to  stsiid. 

The  case  was  twice  argued ; — first,  in  the  last  Trnft/y 
Term  by  Mr.  Serjeant  Wilde,  for  the  plaintiff,  snd  Mr. 
Serjeant  Lawes,  for  the  defendant.  The  Court  took  tbe 
to  consider ;  and  in  the  last  Michaelmas  Term  Lord  Chief 
Justice  Tindal  said,  that  there  was  a  difference  of  opinion 
on  the  Bench,  and  he  therefore  directed  the  case  to  be  re- 
argued (a). 


(a)  On  the  first  argument,  the 
cases  of  Doe  d.  Plai/er  v.  Nuholls, 
1  Barn.  &  Cress.  336 ;  S.  C.  2  Dow. 
&  Ryl.  480 ;  Doe  d.  Woodcock  v.  Bar. 
Mro/7, 6  Taunt.  332;  S.  C.  I  Marsh, 
90;  Doe  d.  Budden  v.  Harris,  2 
Dow.  &  Ryl.  36;  Morrant  v.  Gough, 
1  Man.  &  Ryl.  41 ;  S.C.  7  Barn. 
&  Cress.  206;  Trent  v.  Hanningy 
1  New  Rep.  1 16;  Holder  d.  Sul- 
yarrfv.Pr«toii,2Wl8.400;  Sug- 
den  on  Powers,  3rd  edit.  106; 
Coke  Littleton,  sect.  169;  and 
Bentham  v.  Wiltshire,  4  Madd. 
44,  were  cited  for  the  plaintiff,  to 
shew  that  if  the  trustees  took  any 


interest  under  the  will  and  codtdif 
they  only  took  for  the  purposes  of 
carrying  the  trusts  into  execution; 
and  that  the  general  rule,  deduci- 
ble  from  those  authorities,  is,  that 
where  an  estate  is  devised  to  trus- 
tees for  particular  purposes,tbe  le- 
gal estate  is  vested  in  them  as  loog 
as  the  execution  of  the  trust  re 
quires  it,  and  no  longer;  andther^ 
fore,  as  soon  as  the  trusts  are  sstis- 
fied,  it  will  vest  in  the  person  beD^ 
ficially  entitled  to  it:— and  in 
this  case  there  were  no  words  in 
the  will  and  codicil  which  gaie 
the  trustees  any  estate  beyond  tbe 
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A  aecood  argument  accordingly  took  place  on  a  fonner 
day  in  this  tem«  by  Mr,  Serjeant  Scriven,  for  the  plaintiffi 
and  Mr.  Se^eant  Taddy^  for  the  defendant 

For  the  plaintiff  it  was  insisted,  that  neither  of  the  cog* 
nimces  could  be  sustained  ;--^r«^9  because  the  copyhold 
est&te  did  not  pass  to  the  trustees  under  the  will; — ^and 
teeoHihf,  that  the  interest  in  such  estate,  which  passed  to 
tlie  tesftttor's  widow  under  the  codicil,  was  determined  on 
the  expiration  of  the  lease  of  the  premises  in  question,  on 
^tiSAi  December f  1821',  or,  at  all  events,  on  her  death,  in 
Hnumier^  18S3*  Firttf  The  testator  did  not  make  any 
disposition  of  bis  copyhold  estate  by  his  will.  He  devised 
to  tvo persons  therein  named,  and  the  survivor,  "  all  those 
Iw  three  firediold  messuages  in  FumivaXs  Itm  Court ^  Hoi' 
io^^  sad  also  all  his  stock  or  shares  in  any  of  the  public 
iiiiids,  and  all  money  in  hand,  or  debts  due  to  him,  and  all 
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tune  dnriBg  which  the  tnut  was 
to  be  perfonned. 

For  the  defendant,  the  cases  of 
Dot  i.  Wdl  T.  Ijmglunds,  14 
Eat,  370;  Roe  d.  SheU  v.  Patti- 
Km,  16  East,  221;  Doe  d.  Morgan 
T.  iforgoxy  6  Bam.  &  Cress.  512; 
S.  C  9  Dowl.  &  Ryl.  633;  i^t- 
aolb  T.  BuUktr,  18  Ves.  193; 
ad  AW  V.  Hoy,  5  Madd.  38,  were 
ated,  to  shew  that  the  testator's 
real  and  copyhold  estates  passed  to 
tbe  inateea  aader  the  word  proper^ 
I*  b  tbe  will.  The  cases  of  Jen- 
^•ddd.  /aUsUu  V.  Jenkins,  WUles, 
650;  Harton  v.  Harton,  7  Term 
R^  652;  and  Fletcher  v.  Simton, 
2  Term  Rep.  656,  were  cited,  to 
ihew  thai  the  trustees  took  a  legal 
estate  in  fee  in  the  real  and  copy- 
bold  estates,  under  the  will  and 
co^dl;  and  Bacoj^t  Abridgment, 
tit  **  Leatei  1.,"  was  referred  to  as 
the  principle,  that,  al- 


though a  tenant  for  life  cannot 
make>  leases  to  continue  longer 
than  Ins  own  life,  yet,  if  he  make 
a  lease  for  twenty  years  geQerally, 
and  afterwards  he  in  the  reversion 
confirms  that  lease,  and  then  the 
tenant  for  life  dies,  although  this 
at  first  would  have  determined  by 
the  death  of  the  lessor,  yet  the 
confirmation  made  it  good,  and 
unavoidable  for  the  whole  term. 
But  if  the  lease  had  been  for  twen- 
ty years,  if  the  lessor,  tenant  for 
life,  should  so  long  live;  there j  if 
the  revernoner  had  confirmed  the 
lease,  yet  it  would  not  prevent  its 
voidance  upon  the  death  of  the 
tenant  for  life;  and  bkJennery. 
Morgan,  1  Peerc  Wms.  392, 
where  a  tenant  for  life  leased  for 
years,  rendering  rent  half  yearly, 
and  died  in  the  middle  of  the  year, 
a  Court  of  equity  refused  to  ap- 
portion the  rent,  as  to  time. 
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1830.  shares  or  property  whereof  he  might  be  possessed  or  en- 
CH4rMAN  ^tl^d  to.*"  Admitting,  that  the  word  'property'  has  in  se- 
^    ^'  vera!  cases  been  held  to  be  sufficient  of  itself  to  pass  a  real 

or  copyhold  estate,  yet  it  must  appear  from  other  parts  of 
the  will,  to  be  the  dear  intention  of  the  testator  that  it 
should  be  applied  to  such  estate.    Here,  howcTer,  the 
rule  of  construction  is  pointed  out  by  the  wiU  itself;  for 
the  word  property  is  preceded  by  and  coupled  with  die 
word  «Aar^«,  which  applies  to  the  testator's  stock  or  shares 
in  the  funds,  which,  ex  vi  termini^  relate  to  personalty.  It 
is  a  well-known  and  long-established   proposition,  that 
where  a  person  is  possessed  of  freehold  and  leasehold  pro- 
perty, the  leasehold  will  not  pass  by  a  general  devise  a]>- 
plicable  to  freeholds,  unless  an  intention  to  include  lease- 
holds under  those  words  can  be  collected  from  the  face  of 
the  will,  or  from  the  nature  or  situation  of  the  leaseholds 
themselves.     It  was  therefore  resolved,  in  Rote  v.  Bart- 
lett  (a),  that  if  a  man  hath  lands  in  fee,  and  lands  for  yearsi 
and  devises  all  hb  lands  and  tenements,  the  fee-simple 
lands  pass  only,  and  not  the  lease  for  years.  And  if  a  man 
hath  a  lease  for  years,  and  no  fee-simple,  and  deviseth  all  his 
lands  and  tenements,  the  lease  for  years  passes;  for  other- 
wise the  will  would  be  merely  void.  This  proposition  has  pre- 
vailed from  the  time  it  was  established,  to  the  case  of  Thamf- 
eon  V.  Lady  Lawley  (i),  where  it  was  considered  to  be  a  rule 
not  to  be  shaken ;  and  it  was  consequently  held,  that,  under  a 
general  devise  of  all  manors,  messuages,  lands,  tenementSi 
and  hereditaments,  leaseholds  did  not  pass,  unless  there 
were  something  to  shew  an  evident  intention  of  the  devisor 
that  they  should  pass.    Here,  so  far  from  any  intent  of  the 
testator  to  pass  real  property  of  any  kind  under  the  word 
property,  the  contrary  expressly  appears;  for,  having  first 
disposed  of  his  freehold  messuages  in  FumivaTs  Inn  Conrt, 
he  proceeds  to  his  personalty,  viz.  his  stock  or  shares  in 

(a)  Cro.  Car.  S92.  (b)  2  Bos.  k  Pul.  303;  5.  C.  5  Ves.  476. 
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the  fiindsy  and  all  money  in  hand,  or  debts  due  to  himi  and  1890. 

all  shares  or  property  whereof  he  might  be  possessed  or      chafmaw 
entitled  to,  clearly  meaning  property  ejusdem  generis  with  «• 

his  stock  or  shares  in  the  funds.  But  the  codicil  removes 
all  doubt,  as  it  shews  that  the  testator  did  not  mean  to  alter' 
my  of  the  dispositions  in  his  will,  but  to  supply  an  omis- 
sion discovered  subsequently  as  to  his  copyhold  estate, 
which  he  directs  to  be  transferred  to  hb  wife,  until  the 
expiration  of  certain  leases;  and,  as  the  trustees  are  not 
Darned,  or  even  referred  to  in  the  codicil,  they  took  no- 
thing onder  it;  and  it  does  not  appear  when  it  was  exe- 
cuted, as  it  has  no  date;  it  might,  therefore,  have  been 
Dsde  shortly  afker  the  execution  of  the  will.  The  testa- 
tor clearly  meant  that  his  wife  should  have  the  legal  and 
equitable  possession  of  the  copyhold  till  the  expiration  of 
the  leases;  and  she  might  have  been  admitted  during  her 
lifetime,  for  the  tenant  may  compel  the  lord  to  admit  him 
for  a  limited  period  or  interest,  as  for  a  term  of  years,  or 
fiff  life;  and  the  estate  was  expressly  directed  to  be  trans* 
fened  to  her  until  the  expiration  of  the  leases.  It  is  also 
swell-known  and  established  principle,  that  any  generali- 
ty of  expression  in  a  will  or  codicil,  may  be  limited  or  con- 
trolled by  any  particularity  of  intention  made  apparent  in 
odier  parts  of  such  instruments ;  as  in  TimetdeU  v.  Perkint{d)^ 
where  the  testator  explained  his  own  meaning  of  the  word 
fito/e,  by  expressly  confining  it  to  personal,  as  ready  mo- 
ney, plate,  &c.  &C.  In  Roe  A.  HeUing  v.  Yeud  (i),  the 
testator,  after  directing  his  debts  to  be  paid  by  his  execU'* 
ton,  and  making  several  bequests  of  annuities  and  moneys 
gave  to  his  five  grandchildren,  whom  he  appointed  his 
executors,  as  follows : — '^  iill  the  remainder  of  my  property 
whatsoever,  to  be  divided  equally,  share  and  share  alike^ 
after  their  paying  and  discharging  the  before-mentioned 
anniuties,  legacies,  and  demands,  or  any  I  may  hereafter 

(«)  2  Alk.  102.  (6)  2  New  Rep.  214. 
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1930.        make  by  codicil  to  this  my  will;  all  my  goods,  stock,  biUa, 

Chapman      ^>^^»  book  dcbts,  securitieSi  and  funded  property ;"  it  was 

V.  heldi  that  the  testator's  real  estate  did  not  pass  under  the 

Prick  ctt 

residuary  clause,  there  being  no  provision  throughout  the 
will  that  appeared  to  have  any  relation  to  real  estate;  and 
the  intention  of  the  testator  being  doubtful,  the  Court  de- 
termined that  the  title  of  the  heir  should  prevaiL  In  Doe  d. 
HwrreUy.HurreU  (a),  it  was  held,  that  the  words, '  restaod 
residue  of  the  testator's  estate  and  effects,'  did  not  extend 
to  real  estates,  from  the  apparent  intention  manifested  bj 
the  testator  of  not  extending  the  word  effects  to  real 
estates.    In  Newland  v.  Mafjoribanis{b),  the  testator  de- 
vised all  the  rest,  residue,  and  remainder  of  his  estate,  of 
whatsoever  nature  or  kind  the  same  might  be;  and  Sir 
James  Mansfield  66id — *'  That  there  was  no  doubt  that  the 
words,  ^  of  what  nature  or  kind  soever,'  would  compre- 
hend realty;  yet,  he  thought  on  consideraticm,  that  the 
testator  did  not  mean  to  include  his  real  estate,  for  that 
the  import  of  words  might  be  restrained  or  extended  by 
the  context*"  In  Doe  d.  Bwmy  v.  Rout  (c),  a  bequest  of  all 
the  testatrix's  stock  in  trade,  household  goods^  wearing  ap- 
parel, ready  money,  securities  for  money,  and  every  oiker 
thing  her  property y  of  what  nature  or  kind  soever,  to  her 
sbter,  to  and  for  her  own  proper  use  and  disposal,  was 
held  not  to  pass  land,  it  being  controlled  by  indications 
which  rendered  the  testatrix's  intent  uncertain;  althougbi 
if  the  intention  to  pass  land  had  clearly  appeared,  the 
words  would  have  been  sufficient  to  carry  it.    In  Mask 
V.   Mawdsley  (d),  a  feme  covert,  having  power  to  dis- 
pose by  will  of  personal  property,  and  of  a  real  estate  at 
N*9  by  her  will,  after  reciting  the  power,  gave  several  pecu- 
niary legacies,  and  then  gave  to  her  husband  her  fields  and 
house  atiV.,  likeviise  the  remainder  of  her  personalty,  and 


(a)  5  Bam.  &  Aid.  18.  (c)  7  Taunt.  79- 

(6)  5  Taunt.  268.  {d)  ]  Sim.  286. 
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all  she  might  die  possessed  of  after  payment  of  her  debts,         1830. 
legacies,  and  funeral  expenses;  it  was  held,  that  the  hu8«      chapman 
band  took  a  life  estate  only  in  the  realty,  notwithstanding  v- 

the  gift  to  him  of  all  the  testatrix  might  die  possessed  of. 
Id  Woollam  ▼.  Kenwcrthy  (a),  it  was  held,  that,  under 
the  general  word  *  estate,'  in  a  will,  a  real  estate  would 
pass,  unless  it  were  restrained  by  the  intention  of  the  tes- 
tator, to  be  collected  from  the  whole  of  his  will ;  for,  as  the 
Lord  Chancellor  said  {b) — *'  The  question,  whether  the 
words,  *  all  my  estate  and  effects,'  will  include  a  real  estate  or 
not,depcnd8,^r^,  upon  the  immediate  context  of  the  will; 
aBd,<fC(Mid2y,  upon  the  general  form  and  schemeof  the  will, 
as  deiiMMistratiiig  the  intention.'*  But  supposing  that  in 
this  case  the  copyhold  estate  was  substantially  disposed  of 
Irj  the  testator  in  his  codicil,  and  the  trustees  had  been  du- 
ly adimtted  as  tenants,  yet  their  legal  interest  would  haye 
ceased  long  since,  as  they  would  only  have  taken  for  a  li- 
nited  period,  and  for  the  mere  purposes  of  carrying  into 
execution  the  trusts  of  the  will  and  codicil.  It  is  quite 
dear  that  they  did  not  take  an  estate  in  fee;  for  the  testa- 
tor^  by  his  will,  directed  them  to  transfer  a  certain  sum  of 
3fer  ceni.  Consols  to  each  of  his  children,  when  they 
should  attain  their  respective  ages  of  twenty-one;  and  he 
iisiffy  directed  them  to  make  an  equal  division  of  his  three 
frediold  houses  amongst  his  children,  by  sale  or  otherwise, 
after  the  decease  of  his  wife,  and  aU  his  children  should 
hafc  attained  the  age  of  twenty-one ;  and  as  all  his  chil- 
dren died  in  the  life-time  of  their  mother,  under  that 
age,  it  is  dear  that,  on  her  death,  there  was  an  end  of  the 
trust,  and  the  only  remaining  one  is  in  the  nature  of  a  re- 
sulting trust,  for  the  benefit  of  the  heir-at-law,  who  is  not 
before  the  Court.  In  Doe  d.  Woodcock  v.  Barthrop 
Mr.  Justice  Heath,  in  delivering  the  judgment  of  the 

W  9  Vcs.  137.  {h)  Lord  Eidm. 
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1830.        Court,  said  (a)~"  It  b  a  general   rule  that  the  legal 

Cbapmaii     estate  in  the  trustees  shall  be  carried  only  so  far  as  is 

«•  necessary  to  effectuate  the  severalintentions  of  the  will;" 

PmCEETT.  'L 

and  in  Doe  d.  Player  v.  NiehoUs,  Mr.  Justice  Baykff 
said  {by--'"  It  may  be  laid  down  as  a  general  rulci  that 
where  an  estate  is  devised  to  trustees  for  particular  pur- 
poses, the  legal  estate  is  Tested  in  them  as  long  as  the 
execution  of  the  trust  requires  it,  and  no  longer;  and  there- 
fore, as  soon  as  the  trusts  are  satisfied,  it  wiU  vest  in  tbe 
person  beneficially  entitled  to  it.    Doe  v.  Simpson  {e), 
and  Doey,  TifMns(d)f  are  authorities  upon  that  point."  In 
Hawker  V.  HawJcer{e)^  a  testator  devised   all  his  real 
estates  in  several  parishes  to  trustees,  their  heirs  and 
assigns,  for  ever,  upon  trust  to  sell  his  estate  at  H.  to 
pay  his  debts;  and,  in  case  it  should  not  be  sufficient, 
then,   as  to  his  estate  at  F.,   upon  trust  to  sell  that 
also,  to  make  good  the  defidency;  but,  in  case  it  should 
not  be  necessary,  then,  as  to  his  estate  at  jP.,  and  bis 
other  remaining  estates,  in  trust,  to  receive  the  rents  apd 
profits  till  his  daughter  came  of  age,  and  then  to  pay 
such  of  the  rents  and  profits  as  had  not  been  applied  to 
her  maintenance  and  education,  together  with  the  surplus 
money  arising  from  the  sale  of  his  estate  at  i^.,  if  it  should 
be  sold,  to  his  daughter,  upon  coming  of  age,  and  from  that 
period  to  the  use  of  the  trustees  for  the  life  of  his  daugh- 
ter, and  after  her  death  to  the  use  of  her  children— and, 
by  a  codicil  to  his  will,  in  which  he  made  an  alteration  as 
to  the  trustees,  the  testator  devised  his  estates  to  the  new 
trustees  therein  named,  and  to  the  survivors  and  surrivor 
of  them,  and  the  heirs  of  such  survivor  **  such  estates  as 
aforesaid,  in  trust  as  aforesaid.*'    It  appeared  that  tbe 


(a)  5    Taunt.   385;    &  C.   1  (c)  5  East,  162. 

Marah.  95.  {d)  1  Bam.  &  Aid.  530. 

(6)  1  Bam.  &  Cresa.  342;  S.  C.  (e)  3  Bam.  &  Aid.  537- 
2  Dow.  &  Ryl.  480. 
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ettate  at /i^,  when  sold,  was  alone  sufficient  to  pay  the         1890. 
debts;  and  it  was  held  that  the  trustees,  and  the  survivors      chapman 
and  surriTor  of  them,  and  the  heirs  of  the  survivor,  took  ^» 

only  an  estate  for  the  life  of  the  daughter  in  the  remain* 
ing  estates  at  F.  and  elsewhere.  In  Doe  d.  Player  v. 
NkioOi^  the  testator  devised  to  trustees,  in  trust  for  his 
only  ion,  all  bis  freehold  and  copyhold  lands,  io  be  trans^ 
ffrred  to  him  as  soon  as  he  should  attain  twenty-one  years 
of  age ;  and  Mr.  Justice  Bayley  said  (a) — **  The  usual  mode 
of  tnmsferring  a  copyhold  estate  is,  that  the  person  hav« 
ing  die  estate  surrenders  it  to  the  lord,  and  suffers  another 
perMJO  to  be  admitted  as  tenant  on  the  rolls.  If  the  trus- 
tees in  Uiis  case  took  an  estate  in  fee,  it  would  be  neces- 
sary for  them  to  make  an  actual  surrender  of  the  estate, 
in  order  that  it  might  pass  from  them  to  the  surrenderee* 
If,  however,  the  estate  limited  to  them  be  determinable  as 
soon  as  the  object  of  the  testator's  bounty  attain  the  age  of 
tventy-one  years,  his  admittance  on  the  Court  rolls  would 
operate  as  a  transfer  of  the  estate.  It  would  not  then  be 
oeoesaary  that  there  should  be  a  transfer  of  any  interest 
from  the  trustees  to  him,  in  consequence  of  the  determina- 
tion of  the  trust  estate  at  that  period,  and  his  admittance 
would  be  sufficient  to  satisfy  the  words  '  to  be  transfer- 
red;*" and  Mr.  Justice  HobroydBsAd  {b) — "  It  has  been  said 
tbat  the  trustees  are  to  transfer  the  estate,  and  that  the 
msin  and  possession  of  the  legal  estate  is  necessary,  in  or- 
der to  transfer  it  to  the  cestui  que  trusty  when  he  comes 
of  age.  But  they  are  not  to  transfer  the  legal  estate,  but 
the  copyhold  lands.  A  surrender  may  be  necessary  to 
transiier  the  legal  estate,  but  copyhold  lands  may  be  trans- 
ferred without  any  surrender."  The  trustees,  therefore, 
io  this  case  need  not  have  been  admitted  tenants;  or,  at  all 
events,  they  were  improperly  admitted  as  devisees  in  fee, 
^  the  testator  only  meant  that  the  transfer  should  be 

{a\  I  Bam.  &  Cress. 343.  {h)  Id.  344. 
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1830.        made  to  his  wife,  until  the  expiration  of  the  leaaea;  but  if 

CnATUAM      ^^  ^^^^  before,  her  interest  was  to  detennine  with  h^r  Ufe« 

V.  Although,  in  Bentham  ▼.  WiliMre(a\  the  Vice  Chancel- 

PRtCKSTT* 

lor  held,  that  executors  are  empowered  to  sell  a  real  es- 
tate where  the  power  is  expressly  given  to  them,  or  is  neces- 
sarily to  be  implied,  from  the  produce  being  to  pass  thiough 
their  hands  in  the  execution  of  their  office ;  yet  here  the  trus- 
tees took  no  legal  estate  in  the  copyhold,  either  under  the 
wiH  or  codicil,  and  the  mere  circumstance  of  their  having 
been  admitted,  ought  not  to  prejudice  or  afl^ct  the  question. 
The  lord  is  merely  an  instrument;  he  can  only  trans- 
fer an  estate  according  to  the  surrender,  and  accord- 
ing to  his  authority.  He  cannot  vary  in  person,  estate, 
tenure,  or  in  any  other  collateral  points;  if  he  exceed  his 
authority,  his  admittance  is  good  only  pro  Umio{by 
In  Baddeley  v.  LeppingweU^  Mr*  Justice  Wilmoi  said  {e)— 
'*  The  lord  is  not  entitled  to  his  fine  till  admittance;  but 
the  admittance  is  merely  form.  The  estate  must  be  ac- 
cording to  the  surrender,  and  not  according  to  the  admit- 
tance." And  in  Zauch  d«  Farse  v.  Forse,  Mr.  Justice 
Lawrence  and  Mr.  Justice  Le  Blanc  asked  (i/),  if  the  lord 
admit  one  upon  a  mistaken  claim,  which  turns  out  to  have 
no  foundation,  how  can  that  pass  the  estate  to  him?  And 
Lord  EUenborough  in  giving  his  judgment  said  {e) — *'  An 
admittance  to  a  copyhold  does  not  in  itself  constitute  a  pos- 
session; it  only  ^ves  the  party  the  means  of  possession  if 
he  have  a  good  title  to  it;"  and  here  the  admission  of  the 
trustees  as  devisees  in  fee  was  inconsistent  with  the  legal 
title,  and  ipso  facto  void. 

For  the  defendant,  it  was  insisted,  that  the  trustees  nam- 
ed by  the  testator,  took  a  legal  estate  in  fee  under  the 
will  and  codicil  taken  together,  in  order  to  enable  them 
to  carry  into  eflfect  the  trusts  of  the  will  Now,  the  co- 
dicil was  made  after  the  will.    The  testator  in  the  first 

(a]4Madd.44.  (d)  7  Esst,  191. 

(h)  Cofte*!  Copyholder,  s.  41.  {e)  Id.  192. 

(c)  3  Burr.  1543, 
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place  devised  to  tbe  trustees,  and  the  sumvor  of  them,  or         1830. 
the  ezeeutors  or  administrators  of  such  survivor,  his  three       chapman 
freehold  messuaiies,  stock  in  the  funds,  money,  and  debts  »• 

Prickett* 

doe,  and  all  shares  or  property  whereof  he  might  be  pos- 
sessed or  entided  to.  Hod$oU^  the  surviving  trustee,  cer- 
tainly todc  a  larger  estate  than  an  estate  for  life:  and  when 
be  entered  on  the  trust  with  Boucock,  they  were  empow- 
ered to  dispose  of  the  freehold  messuages,  by  sale  or  other* 
wise,  and  make  an  equal  division  among  the  testator's 
diiidren  and  iheir  heirs.  They,  therefore,  could  not  take 
a  less  estate  than  an  estate  in  fee,  and  if  they  once  took  that 
estate,  there  is  nothing  in  the  will  to  divest  them  of  it  at  a 
subsequent  period,  and  the  estate  a  trustee  takes  must  be 
commenserate  writh  the  extent  of  the  trusts.  In  Doe  d. 
Kai/err.  NicioUs{a)f  a  testator  devised  to  trustees,  in  trust 
forhis  only  son,  all  his  freehold  and  copyhold  lands,  to  be 
transferred  to  him  as  soon  as  he  should  attain  twenty-one, 
sod  in  case  he  should  die  before  he  attained  that  age, 
then  to  A.  J?.,  his  heirs,  and  assigns ;  and  it  was  held,^ 
that  the  trustees  took  in  the  copyhold  lands,  an  estate  for 
yean,  determinable  on  the  son's  attaining  twenty-one,  or 
bj  his  death  before  that  period ;  and  Mr.  Justice  Hoi- 
rondmi — "  There  are  no  words  in  the  will  which  give 
tbe  tnistees  any  estate  beyond  the  time  during  which  the 
tnist  vas  to  be  performed ;  and  then  the  case  falls  within 
tbe  general  rule,  that  a  trust  estate  is  not  to  continue  be- 
jond  the  period  required  by  the  purposes  of  the  trust." 
Here,  however,  the  trustees  were  directed  to  sell  the  free- 
bold,  after  the  decease  of  the  testator's  wife  and  the  child- 
ren had  all  attained  the  age  of  twenty*one.  In  Biscoe 
▼•  Perkms{b)f  on  a  devise  to  trustees  and  their  heirs,  for 
tbe  life  of  the  devisor's  son,  to  support  contingent  remain- 
^}  in  trust  to  permit  him  to  receive  the  rents  for  life,  and, 
^  his  decease,  to  his  first  and  otlier  sons  in  tail^it  was 

^«)  1  Birn.  &  Cress.  336.'  {b)  I  Ves.  &  Beames,  485. 
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18d0.        held  I  that  the  legal  estate  was  in  the  trustees,  as  the  pur- 

Chapm AN      P^^®  °^  preserving  the  contingent  remainders  required'that 

^'  it  should  be  in  them.     If  the  testator  had  not  made  a  co- 

Prickett 

dicily  there  can  be  no  doubt  but  that  the  copyhold  estate 
would  have  passed  to  the  trustees  under  the  wiU,  by 
which  his  freehold  messuages,  stock,  money,  debts,  and 
all  shares  or  property  of  which  he  was  possessed,  were 
devised  to  the  trustees.  Although  the  word  *  property/ 
is  foutod  to  be  in  connection  with  the  word  *  shares,',  yet 
it  is  not  to  be  restrained,  or  taken  to  apply  to  personal 
property,  or  to  property  ejusdem  generis ;  for,  in  Doeii. 
Wall  V.  Langlan(is{a)f  where  a  testator,  after  giving  se- 
veral pecuniary  legacies,  bequeathed  as'  follows : — To  K 
D,,  and  E.  W.,  I  give  and  bequeath  all  and  every  the  re- 
sidue of  my  property,  goods  and  chattels,  to  be  divided 
equally  between  them^  share  and  share  alike;  and  it  was 
contended  that  the  word  property  was  restrained  by  the 
subsequent  worda  goods  and  chattels;  yet  Lord  EUen- 
borough  held,  that  the  more  obvious  and  natural  sense 
was,  that  they  should  be  taken  cumuktiive^  that  is,  as  pro- 
perty, and  goods  and  chattels,  and  consequently,  that  the 
real  estate  passed  under  the  former  words.  Here,  the 
testator  did  not  mean  to  die  without  disposing  of  the 
whole  of  hb  property ;  and  the  Court  will  give  an  exten- 
sive rather  than  a  restrictive  construction  to  the  whole  of 
the  will  in  order  to  carry  his  intention  into  effect  It  is 
quite  clear  that  the  word  property  is  sufficient  to  pass  a 
copyhold  estate,  if  it  appear  to  be  the  intent  of  the  testa- 
tor that  it  should  pass.  Where  it  was  necessary,  to  the 
legal  operation  of  a  devise  of  copyholds,  that  they  should 
have  been  surrendered  to  the  use  of  the  will,  the  rule  was, 
that  copyholds  not  so  surrendered  would  not  pass  under 
a  general  devbe  of  lands,  tenements,  or  hereditaments,  or 
other  general  words  descriptive  of  real  estate;  but,  in  Nir 
choUs  V.  Butcher  (i),  where  the  testator  devised  all  his 

(tf)  14  East,  370.  (6)  18  Vet.  194. 


PRICRETT. 


IN  THE  ELEVENTH  YEAR  OF  GEO.  lY.  419 

real  and  personal  property  to  his  wife,  it  was  held  that  a         1830. 
copyhold  estate  passed  to  her  and  her  heirs;  and  the  Mas-      chapmak 
ter  of  the  Rolls  said — "  I  do  not  see  how  a  man  can  be  v. 

said  to  give  all  his  property,  unless  all  his  interest  in  it 
passes.**  The  word  '  property/  therefore,  is  equivalent  to 
estate  in  its  operation  to  pass  the  interest  as  well  as  the 
land;  and  in  Noel  v.  Hoy  (a),  where  the  testator  nominat- 
ed his  wife  his  executrix,  and  bequeathed  to  her  all  the 
property  of  whatever  description  or  sort  that  he  might  die 
possessed  of^  it  was  held  to  pass  a  copyhold  estate  belong- 
ing to  the  testator,  which  he  had  surrendered  to  the  use  of 
his  will;  and  the  Vice  Chancellor  said — ''  A  testator  is  not 
to  be  confined  to  the  technical  sense  of  the  words  which  he 
uses;"  and  thought  that  the  criticism  upon  the  words  pos- 
feuedof  and  appropriated,  which  were  made  the  foundation 
of  an  argument  for  excluding  the  copyhold,  was  too  nice. 
Again,  by  the  codicil,  the  testator  wills  and  directs  that  his 
copyhold  estate  should  be  transferred  to  his  wife  until  the 
expiration  of  the  leases.  By  whom,  then,  could  it  be  trans* 
ferred,  but  by  the  trustees.  The  customary  heir  was  not 
boond  to  transfer,  and  the  trustees  were  directed  by  the  will 
to  dispose  of  all  the  testator's  property,  and  the  transfer  of 
the  copyhold  was  one  of  the  trusts  for  which  they  were 
namedy  as  also  the  sale  of  the  freehold.  Although  it  has 
been  said  that  the  trustees  take  no  legal  interest,  but  a 
mere  power  of  sale  on  the  happening  of  a  certain  event, 
jet  they  are  expressly  directed  to  sell  the  freehold  mes- 
nu^,  and  make  an  equal  division  among  the  testator's 
children  and  their  heirs.  In  Coke  Littleton  (A),  Littleton, 
hi  treating  of  tenure  in  burgage,  says :  "  A  man  may  devise 
by  his  testament,  that  his  executors  may  alien  and  sell  the 
tenements  that  he  hath  in  fee  simple,  for  a  certain  sum,  to 
distribute  for  his  souL  In  this  case,  though  the  devisor 
die  seised  of  the  tenements,  and  the  tenements  descend 

(a)  5  Madd.  38.  (b)  Section  169. 
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IBdO.        unto  his  heir;  yet  the  executors,  after  the  death  of  the 
CuAPMAK      testator,  may  sell  the  tenements  so  devised  to  them,  and 
V-  put  out  the  heir,  and  thereof  make  a  feoffment,  aliens- 

tion,  and  estate  by  deed,  or  without  deed,  to  them  to 
whom  the  sale  is  made;**  and,  in  Sugden  on  Powers  (a), 
a  distinction  is  taken,  that  *^  a  devise  of  land  to  executors 
to  sell,  passes  the  interest  in  it;  but  a  devise  that  execu- 
tors shall  sell  the  land,  or  that  the  lands  shall  be  sold  by 
the  executors,  gives  them  but  a  power:*'  and  here,  the 
trustees  are  expressly  directed  to  make  an  equal  division 
among  all  the  testator's  children,  and  their  heirs,  of  his 
three  freehold  messuages,  either  by  sale  or  otherwise,  as 
might  be  deemed  most  conducive  to  the  interest  of  his 
children. 

It  is  stated  as  a  fact  in  the  case,  that  the  plaintiff  was 
let  into  possession  by  the  testator's  widow  in  18S3,  and 
that  he  had  remained  in  possession  from  that  period  up  to 
the  time  of  the  distress;  and  although  it  may  be  said  diat 
there  is  no  privity  between  her  and  the  trustees,  to  desti- 
tute a  tenancy,  yet,  if  she  only  took  an  equitable  estate, 
her  connection  with  them  is  sufficient  to  raise  a  privitj 
between  the  trustees  and  the  tenant,  as  his  right  of  pos- 
session was  derived  out  of  their  estate,  they  having  been 
legally  admitted  tenants  of  the  premises  in  question,  a$ 
devisees  under  the  will.  In  Gree  v.  RoUe  {b\  it  was  held 
that  the  entry  of  the  cestui  que  trust  was  sufficient  to  avoid 
the  statute  of  limitations ;  and  on  that  case  being  cited  in 
Lumley  v.  Hodgson  (e),  Mr.  Justice  Bayley  said — "  The 
entry  of  an  agent  would  be  sufficient;"  and  that  case  estab- 
lishes the  principle,  that  a  right  to  the  rent  enures  accord- 
ing  to  the  right  of  possession.  If  the  testator's  widow  had 
only  an  equitable  interest  in  the  copyhold,  the  cognisance 
by  Hodsoll,  the  surviving  trustee,  may  be  supported;  but 
if  she  had  the  legal  estate,  or  a  chattel  interest,  it  passed 

(n)  3rd  Edit.  108.        (6)  1  Ld.  Rayui.  716.        (c)  16  East,  103. 
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ioBurioMf  her  administnitor:  and»  until  th^  trustees  have         1830. 
sold,  her  interest  continues  in  him. 


In  reply,  it  was  submitted  that  the  trustees  took  no  le- 
gal estate  in  th^  copyhold  iii  question,  either  under  the 
will  or  the  codicil.  Although  the  testator's  widow  had  a 
oontiniiing  estate,  viz*  until  the  expiration  of  the  leases, 
jet  her  interest  determined  on  her  death;  and  as  all  the 
children  of  the  marriage  had  died  before  her,  the  interest 
of  the  trustees  wsU  also  determined.  The  codicil  is  a  sub- 
stsotife  and  distinct  devise  of  the  copyhold  estate,  and  the 
widow  might  and  ought  to  have  been  admitted  for  the  term 
the  leases  had  to  run*  The  will  and  codicil  might  have  been, 
and  probably  were,  made  on  the  same  day ;  and  although 
it  has  been  said,  that,M  the  trustees  were  admitted  ten- 
ants, as  devisees  pursuant  to  the  will,  the  legal  estate  was 
tested  in  them,  yet  they  were  improperly  admitted  as  de- 
wes  m  fee;  and  in  Hasset  V.  Hanson  (a),  Winchf  J.,  said, 
*'that  the  adoMttmce  of  the  lord,  viz.  the  lessee  of  the 
BMoor,  amounts  to  a  grant  to  him  who  had  a  title;  but  it 
is  otherwise  if  it  is  to  him  ^lio  was  in  by  wrong,  as  by 
diweisitt;*'  which  was  acceded  to  by  all  the  Court. 

Lord  Chief  Justice  Tindal  now  delivered  the  judg- 
mest  (^  the  Court  as  follows : —     • 

This  is  an  action  of  replevin,  in  which  the  defendant 
frtl  makes  cognizance  as  bailiff  of  John  HodsoUy  for  rent 
dae  the  25th  March,  1828;  and  secondly,  as  bailiff  of 
John  Burton,  for  the  same  rent;  and  the  question  raised 
by  the  special  case  becomes  this — :Whether  the  trustees 
took  such  estate  in  the  copyhold  under  the  will  or  codicil^ 
a^  to  support  the  cognizances  in  the  name  of  the  surviving 
trustee,  or  whether  the  wife  took  such  interest  therein  un- 

(•)  Wiiich,  67. 


Chapman 

Pricebtt. 
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ler  tbe  codicil,  as  to  lupport  the  cognixaneea  in  the  naBe 
)f  her  personal  representaliTe. 

On  looking  at  the  will  and  codidl,  which  are  framed 
rery  inartificially,  with  tbe  view  of  discoTeriog  the  iaten- 
jon  of  the  testator,  we  think  he  did  not  intend  to  pan  by 
his  will  any  interest  in  the  copyhold  premises  in  questioD 
to  the  trustees  therein  named.  The  testator  appears  Co 
bare  known  the  distinction  between  freehold,  copyhold, 
uid  leasehold  property ;  for,  his  will  begins  with  the  expreu 
devise  to  his  trustees  of  three  freehold  messuages,  ind 
then  gives  direction  as  to  the  rents  and  profits  of  the  ume 
messuages,  and  all  other  Jrechoidt  or  ieatekold*  that  he 
might  be  possessed  of;  and  he  lastly  directs  the  divinon  of 
his  said  three  freehold  meuuaget,  either  by  sale  or  otber- 
wise,  amongst  his  children.  LooVngi  therefore,  at  tbe 
will  alone,  we  see  no  words  which  would  compreb^ul  the 
copyhold  within  the  devise  to  the  trustees;  for  tbe  word 
property,  in  the  will,  cannot  be  held  to  refer  to  real  pro- 
perty, without  doing  violence  to  the  context  of  tbe  dsiue 
in  which  that  word  occurs ;  and  when  it  appears  that  the 
testator,  after  making  his  will  (though  bow  long  afler  U  left 
uncertain)  makes  a  codicil  specifically  disposing  of  his  copy- 
hold, itafibrds  a  strong  ground  of  inference  that  tbe  testator 
thought  his  copyhold  property  was  not  included  in  his  will; 
andit  still  further  supports  thb  construction,  that  the  gener- 
al effect  of  tbe  disposition  of  the  copyhold  by  the  codicil  ii 
the  same  as  that  of  the  freehold  which  bad  already  pssKd 
by  the  will,  viz.  that  the  wife  of  the  testator  should  re- 
ceive the  rents  and  profits  during  her  life,  and  af^r  her 
death  a  sale  should  take  place,  and  a  division  be  vai.t 
amongst  the  chUdren.  So  that  tbe  disposition  of  the  co- 
pyhold made  by  tbe  codicil  woul4  appear  to  have  been 
unnecessary,  except  upon  the  supposition  that  the  testator 
thought  he  had  not  disposed  of  it  by  the  will.  If,  then, 
the  copyhold  did  not  pass  by  the  will,  as  we  think  it  did 
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Mondtty^ 
May  %^th. 


A  coach  pro- 
prietor, after 
committing  an 
act  of  bank« 


Carter  and  Anotheri  Assignees  of  PebRi  a  Bankrupt,  r. 

Breton. 

f^HIS  was  an  action  of  trover,  and  brought  by  the  plain- 
tiffs, as  assignees  of  Peer^  a  bankrupt,  to  recover  the  value 
.  ^     of  four  horsed,  alleged  to  be  the  property  of  the  bankrupt. 
was  unknown  to  The  defendant  pleaded  the  general  issue. 
re^untedhimto      At  the  trial,  before  Lord  Chief  Justice  Tfncfti/,  at  Wesi- 

accept  a  bill  of 
exchange  for 
98/.,  at  three 
months'  date* 
for  his,  the 
bankrupt's,  ac- 
commodation. 
The  defendant 
accepted  the 
biU,  which  the 
bankrupt  im- 
mediately in- 
dorsed, and 
gave  to  a  cre- 
ditor in  pay- 
ment for  corn. 


minster,  at  the  Sittings  aftet  the  last  Term,  it  appeared, 
that  Peer,  a  coach  proprietor,  had  eonamitted  an  act  of 
bankruptcy  on  the  10th  December,  1828,  and  a  second 
act  on  the  19th  January,  1829;  that  the  eomminion  was 
sued  out  against  him  on  the  33rd,  aUd  that  an  aasignmenC 
of  his  property  was  made  to  the  plaintiffs  on  the  3rd  Feb- 
ruary following.  It  further  appeared,  that  the  bankrupt 
bought  and  sold  horses,  and  drove  and  horaed  his  own 
coach  from  London  to  Southampton;  that,  on  the  15th 
Afier  tins  trans-  December,  1828,  the  defendant,  the  bankrupt,  and  one 

action,  but  on 
the  same  day, 
the  bankrupt 
agreed  to  sell 
the  defendant 
four  horses  for 
70L  as  part  of 
the  amount  of 
the    acceptance. 
But,  to  accom- 
modate the 
bankrupt,  the 
defendant  al- 
lowed him 
to  run  the 
horses  in  his 


BAmford,  a  creditor  of  the  latter,  met  at  Southampton,  and 
Uiat  Peer  requested  the  defendant  to  accept  a  biU  of  ex- 
change for  98/.,  at  three  months'  date,  for  his,  Peer^s,  ac- 
commodation ;  that  the  defendant  assented,  upon  which 
Peer  drew  the  bill,  which  the  defendant  accepted,  and 
which  was  immediately  indorsed,  and  handed  over  by  Peer 
to  Bamford,  in  payment  for  oats  and  beans,  who  took  it 
away ;  but  that  the  defendant  at  that  time  did  not  know 
that  Peer  had  comtfiitted  any  act  of  bankruptcy.  After 
coach  for  nearly  this  transaction,  but  in  the  course  of  the  evening  of  the 
the  expiradon      same  day,  Peer  and  the  defendant  again  met,  when  the 

^ey^^wereTe^f-     '^'^^  ®*^^  ^^^^  ^®  ^^Sh^  ^^  ^^^®  S^™«  SCCurity  for  his  aC- 

vered  to  the  de-  ccptance;  upon  which  Peer  agreed  to  sell  the  defendant 

fendant,  who  oi-i  /ii  .  .v« 

paid  the  bill        four  of  his  horses  (the  horses  m  question),  for  70/.,  as  part 

when  it  became 
due.    The  Jury 

found  that  the  sale  of  the  horses  was  btma  Juie,  and  returned  a  verdict  for  the  defendant:— ^^^> 
however,  that  the  transaction  was  not  protected  by  the  82nd  section  of  the  6  Geo,  4,  c  16,  aiit 
only  amounted  to  a  set-ofT  of  the  price  of  the  horses  against  a  bygone  debt,  and  was  not  a  pay- 
ment by  the  bankrupt  within  the  meaning  of  the  act;  and  the  Cniirt  directed  a  new  trial. 
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bf  OTon  the  bankrupt.  Secondly,  although  in  Lye 
Am[a),  where  the  gQoda  of  a  trader  were  distrainee 
■nil  it  appeared  that  he  had  committed  an  act  of 
c;  previously  to  the  distress,  and  that  the  purcl 
illowed  liis  wife  and  family  to  remain  in  poaseBi 
tbe  sale  tinder  the  distress^  it  was  held  that  the  ( 
not  Test  in  the  aaaigneea  of  the  bankrupt  undei 
luteal  Jae.  1,  c.  19,  s.  11,  as  they  did  not  comt 
possesnon  of  the  latterwith  theconsent  of  the  ^i 
Dotilaf^r  he  had.  become  bankrupt,  and  that  t 
in  (he  statute,  "  at  such  time  as  be  shall  becor 
rapt,"  have  reference  to  the  act  of  bankruptcy,  a 
tbetimeaf  issuing  the  commission,  or  when  apart 
dgly  declared Jban km pt :  yet,  here,  the  horses  nol 
named  in  the  possession  of  the  bankrupt  afler  I 
raplcj,  but  such  possession. remained  unchanged  1 
the  ule  to  the  defendant,  which  took  place  on  the 
crater,  18S8,  and  the  bankrupt  continued  to  di 
m  hii  coach  until  the  SOth  January  following, 
content  of  the  defendant.  The  bankrupt,  there 
tained  a  new  credit  by  the  horses  reitiuning  in  Ii 
erea  aAer  he  had  committed  a  second  act  of  banki 

Mr.  Serjeant  WUde,  on  a  former  day  in  tl 
ibewed  cause. — The  defendant  agreed  to  becob 
tcradebt  due  from  Pwr  the  bankrupt  to:£arn^i 
biacieditors,  and  for  that  purpose  accepted  a  bill  f 
commodstion  of  Peer,  and  for  which  he  was  to 
He,  however,  shortly  afterwards  agreed  to  sell  th 
ut  the  four  horses  in  question  for  70A,  the  amoi 
bfll  bemg  982.;  but  as  Peer  said  he  wished  to 
■one  time  longer  for  drawing  his  coach,  thedefend 
ed  boD  to  do  so,  but  they  were  afterwards  sent  to 
he  took  np  the  InU  when  at  maturity.    The  hoi 

(a)  9  B.  Moore,  639;  5.  C.  3  Bioff.  334. 
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1830.  of  a  bankrupt  in  the  ordinary  course  of  trade,  and  the 
goods  were  such  as  he  usually  dealt  in.  The  sale,  there- 
fore, raised  an  obligation  on  the  purchaser  to  pay  for  them, 
whilst  here,  there  were  two  distinct  and  separate  transac- 
tions between  the  defendant  and  Peer,  vis.  the  accept- 
ance of  the  bill  for  the  accommodation  of  the  latter,  and 
subsequently  the  transfer  of  the  horses  to  the  defendant, 
by  way  of  security  for  the  payment  of  the  bill  when 
it  should  arrive  at  maturity.  When  the  defendant  gave 
the  acceptance,  and  the  bill  was  indorsed  by  Peer  and 
transferred  to  Batnfordi  the  sale  of  the  horses  had 
not  been  thought  of.  It  was,  in  fact,  a  mere  accom- 
modation bill,  which  Peer  was  to  provide  for,  and  the 
defendant  lent  his  name  to  make  it  a  negotiable  secu- 
rity. This  case,  therefore,  falls  within  that  of  Bishop 
y.  Crawshatfi  where  Lord  Chief  Justice  Abbott  said  (o) — 
**  The  defendants  were  not  debtors  of  the  babkrupt  at 
the  time  when  they  accepted  the  bill;  he  had  no  claim 
on  them  at  that  time;  and,  if  he  had  not  become 
bankrupt,  he  could  not  in  respect  of  any  demand  then 
existing,  have  maintained  any  action  upon  the  bill.** 
So,  here,  the  defendant  was  not  a  debtor  of  the  bankrupt 
at  the  time  he  gave  his  acceptance,  and  a  payment  to  be 
protected  within  the  82nd  section  of  the  statute  must  be  a 
bond  fide  payment  to  a  creditor,  and  not  quasi  a  creditor; 
for,  as  Mr.  Justice  HoUroyd  said,  in  Bishop  v.  Crawshay  (ft), 
**  There  was  no  existing  debt  due  from  the  defendants  to 
the  bankrupts  at  the  time  when  they  accepted  the  bill,  and 
it  was  not  certain  that  there  ever  would  be  such  a  debt; 
and,  as  there  was  no  appropriation  of  the  acceptance  as  a 
pajrment  for  the  particular  goods  ordered,  the  money  paid 
in  consequence  of  that  acceptance  cannot  be  considered  a 
payment  made  by  a  debtor  of  the  bankrupt  within  the 
meaning  of  the  1  Jac.  1,  c.  15,  s.  14.    Unless,  therefore,  a 

(a)  3  Bam.  &  Cress.  418.  (6)  Id.  419. 
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paymefit  be  bandjkk,  and  contemporaneous  with  a  sale,  it 
cannot  be  protected,  or  fall  within  the  82nd  section  of  the       CARTfiu 
statute  6  Oeo.  4,  by  a  subsequent  arrangement  between  ^' 

the  parties. 

Cwr.  adv.  vuU. 

Lord  Chief  Justice  Tindal  now  delivered  the  judg- 
ment of  the  Court,  as  foUows:— * 

One  question  in  this  case,  and  the  only  one  upon  which 
it  18  necessary  to  give  a  decision,  is,  whether  the  transac- 
tion between  the  bankrupt  and  the  defendant,  under  which 
the  defivery  of  the  horses  in  question  was  made,  falls  with- 
in, and  is  protected  by  the  8Snd  section  of  the  statute  6 
Oeo.  4,  c.  16. 

The  defendant,  at  the  request  of  the  bankrupt,  after  he 
had  committed  a  secret  act  of  bankruptcy,  accepted  a  bill 
of  exchange  for  982.,  for  the  accommodation  of  the  bank- 
mpt,  which  bill  was  given  to  Bamford,  a  creditor  of  the 
bankrupt,  who  carried  it  away.  In  the  course  of  the  same 
evening,  but  after  that  transaction  was  completed,  the 
bmkrupt  and  the  defendant  had  a  further  conversation  aa 
to  the  security  to  be  given  to  the  defendarit  for  his  ac-* 
ceptance^  and,  it  was  agreed  between  them,  that  the  bank- 
rupt should  sell  four  of  his  horsed  to  the  defendant,  being 
the  same  horses  for  which  thb  action  of  trover  was  brought, 
for  TOi,  bemg  part  of  the  amount  of  the  acceptance*  The 
horses  were,  at  a  subsequent  time,  put  into  the  possession 
of  the  defendant,  and  the  bill  for  98/.,  was  paid  by  him 
when  it  arrived  at  maturity.  These  are  the  facts  of  the 
case;  and  it  i0  contended  for  the  defendant,  that  the 
transaction  is  protected  by  the  8Snd  section  of  the  statute, 
en  the  authority  of  two  cases  to*  which  we  have  been  re- 
ferred. It  is  to  be  observed,  that,  in  each  of  these  cases, 
the  transaction  wm  that  of  a  direct  and  distinct  sale  and 
payment  of  the  price ;  and  the  Court  of  King*s  Bench  held 

vou  rv.  F  F 
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18d0.  the  earlier  case  to  be  within  the  statute  1  Jac.  1,  c.  15,  and 
the  latter  within  the  82nd  section  of  the  recent  statute  6 
Geo.  4,  c.  16,  not  upon  the  ground  that  the  property 
passed  by  the  sale,  but  that  the  payment  could  not  be 
deemed  a  valid  payment  for  any  beneficial  purpose  to  the 
party  paying,  unless  he  was  allowed  to  retain  the  goods  so 
long  as  he  was  kept  out  of  the  money.  In  tact,  not  one 
of  the  bankrupt  acts  protects  a  sale  by  the  bankrupt,  as  a 
sale,  but  merely  the  payment  of  the  price.  But  this  case 
appears  to  us,  not  to  be  so  much  a  sale  of  goods  with  pay- 
ment of  the  price,  as  a  sale  of  goods  with  an  agreement  to 
set  off  the  price  against  a  liability  on  the  part  of  the  bank- 
rupt. It  would  be  dangerous  to  extend  the  application  of 
the  decided  cases,  so  as  to  give  effect  to  a  set-off  in  .con- 
sequence of  a  subsequent  sale.  This  was  an  acceptance 
by  the  defendant  for  a  larger  sum,  without  any  reference 
to  the  sale  of  the  horses,  which  was  not  then  thought  of; 
and  whether  at  a  short  interval  before,  or  at  a  Ipng  one, 
can  make  no  difference  in  the  principle  of  the  decision. 
Treating,  therefore,  the  acceptance  of  the  bill  by  the  de-* 
fendant,  which  was  afterwards  honoured  by  him,  as  an  ac- 
tual advance  of  mpney,  which  is  the  moist  favourable  way  of 
considering  it  for  the  defendant,  the  transaction  amounts  to 
no  more  than  a  set-off  of  the  price  of  the  horses  against  a 
bygone  debt,  which  set-off  is  agreed  upon  after  a  secret 
act  of  bankruptcy;  and  we  do  not  think  this  can,  in 
any  point  of  view,  be  considered  a  payment  within  the 
82nd  section  of  the  act.  The  case  seems  to  us  to  come 
nearer  to  that  of  Bishop  v.  Crawshay,  cited  for  the  plain- 
tiffs, than  that  of  Hill  v.  Famell.  On  the  whole,  there- 
fore, we  think  that  this  was  not  a  payment  protected  by 
the  statute,  and,  consequently,  that  the  rule  for  a  new 
trial  must  be  made  absolute.  Although  [the  price  fixed 
for  the  horses  was  70/.,  yet  their  value  might  not  have 
been  one  half  that  sum.    It  is  therefore  advisable  that  the 
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cause  should  not  go  down  to  another  Jury.    That,  how-         isao. 
ever,  is  matter  of  arrangement  between  the  parties,  and,       carter 
if  they  cannot  agree,  this  rule  must  be  made —    •  ^- 

B  A  ETON. 

Absolute. 


Blogg  v.  Kent.  ^^^j^ 

1  HIS  was  an  action  of  assumpsit.    The  declaration  con-  The  plaintiff  in 

tained  four  special  counts,  in  which  the  plaintiff  alleged,  ^Jwi^tAe 

that  the  defendant  had  agreed  to  take  him,  the  plaintiff,  defendant  had 

®     .  .  agreed  to  take 

into  his,  the  defendant's,  service,  and  to  employ  him  for  the  him,  the  plain- 
space  of  a  year;  and,  at  the  expiration  of  that  period,  to  defendluifi^r- 
take  him  into  partnership.     Breach,  for  not  receiving  ▼»<«&' *ye«r, 
the  plaintiff  into  the  defendant's  service.    To  these  were  pinuion  of  that 
added  the  common  money  counts.    The  defendant  plead-  him  into  part- 
ed—;/ir*/,  the  general  issue  to  the  whole  declaration — se-  J^J^  Jnenii 
eondlUf  as  to  the  promises  by  the  defendant  in  the  first  inu«s  «nd  m- 
four  counts  of  the  declaration  mentioned,  the  defendant  there  was  no 
said,  that  there  was  no  agreement  or  memorandum,  or  ^^^^a^ 
note  thereof  in  writing,  signed  by  the  defendant  or  the  *"*  'T**? ?*  "V 

®'      ®  ^  ^  required  by  the 

party  to  be  charged  therewith,  or  by  any  other  person  itatuteofftmudt. 

thereunto  by  him  lawfully  authorized,  as  required  by  the  that  there  was 

statute  of  frauds.    Replication,  that  there  was  an  agree-  J^^|J^°f^n 

ment  or  memorandum  or  note  thereof  in  writing,  signed  which  inae  waa 

,  ^  nvii.  ii»iii  joined: — Held, 

by  one  George  Bloggt  he  bemg  a  person  iawtuUy  autho-  that  the  defend- 

rized  by  the  defendant  so  to  do.     Upon  this  replication  [|Jf  ii|][^'^^e^ 

issue  was  joined;  and  the  defendant  afterwards  obtained  •8i««m«o^«i- 

^  '  though  it  was 

an  order  of  Mr.  Justice  Bosanquet,  calling  on  the  plaintiff  iwom  that  it 

condsted  only 

to  shew  cause  why  he  should  not  permit  the  defendant  to  of  a  letter  writ- 
inspect  and  take  a  copy  of  such  agreement.  Sdimt?  ag^it. 

r.  Serjeant  Toddy,  on  a  former  day  in  this  Term,  ob- 

pf2 
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1830.  ^  tained  a  rule  nisi  to  discharge  thb  orderi  on  affidavits, 
which  stated,  that  the  agreement  or  memorandum  refer- 
red to  by  the  plaintiff  in  his  replication,  consisted  of  a 
letter  written  by  George  Blogg^  the  defendant's  agent; 
upon  which  it  was  submitted,  that,  as  the  action  was  not 
brought  on  a  written  agreement,  and  the  plaintiff  had  not 
declared  thereon,  he  was  not  bound  to  produce  it ;  for,  in 
Hill  y.  Aland  (a),  where  an  action  was  brought  upon  a  spe- 
cial agreement  contained  in  a  note,  and  the  defendant  ob- 
tained a  rule  to  shew  cause  why  the  plaintiff  should  not 
give  him  a  copy,  the  Court  discharged  the  rule,  because 
the  contract  upon  which  the  action  was  founded  was  a 
parol  contract,  of  which  the  note  was  only  evidence.  So, 
here,  the  letter  was  only  evidence  of  the  contract  declar- 
ed on,  and  the  defendant*s  plea,  in  fact,  amounts  to  the 
general  issue,  and  the  letter  jn  question  might  have  been 
required  to  be  given  in  evidence  under  it.  In  Baienum 
V*  Phillips  (6),  where  a  person  was  sued  on  a  written  se- 
curity, which  he  had  given  for  the  benefit  of  third  persons, 
and  he  afterwards  got  possession  of  the  writing,  the  Court, 
on  the  application  of  a  third  party  (the  plaintiff),  who 
claimed  an  interest  in  the  paper,  though  he  had  not  sign- 
ed it,  compelled  the  defendant  to  produce  i^  that  it  might 
be  stamped  previously  to  the  trial;  yet  the  ground  of  the 
application  there  was,  that  the  applicant  had  an  interest  in 
the  writing,  which  was  originally  deposited  in  the  hands  of 
a  third  person  for  the  benefit  of  the  creditors  of  a  bankrupt, 
who  brought  the  action. 

Mr.  Serjeant  Wilde  now  shewed  cause,  on  affidavits  by 
the  defendant  and  his  attorney,  which  stated  that  the  de- 
fendant had  no  copy  of  the  agreement  or  memorandum 
referred  to  by  the  plaintiff  in  his  replication.    The  leam- 

(a)  1  Salk.  216.  (b)  4  Taunt.  167. 
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ed  Serjeant  submitted^  that|  as  the  plaintiff  in  his  replica-*  182)0. 
tion  had  shewn  that  the  contract  between  him  and  the  de- 
fendant was  not  to  be  performed  within  a  year,  as  the  lat- 
ter was  to  be  taken  into  partnership  after  serving  for  that 
period,  the  action  could  not  be  maintained  unless  there 
were  an  agreement,  or  some  note  or  memorandum  thereof^, 
in  writingi  and  signed  by  the  party  to  be  chargedi  or  his 
agent;  and  as  the  plaintiff  alleged  in  his  replication,  that 
there  was  an  agreement  in  writing,  and  the  defendant  had 
sworn  that  he  had  no  copy  of  it,  the  plaintiff  must  be  taken 
to  bold  it  as  a  trustee  for  both  parties,  and  was  therefore 
bound  to  produce  it  to  the  defendant,  and  allow  him  to 
take  a  copy,  according  to  the  terms  of  the  Judge's  order. 

Mr.  Serjeant  Toddy,  in  support  of  his  rule. — As  the 
action  was  not  founded  on  an  agreement  in  writing,  nor 
did  the  plaintiff  declare  upon  it  as  such,  this  case  does  not 
fell  within  the  general  rule,  which  requires  a  party  to  a  suit, 
who  has  writings  in  his  possession,  to  produce  them  to  ano- 
ther for  his  inspection,  provided  he  has  an  interest  in  them. 
The  letter  in  question  might  be  given  in  evidence  under 
the  general  issue,  as  it  was  only  evidence  of  the  contract, 
and  not  the  contract  itself.  The  terms  of  the  defendant's 
contract  or  undertaking  to  take  the  plaintiff  into  his  servicei 
might  be  proved  by  parol.  If  the  defendant  had  only 
pleaded  the  general  issue,  he  would  not  h  ave  discovered 
that  any  agreement  in  writing  existed,  and  the  Court  will 
not  place  him  in  a  better  situation  by  his  having  put  an 
mmecessary  plea  on  the  record. 

Lord  Chief  Justice  TinIdal. — The  fourth  section  of  the 
statute  of  frauds  (a),  enacts, ''  that  no  action  shall  be  brought 
upon  any  agreement  that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof;  unless  the 

(a)  29  Car.  2,  c.  3. 


436  CASES  IN  EASTER  TERM, 

ISdO.  ^  agreement  upon  which  such  action  shall  be  brought,  of 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized.'*  Here, 
it  appears,  on  the  face  of  the  declaration,  that  the  act  up- 
on which  the  agreement  is  founded,  is  not  to  be  perform- 
ed within  a  year,  as  it  is  alleged  that  the  defendant 
had  agreed  to  take  the  plaintiff  into  partnership  at  the 
expiration  of  that  period :  and  the  defendant  has  pleaded 
that  there  was  no  agreement,  or  memorandum  or  note  there- 
of, in  writing,  signed  by  the  defendant,  or  any  person  there- 
unto by  him  lawfully  authorized,  as  required  by  the  above 
statute.  But  the  plaintiff  has  replied  that  there  was  an 
agreement  or  memorandum  or  note  thereof  in  writing, 
signed  by  one  George  Blogg,  he  being  a  person  lawfully 
authorized  by  the  defendant.  It  therefore  appears,  on 
the  whole  of  the  pleadings,  that  there  is  a  note  or  memo- 
randum in  writing  of  the  agreement  or  contract  for  the 
breach  of  which  the  plaintiff  seeks  to  recover.  Although 
the  second  plea  may  amount  to  the  general  issue,  and  the 
letter  in  question  might  be  given  in  evidence  under  it,  yet 
the  defendant  had  a  right  to  put  such  a  plea  on  the  record, 
and,  for  the  purposes  of  this  application,  it  must  be  taken 
as  if  there  were  one  plea  only;  for,  the  only  issue  between 
the  parties  is,  whether  there  is  an  agreement  or  memoran- 
dum in  writing,  and  the  plaintiff  in  his  replication  has  al- 
leged that  there  is.  This,  therefore,  is  virtually  part  of 
the  record,  and  refers  to  the  contract  or  agreement  in  the 
special  counts  of  the  declaration,*  which  shews  that  the 
agreement  was  not  to  be  performed  within  the  space 
of  a  year.  The  defendant,  therefore,  is  entitled  to  in- 
spect the  agreement;  and  it  comes  round  to  the  or- 
dinary case,  that,  where  there  is  only  one  copy  of  the 
contract  between  two  parties  in  a  suit,  the  one  who 
holds  it,  holds  it  as   a  trustee,  and  is  bound  to  pro- 
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dace  it  to  the  other,  provided  he  has  an  interest  in  it, 
or  it  is  necessary  for  his  defence  to  the  action. 


The  rest  of  the  Court  concurring — 


Rule  discharged. 


Doe,  on  the  I)emise  of  Pearson,  v.  Roe.  jifoy  24^/1. 

A  RULE  was  obtained  by  Mr.  Serjeant  Storks,  on  a  for-  The  Court  wiu 
mer  day  in  this  Term,  calling  on  the  lessor  of  the  plaintiff  J^,^!^  J, 
to  shew  cause  why  one  fFilUam  Fincham  should  not  be  «oiiiein  and  de- 

"  fend  as  landlord 

permitted  to  defend  this  action  of  ejectment,  as  landlord,  in  an  action  of 
under  the  statute  11  Geo,2f  c.  19,  s.  13(a)*  The  motion  ^^Huitute 
was  founded  on  an  affidavit,  which  stated,  that  the  pre-  ^\3*u,jc8^*he' 
mises  sought  to  be  recovered  were  mortgaged  by  three  shews  that  the 
person,  of  the  name  oiKnapp,  io  Ftncham,  in  1828,  sub-  ^^X 
ject  to  an  equity  of  redemption;  that  the  mortgage  had  be-  IjHl^^d^tiMt' 
come  forfeited,  3,000/.  beinir  now  due  and  unpaid  to  the  ^  **  bend  fide 

t  .  .  .        1      ,    ,     1.       ,    intererted  in  the 

mortgagee;  that  the  tenant  m  possession  had  declined  molt  of  the 
to  defend;  and  that  this  application  was  made  on  behalf  of  '"^ 
Fincham,  the  mortgagee.  The  learned  Serjeant  referred 
to  the  case  of  Lovelock  d.  Norris  v.  Dancasier{Jb),  where 
the  Coiurt  permitted  an  heir-at-law  and  devisee  in  trust  to 
defend  as  landlord ;  and  Doe  d.  Tilyard  v.  Cooper  (c), 
where  a  mortgagee  was  allowed  to  be  made  defendant  with 
*the  mortgagor. 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  Court 
will  not  permit  a  mortgagee  to  come  in  tod  defend  as  land- 


(a)  See  this  section,  next  pa^i^e.     Term  Rep.  122. 

(6)  3  Term  Rep.  783;  8.  C.  4         (c)  8  Tenn  Rep.  645. 


438  CASES  IN  EA6T£li  TE&M, 

1830.  lordi  unless  he  shews  that  the  application  is  made  bomd 
fide,  and  at  his  sole  instance,  and  also  that  his  title  is 
likely  to  be  affected.  He  ought  not  to  be  allowed  to  pre- 
judice the  rights  of  the  mortgagors;  and  if  the  lessor  of 
the  plaintiff  recovers  in  this  action,  it  may  be  consistent 
with  the  title  of  the  mortgagee. 

Mr.  Serjeant  Storks,  in  support  of  his  rule. — It  must  be 
assumed  that  a  mortgagee  has  an  interest  in  any  question 
touching  the  land  which  has  been  conveyed  to  him  by 
mortgage,  although  he  has  not  previously  exercised  any 
act  of  ownership  over  the  property.  The  only  object  of 
the  present  application  is  to  prevent  circuity  of  action,  and 
it  is  quite  clear,  that,  if  the  legal  title  is  in  the  mortgagee^ 
he  may  bring  another  actbn.  There  is  no  suggestion 
that  there  has  been  any  collusion  between  the  parties. 
In  Doe  d.  TUyard  v.  Cooper,  the  Court  permitted  the 
mortgagee  to  be  made  defendant  with  the  mortgagor*  on 
the  mere  simple  statement  that  he  was  the  mortgagee* 

Lord  C.  J*  TiNDAL.— Thb  is  a  motion  founded  on  the 
statute  1 1  Geo.  2,  c.  19,  s.  13,  by  which  it  is  enacted, "  that 
it  shall  be  lawful  for  the  Court  in  which  an  ejectment  is 
brought,  to  suffer  the  landlord  to  make  himself  defendant^ 
by  joining  with  the  tenant  or  tenants,  to  wh<mi  the  decla- 
ration in  ejectment  shall  be  delivered,  in  case  he  or  they 
shall  appear;  but  in  case  such  tenant  or  tenants  shall  re^^ 
fuse  or  neglect  to  appear,  judgment  shall  be  signed  against 
th^  casual  ejector  for  want  of  such  appearance ;  but,  if  the 
landlord  of  any  part  of  the  lands,  &c.,  for  which  such 
ejectment  was  brought  shaU  desire  to  appear  by  himself, 
and  consent  to  enter  into  the  like  rule  that,  by  the  Qourse 
of  the  Court,  the  tenant  in  possession,  in  case  he  had  ap- 
peared, ought  to  have  done;  then  the  Court  where  such 
ejectment  shall  be  brought,  shall  and  may  permit  such  land- 
lord 8o  to  do,  and  order  a  stay  of  executioii  upon  such 


IN  THS  ELEVENTH  YEAR  OF  GEO.  IV.  439 

judgment  against  the  casual  ejector,  until  they  shall  make  .1S3U. 
further  order  therein.**  Although  this  clause  has  been  be- 
neficially construed  to  extend  not  only  to  landlords  pro- 
perly so  called,  who  are  in  receipt  of  die  rents  and  profits 
of  the  premises,  hot  also  to  all  persons  ckiming  title  there- 
to consistently  with  the  possession  of  the  occupier,  as  tq  a 
mortgagee,  yet  the  question  in  such  a  case  is  not  only 
whether  the  application  is  made  at  the  instance  of  the 
mortgagee,  but  whether  he  is  really  and  band  fide  inter- 
ested in  the  result  of  the  suit,  or  whether  he  b  merely  put 
in  motion  to  answer  the  purposes  of  some  third  party,  who 
seeks  to  set  up  his  own  interest  through  the  mortgagee. 
Here  it  is  merely  sworn  that  the  application  was  made  on 
behalf  of  the  mortgagee,  but  he  does  not  state  that  he  is 
himself  interested  in  the  matters  in  dispute  between  the 
parties  to  the  suit,  and  it  is  probably  immaterial  to  him 
whether  the  tenant  holds  immediately  under  the  mortgaT 
gors,  or  any  other  person.  The  mortgagee  might  remain 
in  the  same  situation  whatever  the  result  of  this  action 
might  be,  and  he  does  not  even  state  that  it  was  his  wish 
to  defend  as  laodlord.  It  was  probably  the  desire  of  his  at- 
torney diat  he  abould  do  so,  and  there  may  be  a  prior  mort- 
gagee who  may  set  up  his  claim  at  the  trial.  We  there- 
fore think  that  the  present  applicant  does  not  bring  him- 
self within  the  terms  of  the  statute,  as  he  does  not  shew 
that  be  js  himself  desirous  of  being  permitted  to  defend 
98  landlord,  or  that  he  has  any  interest  in  the  subject 
matter  in  dispute. 

Per  Curiam — 

Rule  discharged. 
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£^tL  GoDEFROY  V.  Jay,  Gent.  One  &a 

In  an  action  ^  ^^^  ^^  ^"  action  oD  the  case,  and  brought  agabst 
brought  in  thu    the  defendant,  an  attorney,  for  negligence  in  allowing  judg- 

an  attorney  for  ment  to  go  bv  de&ult,  in  an  action  which  the  plaintiff  had 
aaer?^pe(^  retained  him  to  defend.  The  writ  was  sued  out  on  the 
instead  of  a  ge-  13^  November,  1829,  but  the  dedaration  was  delivered  too 

neral  ipecial  '  ' 

imparlance,  late  in  the  last  HUary  Term  to  entide  the  plaintiff  to  a  pka 
viiegein  abate-  of  that  Term.  The  defendant,  on  the  first  day  of  this 
torncy^"e*"  Term>  Came  in  his  proper  person,  and  "  saving  to  himself 
Court  of  Kin^i  ^  advantages  and  exceptions,  as  well  to  the  writ  as  to 
piaintiffhaving  the  declaration,  prayed  leave  to  imparl  thereunto,  here, 
as  a  nuUi^y  and  until,  &c.,  and  it  is  granted  to  him  &c."  He  afterwards 
^t^^e  Court  P^^^^^^  ^^  privilege  in  abatement,  as  an  attorney  of  the 
set  it  aside,  on     Court  of  Kings  Bench.    The  plaintiff  treated  this  plea  as 

the  terms  of  the  .  ^ 

defendant's  a  nullity,  and  signed  interlocutory  judgment  as  for  want 
X^-     of  a  plea, 

merits;  al- 
though the  plea 

ndgfat  not  have  Mr.  Serjeant  Cross,  on  a  former  day  in  this  Term,  ob- 
bie  on  demur-     tained  a  rule  calling  on  the  plaintiff  to  shew  cause  why 

this  judgment  should  not  be  set  aside  for  irregularity,  with 

costs. 

Mr.  Serjeant  WUde  now  shewed  cause.— -The  plea  is  a 
nullity,  as  it  is  pleaded  to  the  jurisdiction  of  the  Court. 
At  all  events,  it  is  bad  after  a  special  imparlance,  for, 
when  a  party  comes  into  Court  and  craves  its  indulgence 
by  imparling  and  saving  to  himself  all  advantages  and  ex- 
ceptions to  the  writ  and  declaration,  he  cannot  afterwards 
dispute  or  deny  the  jurisdiction.  In  Chatland  v.  Thom^ 
ley  (a),  where  an  attorney,  being  sued  by  bill,  pleaded  his 
privilege  not  to  be  compelled  to  answer  any  bill  exhibited 
against  him  in  the  custody  of  the  marshal  &c.,'  and  con- 
cluded by  stating  that  the  Court  would  not  take  further 

(tt)  12£abt,  544. 


rer. 
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cognizJGuice  of  the  action  aforesaid  'depending  against  him  1830. 
(instead  of  praying  judgment  of  the  billi  and  that  it  might 
be  quashed),  the  Court  said,  ''that  it  was  not' to  be  consi- 
dered as  a  plea  to  the  jurisdiction :  it  only  objected  to  the 
Court's  taking  cognizance  of  the  action  against  one  of  its 
attorneys  in  this  form:  it  does  not  deny  that  the  Court 
have  jurisdiction  in  another  form.  Therefore,  they  gave 
judgment  that  the  Court  would  not  take  further  cognia^ 
ance  of  the  action  in  this  form,  and  that  the  bill  should  be 
quashed.'*  Here,  however,  the  defendant  jhas  pleaded, 
that  he  is  an  attorney  of  the  Court  of  K$ng*s  Beneh^  and 
not  of  thb  Court,  and  that  he  is  not  liable  to  be  sued  here, 
which  is  clearly  a  plea  to  the  jurisdiction.  Mr.  Serjeant 
WiUiams,  in  a  note  to  MeUor  v.  Walker  (a),  says — "  The 
defendant  cannot,  after  a  special  imparlance,  plead  to  the 
jurisdiction  of  the  Court;  therefore,  if  he  be  entitled  to  an 
impariance  to  the  next  term,  and  would  plead  to  the  ju«* 
risdiction,  he  must  have  a  still  more  special  imparlance, 
with  a  saving  of  all  advantages  and  exceptions  whatso- 
ecer»  This  is  usually  denominated  a  general  special  im» 
parlance^  and  can  only  be  obtained  by  an  application  to 
the  Court  on  motion,  within  the  first  four  days  of  the 
next  Term;  and  it  is  in  the  discretion  of  the  Court,  go« 
vemed  by  the  pairticular  circumstances  of  the  case,  to 
grant  it  or  not.  If  the  defendant  plead  in  abatement  after 
a  general  imparlance,  or  to  the  jurisdiction  after  a  special 
imparlance,  the  plaintiff  may  either  sign  judgment,  or  ap- 
ply to  the  Court  to  set  aside  the  plea ;  or  he  may  demur 
to  it.**  In  Bacon's  Abridgment  (6),  it  is  said — "  Ailer  a 
general  imparlance,  an  officer  cannot  plead  his  privilege, 
because,  by  imparling,  he  affirms  the  jurisdiction  of  the 
Court;  but,  by  the  better  opinion,  it  seems,  that,  after  a 
special  impariance,  he  may  plead  his  privilege."  And  Mr, 
Owillim  states,  in  a  note—''  By  a  special  imparlance  in 


(a)  2  Wms.  Saund.  2  (b.)  n.  2. 
(6)  5th  Edit.,  by  GwiUimt  tit.  *'  Abatement^'  C. 
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1890:  this  case,  must  be  understood  a  general  special  impar-^ 
lanoe."  In  Gra$U  t.  Lord  Sofulest  Lord  Chief  Justice 
De  Grey  said  (a) — '*  Every  dilatory  plea  is  held  strictly 
to  certain  rules.  They  must  be  offisred  in  the  first  in* 
stance,  and  pleaded  without  any  repugnancy.  They  can- 
not be  pleaded  after  a  general  imparlancCi  because  when 
you  ask  a  favour  and  gain  timei  you  adndt  all  before  to 
be  right.  To  avoid  the  injustice  that  might  sometimes  hap- 
pen by  adhering  too  strictly  to  this  rulci  two  special  man* 
ners  of  imparling  are  allowed;  there  being  three  kinds  of 
imparlances  in  all.  The  first  sort  of  special  imparlances 
saves  to  the  defendant  the  right  of  excepting  to  the  writ 
and  count,  and  these  are  granted  of  course,  upon  applica- 
tion at  the  office.  The  other  sort  of  special  imparlances 
(which  saves  all  manner  of  exceptions,  and,  among  the 
rest,. the  exception  to  jurisdiction)  is  discretionary.  It 
must  depend  on  particular  circumstances,  which  are  left  to 
the  decision  of  the  Court.**  That  is  the  true  distinction; 
and  here,  as  the  defendant  pleaded  to  the  jurisdiction  of 
the  Court,  without  applying  for  a  general  ^p^ejo/  impar- 
lance, the  plaintiff  had  a  right  to  treat  the  plea  as  a  nuUi- 
ty,  and  to  sign  judgment 

Mr.  Serjeant  Crass,  in  support  of  his  rule* — ^A  plea  to 
the  jiurisdiction,  is  not  properly  a  plea  in  abatement,  though 
in,  its  consequence  it  be  so  (b).  In  /PetUwarih  v.  Squib  (c), 
the  Court  held»  that,  after  a  special  imparlance  (saMs  ex*- 
oeptiombus  tarn  ad  breve  quam  ad  narrationem),  one  may 
plead  in  abatement  of  the  writ  or  count ;  after  a  still  more  spe- 
cial imparlance  (saiois  ommbus  exeeptionibus  et  advaniagiis 
qtUbuscunqueJf  one  may  plead  to  the  the  jurisdiction  of  the 
Court.  There,  the  question  arose  on  demurrer,  and  it 
is  clear,  that  such  a  plea  may  be  pleaded  after  a  spe- 
cial imparlance.    In  Chatland  v.  Thamlejf,  no  questioo 

(a)  2  Sir  W.  Bl.  1096.     (b)  Bac.  Abr.  Tit.  '*  PUas  and  Pleading^'  £.  2. 

(c)  1  Lutw.  46;  S.  C.  12  Mod.  629. 
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arose  as  to  an  imparlance,  but  merely  as  to  the  form  of  the  I89(K 
conclusion  of  the  plea,  by  which  the  Court  said,  that  it  oooxpno* 
could  not  be  considered  as  a  plea  to  the  jurisdiction.  Lord 
Chief  Baron  Gilbert,  in  his  History  of  the  Court  of  Cof»- 
mom  Pleas,  says  (a), — "  Privilege  can  be  only  pleaded  af- 
ter a  general  imparlance,  because  it  is  neither  an  objection 
to  the  writ,  bill,  or  count  1  Sid.  29,  2  Rollers  Rep.  344» 
seems  to  be  contrary,  and  that  privilege  cannot  be  plead- 
ed after  imparlance;  it  is  not  said,  in  either  of  the  cases, 
that  it  was  a -special  or  general  imparlance,  and  the  latest 
resolution,  viz.,  Hardres  and  Lutwyche,  are  express  in 
point,  that  it  may  be  pleaded  after  a  special  imparlance, 
for  it  does  not  oust  them  of  their  jurisdiction,  but  is  a  pri- 
vilege which  each  Court  allows  the  officers  of  another,  to 
be  sued  in  their  own  Court."  In  BeU  v.  Alexander  {b), 
the  Court  held,  that  the  plaintiff  cannot  treat  a  plea  as  a 
nullity,  and  sign  judgment,  unless  it  be  palpably  a  sham 
plea.  The  plaintiff,  therefore,  should  either  have  applied 
to  the  Court  to  set  aside  the  plea,  or  he  ought  to  have  de- 
murred to  it,  and  not  have  treated  it  is  a  nullity  and  sign- 
ed judgment  in  the  first  instance. 

Lord  Chief  Justice  Tindal. — We  think  that  if  this  plea 
had  been  demurred  to,  it  could  not  have  been  sustained. 
At  the  same  time,  as  the  question  involves  a  point  of  some 
nicety,  it  was  too  much  for  the  plaintiff  to  take  it  upon 
himself  to  treat  it  as  a  nullity  and  sign  judgment.  The 
judgment  therefore  must  be  set  aside,  on  the  terms  of  the 
defendant's  pleading  issuably,  and  to  merits,  and  the  costs 
of  setting  aside  the  judgment  must  be  taken  as  costs  in 
the  cause. 

The  rest  of  the  Court  concurring — the  rule  was,  on 
these  terms,  made — 

Absolute. 

(a)  2iid  Edit.  Page  185.  {h)  6  Mau.  &  Selw.  133. 
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1890. 
Rso.  Gbk.  _ 

REGULA  GENERALIS. 

Modonf  for  new  J-T  b  ordered  by  the  Courti  that,  in  future,  m  HUarg 
^"^^^^  and  JViniijf  Terms,  no  motion  for  a  new  trial  sbaU  f>e 

heard,  unless*  sueh  motion  be  actually  made  within  the 
first  four  days  of  each  of  the  said  Terms. 

N.  C.  TiNDAL, 

J.  A*  Park  I 

S.  Gaselee, 

J.  B.  BOSANQUET. 


END  OF  EASTER  TERM. 
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Sharp  v.  ShaKp.  1830. 

T^H£  following  case  was  sent  by  his  Honour^  the  Master  a  tettator^  after 
of  the  RoHs,  for  the  opinion  of  this  Court :—  Ktt'S 

paid,  and  giv- 
ing  varioua  pe- 

**  ThamoM  Sharp,  late  of  Silver  Street,  in  the  parish  of  cunUry  legacies 
St.  Boiolph,  in  the  town  of  Cambridge,  tailor,  deceased,  gave  and  be-"' 
the  late  husband  of  the  defendant,  being  in  his  life-time  ^"^^^''1^^^ 
and  at  the  time  of  his  death  seised  in  fee-simple  of,  or  ^^^^  of  hit  re- 
well  entitled  to,  considerable  real  estates,  made  bis  will,  ty,  in  the  Bank 
bearing  date  the  30th  October,  1822,  and  thereby,  after  odif^Kd 
directing  that  his  just  debts,  funeral  expenses,  and  the  J*"^  *  freehold 
charges  of  proving  his  will,  should  be  paid  and  satisfied  also  a  freehold 
by  his  executrix  and  executors  thereinafter  named,  and  (withotherfree- 
after  giving  several  pecuniary  legacies  for  the  benefit  of  roeni^d)*dao* 
his  children  therein  mentioned,  proceeded  in  the  words  ^opyboid  estate 

i»  n       •  1        •  M  w     '  1  «  1  «  of  the  manor  of 

following,  that  is  to  say — *  1  give  and  bequeath  to  my  dear  e.  b,,  also  a 
wife  Emilia  Sharp  the  whole  of  my  remaining  property,  in*st.  a,  mSa  * 

ali  right  and 
title  to  the  same: 

— Held,  that  the  widow  look  an  estate  in  fee  simple  in  the  freehold,  and  a  customary  fee  in  the 

copyhold  estate. 
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1830.  in  the  Bank  of  England  or  otherwise;  and  also  a  freehold 
house  which  I  now  live  in,  situated  in  Silver  Street,  in  the 
parish  of  St.  Botolph,  in  the  town  of  Cambridge;  also  a 
freehold  estate  in  Regent  Street,  in  the  parish  of  St.  An- 
drew,  in  the  town  of  Cambridge;  also  about  sixty-one 
acres  of  freehold  land,  with  a  house  and  barn  thereon ,  si- 
tuated in  the  fens,  and  in  the  parish  of  Bottesham,  in  the 
county  of  Cambridge;  also  about  sixteen  acres  of  fen  land, 
freehold,  with  a  house  and  barn  thereon,  adjoining  the 
above  sixty-one  acres  of  land  in  Bottisham  fen ;  also  about 
twelve  acres  of  freehold  fen  land  in  the  parish  of  ^re^^m, 
in  the  Isle  of  Ely,  in  the  county  of  Cambridge;  also  a 
copyhold  estate  of  the  manor  of  Ely  Barton,  and  now  oc- 
cupied by  Mr.  Benjamin  Pope,  of  Stretham,  and  is  the 
estate  I  lately  purchased  of  Mr.  AsweU  Peacock;  also 
a  leasehold  estate  purchased  of  the  assignees  of  Mr. 
D.  Blacklee,  and  which  is  in  the  parish  of  St  An- 
drew  the  Less,  otherwise  called  BamweU,  in  the  town 
of  Cambridge:  with  all  right  and  title  to  the  same. 
I  also  leave  my  wife  all  monies  that  should  be  in  my  pos- 
session at  my  deceasci  and  all  monies  due  to  me  on  all 
mortgages,  not^  or  note  of  hand,  with  all  interest  due 
thereon;  also  all  my  household  furniture,  plate,  linen, 
china,  and  glass,  and  all  other  effects.  I  also  leave  my 
dear  wife,  Emilia  Sharp,  all  my  share  of  the  property  due 
to  me  out  of  the  business  as  carried  on  in  the  firm  of  Messrs. 
William  Sharp,  Thomas  Sharp,  and  Frederick  Sharp  only: 
the  property  so  belonging  to  my  share  consists  of  estates, 
freehold  and  leasehold,  mortgages,  bonds,  notes  of  hand, 
bills  and  drafls,  cash,  and  monies  in  the  bankers'  hands, 
and  outstanding  debts,  and  the  stock  in  trade.* 

''  The  testator  died  on  the  6th  March,  1823,  without 
revoking  or  altering  his  will,  leaving  the  defendant,  his 
widow,  and  the  plaintiff,  his  eldest  son  and  heir-at-law, 
and  also  his  heir  by  the  custom  of  the  manor  of  Ely  Bar* 
ton,  him  surviving. 
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**  The  estates  devised  by  the  said  will  consisted  of  the         18d0. 
Beveral  freehold  and  copyhold  messuages^  lands,  tenements, 
and  hereditaments,  in  the  will  particularly  described." 

The  question  for  the  opinion  of  the  Court  was — "  whe- 
ther the  defendant,  Emilia  Sharp,  was  entitled  to  an  estate 
for  her  life,  or  to  an  estate  in  fee  simple  in  all  or  any,  and 
which,  of  the  messuages,  lands,  tenements,  and  heredita- 
ments, devised  by>the  said  will  of  her  late  husband,  7%o- 
outs  Sharpy  the  testator." 

The  case  came  on  for  argument  in  the  course  of  the  last 
Easier  Term. 

Mr.  Serjeant  Serioen,  for  the  plaintiff. — The  defendant, 
the  widow  of  the  testator  Thomas  Sharp,  took  only  an 
estate  for  life.  It  is  a  long  established  rule  of  law,  that, 
unless  in  the  will  are  found  words  whereby  the  Court  can 
be  warranted  in  enlarging  the  limitation  to  a  fee  simple, 
they  are  bound  to  hold  it  to  convey  an  estate  for  life  only. 
This  has  been  the  constant  practice  from  the  case  of  jPofV- 
Jax  y.  Heron  (a),  down  to  the  present  time,  and  the  rule 
18  not  now  to  be  shaken.  There  must  be  shewn  on  the 
face  of  the  will  a  clear  intent  to  give  to  the  wife  an  estate 
in  fee,  to  the  exclusion  and  disherison  of  the  heir-at-law. 
It  may  either  be  done  by  express  words  of  limitation,  or 
by  inference;  but  it  must  be  shewn  to  be  so  by  necessary 
implication.  The  will  in  this  case  is  extremely  confused  as 
to  the  description  of  the  testator's  property.  The  word 
'^  estate  "  is  used  with  reference  to  one  part  of  it,  and  the 
word ''  land  "  only  with  reference  to  other  part«  The  case 
o{  Rex  d.  Bowes  v.  Blacketi{b)  establishes  that  no  gene- 
ral intent  shall  alter  the  rule  of  law ;  but  that  the  intention 
must  be  manifest  and  clear,  not  merely  conjectural.  It 
has  frequently  been  held  that  the  introductory  words  of  a 

(«)  Free,  in  Chan.  6S,  (b)  Cowp.  240. 
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1830.  will  may  be  used  as  pointing  out  the  intention  of  the  whole. 
There  are,  however,  none  such  in  this  will.  The  con- 
cluding words  of  the  devise  may  be  relied  on  as  convey- 
ing an  estate  in  fee  to  the  widow;  and  the  question  is, 
whether  or  not  they  over-ride  the  whole  will.  The  words 
"as  to  all  my  worldly  estate,"  have  been  held  to  pass  a 
fee — Loveiicres  d.  Mudge  v.  Blight  (a) ;  but  they  have  also 
been  frequently  qualified.  In  Denn  d.  Gcukin  v.  Gii«« 
kin  (£),  the  testator  devised  thus — "  as  to  all  such  worldly 
estate  as  God  has  endued  me  with ^  I  give  and  bequeath  as 
follows:  I  give  and  devise  all  that  my  freeheld  messuage 
and  tenement  lying  in  G.,  together  with  all  housesj  &c.j 
and  appurtenances  whatsoever  belonging  to  the  same^  to 
M'  R-9  G.  R*y  and  T.  R.  equally;"  and  then  bequeathed, 
amongst  other  pecuniary  legacies,  ten  shillings  to  his  heir- 
at-law:  it  was  held  that  the  devisees  took  an  estate  for  life 
only.  So,  in  Frogmorton  d.  Wright  v.  Wright  {c),  it  was 
held  that  general  introductory  words  in  a  will  "  as  touch- 
ing all  my  temporal  estate,  &c.,"  though  they  have  some 
effect  in  the  construction  of  the  will,  are  not  of  themselves 
sufficient  to  extend  a  devise  for  life  to  a  fee;  and  in  Good- 
Vight  d.  Drewry  r.  Barron  (d),  where,  after  the  introduc- 
tory words,  "  as  touching  the  testator's  worldly  estate,  &c.'* 
he  devbed  a  cottage,  house,  &c.,  to  A.  and  his  heirs,  and 
also  gave  to  jB.,  whom  he  named  his  executrix,  "  all  and 
singular  his  lands,  messuages,  and  tenements,  by  her  free- 
ly to  be  possessed  and  enjoyed :"  it  was  held  that  the  lat* 
ter  words,  being  ambiguous,  did  not  pass  the  fee  against 
the  heir,  but  might  mean  free  of  incumbrances,  or  dis- 
punishable of  waste ;  and  that  the  word  "  estate,''  in  the 
introductory  clause,  could  not  be  brought  down  into  the 
latter  distinct  clause.    So,  the  word  "  hereditaments  "  has 


(a)  Cowp.  352.  Blac.  889. 

(6)  Cowp.  660.  (d)  [  1  East,  220. 

(c)  3  Wib.  414;  S.  C.  2  Wm. 
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been  held  not  per  se  to  pass  a  fee.  Canning  v.  Canning  (a).  1830. 
Denn  d.  Moore  v.  MeUor  (i).  In  the  present  case,  the 
word  ''estate"  is  used  merely  as  a  word  of  locality,  and 
is  only  used  once,  in  reference  to  the  house  in  Re- 
geni  Street f  Cambridge*  In  Wilkinson  v.  Merryland  (c)> 
the  testator,  being  possessed  of  lands  in  A.,  B.,  and 
C,  in  fee,  devised  the  lands  in  A»  and  B,  to  seve- 
ral persons,  and  their  heirs,  and  then,  after  giving  se* 
veral  small  legacies,  devised  to  his  wife — ''  all  the  rest  of 
his  goods,  chattels,  leases,  estates,  mortgages,  debts,  ready 
money,  plate,  and  other  goods,  whereof  he  was  possessed, 
after  his  debts  and  legacies  paid" — it  was  held  that  the 
wife  took  only  an  estate  for  life.  Where  debts  are  charged 
on  the  freehold  estate  the  fee  will  sometimes  pass.  Corn- 
ning  V.  Canning,  DiciinsY.  Marshalled),  But  inJ)oed* 
Small  V.  Allen  (e),  where  the  testator  devised  thus : ''  As  to 
what  real  and  personal  estate  it  has  pleased  God  to  bless  me 
with  (all  my  debts,  &c.,  being  first  paid  out  of  my  person- 
al, and  if  that  is  not  sufficient,  out  of  my  real  estate),  I  give 
and  dispose  of  the  same  as  follows:  I  devise  all  my  mes- 
suages, lands,  tenements,  and  hereditaments  in  S.^  &c.,  to 
A,^ — it  was  held  that  A.  took  only  a  life  estate.  In  Denn 
d.  Mellor  v.  Moore ^  A,f  possessed  of  real  and  personal 
property,  devised  as  follows:  "  All  the  rest  of  my  lands, 
tenements,  and  hereditaments,  either  freehold  or  copy- 
hold, and  also  all  my  goods,  chattels,  and  personal  estate, 
after  payment  of  my  just  debts  and  funeral  expenses,  I 
give,  devise,  and  bequeath  the  same  to  my  wife  B,  /*  ap- 
pointing B,  sole  executrix — the  Court  of  King's  Bench{f) 
held  that  these  words  gave  B*  only  an  estate  for  life  in  the 
realty.  This  judgment  was  reversed  in  the  Exchequer 
Chamber  {g) J  on  the  ground  that  there  was  a  clear  intent 

(a)  Moseley,  242.  (</)  Cro.  Eliz.  330. 

{h)  5  Term  Rep  658.  (c)  8  Term  Rep.  497. 

(c)    Cro.   Car.    447,   oited  in         (/)  5  Term  Rep.  558. 

1  Comyn,  339.  ig)  2  Bos.  8t  Pul.  24?. 
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1830.  to  convey  the  fee;  but  the  House  of  Lords ^  on  appeal  (a), 
reversed  the  judgment  of  the  Exchequer  Chamber ^  and  af- 
firmed that  of  the  Court  of  King*s  Bench,  Here,  how- 
ever,  the  debts  are  specifically  charged  upon  the  person- 
alty.  The  general  rule,  however,  is  clear,  that  the  heir- 
at-law  shall  not  be  disinherited  unless  the  intention  of  the 
testator  be  distinct  and  manifest*  In  Right  d.  Mitchell 
v.  Sidebotham  {b),  the  testator  devised  as  follows :  **  I  give 
and  devise  to  A»,  her  heirs  and  assigns  for  ever,  all  my 
lands  at  B.,  and  I  give  and  bequeath  to  A.  aforesaid,  all 
my  lands  at  C.** — it  was  held  that  A.  took  an  estate  for  life 
in  the  lands  at  C,  and  that  the  reversion  thereof  should 
descend,  although  the  will  began  with  these  introductory 
words — **  for  those  worldly  goods  and  estates  wherewith  it 
hath  pleased  God  to  bless  me,*'  and  contained  a  legacy  of 
one  shilling  to  the  heir-at-law.  In  Doe  d.  Spearing  v. 
Buckner  (c),  the  testator,  having  given  4,000/.  to  A.  and  B,, 
in  trust  for  certain  persons,  by  a  residuary  clause  gave 
*'  all  the  rest  of  his  estate  and  efiects,  of  what  nature  so- 
ever, to  A.  and  B.,  their  executors  and  administrators,  in 
trust  to  add  the  interest  to  the  principal,  so  as  to  accumu- 
late the  same,  it  bemg  his  will  that  the  residue  should  not 
pass  but  at  the  time  and  manner  as  the  principal  sum  of 
4,000/.  was  directed  to  be  paid" — it  was  held  that  a  house, 
the  only  freehold  of  which  the  testator  was  seised,  did  not 
pass  by  the  wiU,  notwithstanding  there  were  general  words 
in  the  introductory  clause,  "  as  to  all  my  estate  and  effects, 
both  real  and  personal.**  And  in  Doe  d.  Child  v.  Wright  (d), 
a  distinction  was  made  between  **  estate"  and  **  land*'* 
There,  the  devisor,  after  the  introductory  words,  ''as 
touching  such  worldly  and  personal  estate  wherewith  it 
.has  pleased  God  to  bless  me,"  gave  an  estate  for  life  to 
his  wife  in  his  estates  in  A.  and  £.,  and  then  devised  to 


(a)  7  Bro.  P.  C.  607.  (t)  6  Term  Rep.  610. 

(6)  2  Doug.  759.  (d)  8  Term  Rep.  64. 
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F.  W.  '*  all  his  lands^  freehold,  copyhold,  and  leasehold,         I8d0. 

in  ^.;"  ''  also  all  his  estate f  freehold  and  copyhold,  in  B.  /' 

and  it  was  held  that  F.  W.  took  only  an  estate  for  life  in 

remainder  in  the  devisor's  estate  in  A.    The  concluding 

words  of  the  devise  in  this  case,  which  will  be  relied  upon 

for  the  defendant — "  with  all  right  and  title  to  the  same  '* 

— must  he  taken  to  refer  to  the  description  of  property  last 

mentioned  in  the  will^  rts.  to  the  leasehold  in  BamweU, 

io  which  they  are  more  properly  applicable.      Taking 

the  whole  of  the  will  together,  there  is  an  entire  absence 

of  all  words  tending  to  shew  an  intention  in  the  testator 

to  disinherit  the  heir-at-law,  who  is  entitled  to  the  favour 

the  Court 

Mr.  Serjeant  Adams f  contra* — The  testator's  widow 
took  a  fee  in  all  the  property  devised.  The  general 
principle  contended  for  on  the  part  of  the  heir-at-law, 
b  not  questioned*  Undoubtedly,  the  heir  is  not  to  be  dis- 
inherited unless  a  clear  intent  to  that  effect  appears  upon 
the  face  of  the  will;  neither  will  the  word  '*  estate"  pass  a 
fee  unless  the  intention  of  the  testator  manifestly  be  that 
the  fee  shall  pass.  In  Andrew  v.  SotUhouse  (a),  a  devise 
ef  the  testator's  lands  at  W,^  and  aU  his  interest  in  the  es- 
tates of  JP.  C,  deceased,  to  L.  A,  for  Bfe,  and  after  L.  A.*s 
decease  to  E.  iS»,  charged  with  an  annuity  for  F.  T*  for 
fife,  was  held  to  give  a  remainder  in  fee  to  E.  S.;  and 
Lord  Kenyan  there  said — "  For  nearly  half  a  century  it 
has  been  the  wish  of  the  Courts  to  give  effect  to  the  in- 
tention of  the  devisor  as  far  as  they  can.  It  has  frequent- 
ly been  observed,  that,  in  almost  every  case  where  the 
words  of  the  devise  have  been  so  restrained  as  to  give  only 
an  estate  for  life,  the  decision  has  been  against  what  may 
be  supposed  to  have  been  the  private  intention  of  the  de- 
vbor;  and  Lord  Mansfield  often  said  that  it  appeared  to 

{a)  5  Term  Rep.  292. 
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]SdO,  bim  that  persons  in  general  who  made  their  own  wills 
thought  that  the  same  words  were  sufficient  to  pass  an  es- 
tate of  inheritance  that  are  used  to  convey  a  mere  chattel 
interest.*'  In  this  case  the  intention  of  the  testator  is  ma-* 
nifest,  and  the  Court  will  give  effect  to  it.  He  first  di* 
rects  that  his  debts,  funeral  expenses,  and  the  charges  of 
proving  his  will,  shall  be  paid  by  his  executors,  he  then, 
after  several  pecuniary  bequests  to  his  children,  proceeda 
to  give  to  his  wife  "  the  whole  of  his  remaining  property," 
in  the  Bank  of  England  or  otherwise ;  and  also  ajireehold 
house  in  Silver  Street ,  a  freehold  estate  in  Regent  Street^ 
and  other  freeholds,  and  also  a  copyhold  estate  and  a 
leasehold  estate;  and  concludes  the  devise  with  these 
words — ^*  with  all  right  and  title  to  the  same.*'  In  Coler. 
RawUnson(a)9  a  devise  of  all ''  right,  title,  and  interest," 
was  held  to  pass  the  fee.  In  Holdfast  d,  (kmper  v.  Mar^^ 
ten  (6),  it  was  decided  that  the  word  ''  estate"  will  always 
pass  a  fee,  unless  there  be  words  of  restraint  found  in  the 
will — limiting  it  to  a  less  estate.  And  in  Fletcher  v«  Smir^ 
ton  (e),  it  was  also  held,  that  the  word  **  estates"  in  a  will 
carries  the  fee,  unless  coupled  with  other  words  which 
shew  a  different  intention.  In  Bight  d.  Mitchell  v.  Side^ 
boiham,  the  testator  knew  exactly  what  he  was  doings 
There,  there  were  two  distinct  and  specific  bequests. 

Mr.  Serjeant  Scriven,  in  reply. — In  Andrew  v.  SoutA^ 
ouise,  the  land  devised  was  charged  with  an  annui^;  it 
was  therefore  necessary  that  the  devisee  should  take  a  fee, 
in  order  to  carry  into  effect  the  intentions  of  the  testator^ 
That  case,  therefore,  has  no  application  to  the  present« 
In  Cole  V.  RawUnson,  the  earlier  part  of  the  will  gave  a 
rule  of  construction,  a  key  to  the  intent  of  the  testator^ 
\v  Inch  did  not  militate  against  any  rule  of  law.    The  limita« 

(r/)  3  Bro.  P.  C.  7.  (c)  2  Term  Rep.  666;  S.  C.  2 

{i)  1  Term  Rep.  411.  Chit.  Rep.  558. 
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tion  here  is  the  very  reverse  of  the  limitation  in  that  case.  1830. 
Doe  d.  Child  v.  Wright  shews  the  disposition  of  the 
Courts  to  restrain  the  words  of  a  will  to  a  life  estate,  where 
the  intention  of  the  testator  to  give  a  fee  is  not  perfectly 
apparent.  Doe  d.  JEUam  v.  Westley  (a)  tends  very  much  to 
shake  the  authority  of  Cole  v.  Rawlinson*  Mr.  Justice 
Bajfley  there  said  {b) — '^  In  order  to  say  that  more  than  a 
life  estate  passed,  we  should  require  words  expressing  a 
plain  intent  to  that  effect."  Roe  d.  HeUing  v.  Yeud  (c)f 
and  Jimewell  v.  Perkins  {d),  are  also  authorities  to  shew 
that  the  Courts  strongly  incline  to  cut  down  a  devise  to  a 
life  estate,  unless  there  be  a  clear  intention  manifested  to 
the  contrary. 

The  following  certificate  was  afterwards  sent  to  the 
Master  of  the  Rolls: — 

**  We  have  heard  this  case  argued  by  counsel,  and  have 
considered  the  same,  and  we  are  of  opinion  that  Emilia 
Sharp  is  entitled  to  an  estate  in  fee  simple  in  all  the  free- 
hold messuages,  landsj  tenements,  and  hereditaments  de* 
vised  by  the  said  will  of  her  late  husband,  Tho$nas  Sharp, 
the  testator,  and  to  an  estate  in  fee,  according  to  the  cus- 
tom of  the  manor  of  Ely  Barimif  in  the  copyhold  estate 
devised  by  the  said  wiU, 

N.  C.  TiNDAL. 

J.  A.  Park. 
S.  Gaselee* 

J.  B.  BOSANQUET." 


(a)  4  Bam.  &  Cress.  667;  S.  C.         (c)  2  New  Rep.  214. 
7  Dow.  &  Ryl.  112.  (</)  2  Atk.  102. 

(h)  4  Dam.  &  Cress.  669. 
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1830. 
Saturday,  HAMILTON  ».  JoNES.  PiTT,  and  Another. 

June  12M. 

Where  spedoi  j|  WO  of  the  defendants  in  this  cause,  fix.  Jones  and 
put  in  but  have  PUii  having  been  arrested,  and  their  bail  having  omitted 
f  ™Sf  sheriff "  t»  justify,  the  Sheriff  was  ruled  to  brmg  in  the  body,  and, 
may  put  in  (rath  ^^  (jjq  expiration  of  that  rule  (on  the  27th  of  Mav\  an 

bail  and  render  ^  ^  ^^' 

the  defendant,  attachment  issued  against  him.  The  Sheriff  afterwards, 
attachment  haa  without  the  knowledge  of  the  two  defendants,  put  in  fresh 
inued  '^^     bail  for  the  purpose  of  rendering  them. 

obeying  a  rule 

to^nng  m    e         -y^^^  p.^^  ^^^  movcd  for  a  rule  calling  on  the  plaintiff  to 

shew  cause  why  he  should  not  be  discharged  out  of  cus- 
tody, on  the  ground  that,  by  the  practice  of  the  Court,  it 
was  not  competent  to  the  Sheriff  to  put  in  fresh  bail  for 
the  purpose  of  rendering  a  defendant,  so  long  as  the  old 
bail-piece  remained  upon  the  file,  for  that  then  the  origin- 
al bail  only  could  render ;  and  that,  at  all  events,  the  She- 
riff was  not  at  liberty  to  do  so  after  an  attachment  had  is- 
sued against  him  for  contempt*  He  referred  to  Edwin  v, 
Allen  (a),  where  it  was  held  that  bail  may,  aftier  an  assign- 
ment of  the  bail-bdnd,  render  the  defendant  without  justi- 
fying— Bex  V.  The  SheriBi  ot  Essex  (6),  where,  on  excep- 
tion to  bail,  and  notice  given  of  other  bail,  only  one  of 
whom  justified,  the  names  of  the  former  bail  still  remain*- 
ing  on  the  bail-piece,  it  was  held  that  they  might  render 
the  principal — FkiUer  v.  Prest  (c),  where  it  was  held,  that, 
if  a  Sheriff's  oflicer,  upon  an  arrest,  without  the  consent  of 
the  plaintiff,  take  an  undertaking  for  the  appearance  of  a 
party,  instead  of  a  bail-bond,  and  bail  above  is  not  duly 
put  in,  the  Sheriff  is  liable  to  an  action  for  an  escape,  and 
the  Court  wiU  not  relieve  him  by  permitting  him  to  put  in 
and  justify  bail  afterwards — and  Rex  v.  The  Sheriff  of 

• 

{a)  5  Term  Rep.  401.        (6)  Ibid.  633.       (c)  7  Term  Rep.  109. 
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Middlesex  (a),  where  it  was  held«  that^  although  added         18d0« 
bail  have  been  rejected,  they  are  competent  to  render,      Hamilton 
and  an  attachment  afterwards  moved  for  is  irregular.  ^^ 

Jones. 

[Mr.  Justice  Park  referred  to  Evans  v.  Sw^e  (&)]• 
Mr.  Pin  also  applied  for  a  rule  against  the  Sheriff's  of- 
ficer for  extortion  in  demanding  and  receiving  a  sum  of 
1/.  8s.  6c(.,  on  the  arrest,  which  he  contended  was  more 
than  the  fee  allowed  by  law. 

Lord  Chief  Justice  Tindal. — I  am  of  opinion  that  the 
defendant  Pitt  has  made  out  no  case  for  the  interference 
of  the  Court  upon  the  first  ground  urged.  He  complains 
that  he  has  been  rendered  by  other  bail  than  those  first 
put  in.  By  his  affidavit  it  appears  that  these  bail  were 
put  in  by  the  Sheriff;  and  the  only  question  is,  whether, 
by  the  practice  of  the  Court,  the  Sheriff  be  at  liberty  to 
put  in  fresh  bail  for  his  own  security,  for  the  purpose  of 
rendering  a  defendant,  after  the  first  bail  have  omitted  to 
justify,  or  have  been  rejected.  There  are  several  cases 
where  he  has  been  permitted  to  do  so.  In  Haggeii  v. 
Argent  (c),  where  the  defendant  reftised  to  move  that  his 
bail  might  justify,  till  they  had  paid  certain  costs,  the 
Court  permitted  them  to  justify  on  their  own  motion.  The 
books  of  practice  lay  the  rule  down  broadly,  that  the  de- 
fendant may  be  rendered  without  justification.  But,  it  has 
been  contended  that,  at  all  events,  the  Sheriff  was  not  in 
a  situation  to  render  the  defendants  at  the  time  he  did  so, 
he  being  in  contempt.  That  might  be  a  good  ground  of 
objection  to  be  urged  on  the  part  of  the  plaintiff.  He, 
however,  has  not  thought  fit  to  make  that  objection,  but 
has  waived  it;  and  therefore  I  see  no  reason  why  the  She- 
riff, a  public  officer,  should  not  have  extended  to  him 
every  reasonable  protection  and  indulgence.    It  appears 


(a)  1  Chit.  Rep.  446.  (c)  2  iMarsh.  365;  S.  C.  7  Taunt. 

(6)  2  Bing.  273.  47* 
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18d0. 


Hamilton 

V. 
JONES^ 


to  me,  that  the  render  was  justifiable  by  the  usage  and 
practice  of  the  Court.  That  portion  of  the  rule,  there- 
fore, must  be  refused. 

With  respect  to  the  charge  against  the  officer  for  ex- 
tortion, I  do  not  now  say  whether  the  sum  demanded 
was  reasonable  or  not;  as  to  that  Mr.  Pitt  may  take  a 
rule  to  shew  cause  why  it  should  not  be  referred  to  the 
Prothonotary  to  ascertain  what  the  officer  was  entitled 
to,  and  why  the  surplus  (if  any)  should  not  be  returned  to 
him. 


The  rest  of  the  Court  concurring- 


Rule  nisi  accordingly. 


Saturday, 
June  12M. 

Where,  of  three 
defendants,  two 
only  are  brought 
into   Court,  the 
plaintiff  cannot 
regularly  de- 
clare.   The  ir- 
regularity ill 
however,  wuv- 
ed  by  their 
pleading. 


Same  v.  Same* 

1  HE  defendant  Pitt  now  moved  for  a  rule  msi  to  set 
aside  the  declaration  for  irregularity.  The  irregularity 
complained  of  was,  that,  on  the  I3th  May,  a  declaration 
de  bene  esse  was  delivered  in  the  cause,  two  only  of  the  de- 
fendants, viz.  Jones  and  Pitt,  being  then  in  Court,  the 
third  defendant  having  only  been  served  with  process,  and 
no  appearance  having  been  entered  for  him  until  the  4th 
June.  He  referred  to  Knight  v.  Parker  (a),  Chapman  v. 
Eland  (b),  and  Moss  v.  Birch  {c),  to  shew  that  a  declara- 
tion cannot  be  delivered  against  one  of  two  defendants,  till 
both  appear;  and  also  to  the  case  of  Smith  v.  Painter  {d), 
where  it  was  held  that  the  plaintiff  may  deliver  a  declara- 
tion against  the  defendant  conditionally,  before  the  time 
for  his  appearing  is  past,  and  file  common  bail  for  him;  but 


(a)  2  Win.  Blac.  759. 
(6)  2  New  Rep.  82. 


(c)  5  Term  Rep.  722. 
{d)  2TermRep.  719. 
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after  that  time  he  must  bring  the  defendant  into  Court  be- 
fore he  can  declare. 

Lord  Chief  Justice  Tindal. — The  objection  proceeds 
on  this  ground — that  the  action  is  brought  against  three 
defendants,  two  of  whom  have  been  arrested,  the  third 
not,  but  brought  into  Court  at  a  period  subsequent  to  the 
delivery  of  a  declaration  de  bene  esse.  If  the  case  had  re* 
mained  on  that  footing,  I  should  say  that  it  was  an  irregu- 
larity; but  the  defendants  have  since  pleaded,  and  that 
waives  the  irregularity;  for,  by  pleading,  the  parties  ad<- 
mit  that  all  prior  steps  have  been  regularly  taken.  On 
that  ground,  therefore,  the  rule  cannot  be  granted. 
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Jones. 


Mr.  Justice  Gaselee. — The  conditional  declaration  be- 
comes a  declaration  in  chief  when  the  condition  is  per- 
formed.    The  render  in  this  case  had  that  effect. 


The  rest  of  the  Court  concurring — 


Rule  refused. 


Lafitte  v.  Slatter. 


Saiurdc^f 
June  12th. 


1  HIS  was  an  action  upon  a  bill  of  exchange  for  315/.  The  defendant 
1&.  lOd.,  dated  the  18th  February^  1829,  drawn  by  the  exchange  u^n 
defendant,  at  four  months*  date,  upon  and  accepted  by  one  ^^mwiSii^n 
Henry  Tebbs,  and  successively  indorsed  by  the  defendant  of  one  it.,  who 
to  one  Magrathf  and  by  Magraih  to  the  plaintiff,  a  banker  h\y  indebted  to 

•«.  Du.«J«  ***«  plaintiir,and 

at  iraru.  ^ho  procund 

At  the  trial  before  Lord  Chief  Justice  TindaL  at  the  ^'j/ffP**"?- 

'  —^elk^  that  the 

drawer  waa  en- 
titled to  notice 
of  the  dishonour  of  the  bill,  notwithstanding  the  acceptor  had  no  assets  of  his  in  his  hands,  and  had 
iafianned  hiaa,  prior  to  the  bill  becoming  due,  that  he  would  not  pro^de  for  it— he  having  a  rea- 
sonable expectation  that  it  would  be  proYided  for  by  A.,  and  haVing  a  remedy  over  against  him  in 
case  he  was  called  upon  to  pay  it. 
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1830.        Sittings  in  London  after  last  Michaelmcu  Term,  the  fol- 
lowing facts  appeared  in  evidence: — 

One  RoMe  being  indebted  to  the  defendant  to  the  amount 
of  1,000/.,  represented  to  him  that  Tebbs  owed  him  (Rose) 
about  1,400/.,  and  requested  the  defendant  to  draw  the 
bill  in  question  upon  Tebbs,  which  he  (^iZo^e/ procured 
the  latter  to  accept.    Upon  this  evidence,  it  was  contend- 
ed, on  the  part  of  the  plaintiff,  that,  this  being  an  accom* 
modation  bill,  the  drawer  was  not  entitled  to  notice  of  its 
dishonour — none  having  been  given  (a);  and,  to  dispense 
with  the  necessity  of  notice,  by  shewing  that  the  defend- 
ant knew,  before  the  bill  became  due,  that  it  would  not  be 
paid  by  the  acceptor,  a  witness  named  CfMeara  was  call- 
ed, to  prove  a  conversation  between  the  defendant  and 
Tebbs,  who  had  then  left  his  abode,  having  got  into  difficul- 
ties through  his  transactions  with  Rose.    The  witness  stat** 
ed  that  the  defendant,  being  uneasy  about  the  bill  in  ques- 
tion, and  another  accepted  under  similar  circumstances, 
applied  to  Tebbs,  who  said  that  he  was  in  a  most  unfortu- 
nate situation  in  consequence  of.  the  misconduct  of  Rose; 
that  he  had  not  received  value  for  the  bill;  and  that  he 
would  not  (or  could  not)  pay  it:  upon  which  the  defendant 
observed  to  him — **  I  understood  you  had  value**'     Tebbs 
denied  that  he  was  indebted  to  Rose. 

A  verdict  having  been  taken  for  the  plaintiff,  with  liber- 
ty to  the  defendant  to  move  to  set  it  aside  and  enter  a  non- 
suit— 

Mr.  Serjeant  Wilder  accordingly,  in  Hilary  Term  last, 
obtained  a  rule  nisi* — Prirndfadej  the  drawer  of  a  bill  of 

(a)  The  bill  was  due  on  the  20th  time  (about  which  there  was  some 

June  (the  21  St  h&xxg  Sunday).  On  question),  was  contended  by  the 

the  5th  Jtdyy  an  attorney's  letter  defendant  not  to  be  equivalent  to 

was  sent  to  the  defendant  demand-  a  notice,  and  so  ruled  by  the  Lord 

ing  payment  of  the  bill,  which,  in-  Chief  Justice,  and  afterwards  by 

dependentiy  of  its  being  out  of  the  Court. 
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exchange  is  in  all  coses  entitled  to  notice  of  its  dishonour.         1830. 
To  dispense  with  this  notbe,  it  is  necessary  for  the  plains 
tiff  to  establish,  not  merely  that  the  drawee  had  no  assets 
of  the  drawer;  but.  he  must  also  shew  the  circumstances 
under  which  the  bill  was  drawn  to  be  such  that  the  draw- 
er could  in  no  event  be  damnified  by  the  want  of  notice — 
that  he  has  no  remedy  over  against  any  other  person — 
and  that,  at  the  tune  he  drew  the  bill,  he  had  no  reason- 
able expectation  that  it  would  be  provided  for  by  any 
other  person  than  himself.     These  principles  are  deduci- 
ble  firom  the  whole  current  of  authorities  upon  the  subject; 
and  the  Judges  have  said  that  they  would  not  carry  the  dis- 
pensation further  than  the  decided  cases  had  already  car- 
ried it.    There  was  no  legal  evidence  that  the  drawee  had 
not  assets  at  the  time  the  bill  was  drawn.    Although  it  is 
evident,  from  the  facts  stated  by  the  witness  OMeara^ 
that,  when  he  accepted  the  bill,  Tehhi  had  no  assets  of 
the  drawer;  yet  there  was  no  proof  that  he  had  not  assets 
of  Rose.    The  mere  statement  by  Tehhs%  that  he  had  not 
received  value  for  the  bill,  was  not  evidence  against  the 
defendant  or  against  any  body  else.    In  Brown  v.  Maf* 
fey  (a),  where  a  bill  was  drawn,  accepted,  and  indorsed  by 
several  indorsers,  for  the  accommodation  of  the  last  in- 
dorser,  and  the  acceptor  had  no  effects  of  the  drawer  in 
his  hands,  but  that  fact  was  not  known  to  the  defendant, 
who  was  one  of  the  prior  indorsers — ^it  was  held  that  he 
was  entitled  to  notice  of  the  dishonouTf  before  the  holder 
could  maintain  an  action  agdnst  him,  in  order  to  enable 
him  (even  if  he  had  no  remedy  on  the  bill)  to  call  immedi- 
ately on  the  last  indorser,  to  whom  he  had  lent  the  securi'* 
ty  of  his  indorsement,  without  value  received,  and  who 
had  in  fact  received  the  money  upon  that  security.    And 
in  Cory  v.  Scoii  (i),  where  a  bill  was  drawn  and  accepted 
for  the  accommodation  of  an  indorsee,  who,  as  well  as  the 

(a)  15  East,  216.  (6)  3  Barn.  &  Aid.  619. 
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drawer,  had  no  effects  in  the  hands  of  the  acceptor — it 
was  held  that  a  subsequent  indorsee,  in  order  to  entitle 
himself  to  recover  in  an  action  against  the  drawer,  was 
bound  to  give  notice  of  the  dishonour,  as  the  drawer  might 
have  called  upon  the  acceptor  or  the  prior  indorsee  for 
payment,  if  he  had  had  such  notice.    These  cases,  as  well 
as  those  of  Claridge  v.  Dalian  (a),  and  Norton  v»  Picker- 
ing  (&),  are  authorities  to  shew,  that,  where  the  drawer  of 
a  bill  is  so  situated  that  he  can  have  no  reason  at  the  time 
he  draws  the  bill,  to  suppose  that  he  is  the  party  who  will 
be  catted  upon  to  pay  it,  he  is  entitled  to  notice  of  its  dis- 
honour; but  that  he  is  not  entitled  to  notice  where  he 
knows  that  he  alone  is  to  provide  for  it.    The  intimation 
given  in  this  case  by  the  acceptor,  before  the  bill  became 
due,  that  he  would  not  pay  it,  was  not  sufficient  to  dis- 
pense with  notice  to  the  drawer.     It  is  clear  that,  in  the 
case  of  the  bankruptcy  or  insolvency  of  the  acceptor,  the 
fact  of  that  circumstance  being  known  to  the  drawer  will 
not  deprive  him  of  his  right  to  notice  of  non-payment* 
Esdaile  v.  Sowerbyic).    So,  in  Staples  v.  OUines{d),  it 
was  held  not  to  be  enough  to  dispense  with  notice  to  the 
drawer,  that  there  was  an  understanding  between  him  and 
the  drawee  that  he  should  provide  for  the  bill. 


Mr.  Serjeant  Taddy^  in  the  last  term,  shewed  cause. — 
No  notice  in  fact  was  necessary.  The  only  parties  to  the 
bill  were  the  defendant,  the  drawer,  Tebbs^  the  acceptor, 
and  Magrath  by  whom  it  was  indorsed  to  the  plaintiff* 
As  between  these  parties,  it  was  clearly  an  accommo- 
dation bill.  Tebbs  was  not  indebted  to  the  defendant; 
therefore  he  had  no  right  to  suppose  that  the  bill  would 
be  taken  up  by  him.  But  it  is  contended,  that,  be- 
cause the  defendant  thought  fit  to  imagine,  either  that 
Tebbs  was  indebted  to  Rose^  or  that  Rose  would  fur* 


(a)  4  Mau.  &  Selw.  226. 
{b)  8  Bam.  &  Cress.  610. 


(c)  11  East,  114. 
{d)  1  £sp.  Rep.  a32. 


(a)  1  Term  Rep.  405.  (c)  2  Bos.  &  Pul.  277. 

{h)  16  East,  43;  S.  C.  3  Camp.  (d)  3  Bos.  &  Pol.  239. 
217. 
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nish  Tebbt  with  fiinds  to  meet  the  bill,  he  was  entitled  to  1830. 
notice.  The  circumstances  of  Hose  did  not  warrant  such 
a  supposition :  he  was  insolvent,  and  had  absconded.  In- 
dependently,  however,  of  that,  the  Court  will  not  look  be- 
yond the  parties  to  the  bill.  Bickerdike  v.  BoUman  (a)  is 
an  express  authority  to  shew  that  notice  of  dishonour  need 
not  be  given  to  the  drawer,  where  he  has  no  effects  in  the 
hands  of  the  drawee,  either  at  the  time  of  drawing  the  bill, 
or  when  it  becomes  due. 

Mr.  Serjeant  Wilder  and  Mr.  Serjeant  Mussetlf  in  sup- 
port of  the  rule. — To  dispense  with  notice,  it  is  not  enough 
to  shew  that  the  acceptor  had  not  assets  of  the  drawer  at 
the  time  the  bill  was  drawn;  the  plaintiff  should  also  have 
proved  that  the  acceptor  had  not  in  his  hands  assets  of  any 
other  person,  in  respect  of  which  the  bill  was  drawn.  It 
was  incumbent  on  him  also  to  prove  that  the  drawer  could 
have  no  reasonable  expectation  that  the  bill  would  be  paid 
by  the  acceptor;  and  also  that  he  had  no  remedy  over 
against  any  third  party,  so  that  he  could  sustain  no  injury 
by  the  want  of  notice.  In  Mucker  v.  Hiller  (i),  it  was 
held,  that,  if  the  drawer  have  reasonable  expectation  of 
having  assets  in  the  hands  of  the  drawee  at  the  time 
the  bill  becomes  due,  he  is  entitled  to  notice.  The 
case  of  Bickerdike  v.  BoUman,  which  has  been  always 
looked  upon  with  disapprobation,  was  decided  by  two 
Judges  only,  and  both  of  them  agreed  that  the  judgment 
might  go  upon  another  ground.  Knowledge  that  the  bill 
will  not  be  paid  by  the  acceptor  is  clearly  not  equivalent 
to  notice.  That  is  established  in  the  cases  of  Staples  v. 
OUnes,  fFhitfield  v.  Savage  (c),  Clegg  v.  Cotton  (cQ,  Es- 
V.  Sowerbff,  and  Cory  v.  Scott.    In  Rohde  v.  Proc- 
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1830.        tor  (a),  where  the  drawer  of  a  bill  absconded  and  was  made 
"!    "     '      a  bankrupt  before  the  bill  was  due;  and  the  holder  knew 

Lafittb  *     , 

V.  of  the  appointment  of  the  drawer's  assignees  before  the 

bill  was  due,  before  which  time  the  acceptor  became  bank- 
rupty  and  the  holder  neither  gave  nor  made  any  attempt 
to  give  notice  of  the  dishonour,  either  to  the  drawer  or 
his  assignees — it  was  held  thai  he  was  guilty  of  laches^ 
and  that  his  claim  against  the  drawer  was  barred,  and, 
consequently,  that  he  had  no  right  to  prove  the  bill  under 
the  drawer's  commission.    In  the  case  of  EsdaUe  v.  Sower- 
by 9  Lord  Ellenborough  said :  *'  As  to  knowledge  of  the 
dishonour  by  the  person  to  be  charged  on  the  bill  being 
equivalent  to  due  notice  of  it  given  to  him  by  the  holder, 
the  case  of  Nicholson  v.  Gouthit  {b)  is  so  decisive  an  au» 
thority  against  that  doctrine,  that  we  cannot  enter  again 
into  the  discussion  of  it  :*'  and  Mr.  Justice  Bayley  said :  '^  It 
was  said  in  Tindalv.  Brown  {c),  that  notice  means  some- 
thing more  tl^n  knowledge."    And  in  Cory  v.  Scott,  Lord 
Chief  Justice  i46io// said:  ''That  decision  which  substi- 
tuted knowledge  for  notice,  I  have  always  regretted,  be- 
cause it  introduced  nice  distinctions  into  the  law,  instead 
of  adhering  to  a  plain  and  intelligible  rule.    As  I  have  al- 
ways thought  that  it  would  have  been  better  never  to  have 
considered  knowledge  as  equivalent  to  notice,  I  cannot 
consent  to  carry  the  law  one  step  further."    In  the  pre- 
sent case,  the  facts  shew  that  the  defendant  was  not  pri- 
md  facie  the  person  who  was  to  provide  for  the  bill;  he 
had  a  reasonable  expectation  that  it  would  be  paid  by 
another,  and  therefore  he  was  entitled  to  notice.    Besides, 
he  being  merely  a  surety  for  Mose^  would  in  the  event  of 
his  paying  the  bill  have  a  remedy  over  against  him,  and 
consequently  he  had  an  interest  in  knowing  whether  or 
not  the  bin  was  dishonoured. 


(a)  4  Barn.  &  Cress.  517;  '^.  C.         ib)  2  H.  Blac.  610. 
6  Dow.  &  Ryl.  610.  (c)  1  Term  Rep.  16?. 
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Lord  Chief  Justice  Tindal. — Bickerdike  v.  BoUman        1830. 


Lafitte 


has  always  been  considered  as  an  excepted  case.  If,  in- 
deed, a  bill  be  accepted  for  the  accommodation  of  a  draw-  v. 
er  who  has  no  assets  in  the  hands  of  the  acceptor,  the 
drawer  cannot  be  said  to  have  received  any  damage  from 
the  want  of  notice.  The  case  above  alluded  to  being  an 
excepted  case,  is  not  to  be  extended.  In  several  cases, 
and  particularly  in  that  of  Rucker  v.  Hitter^  the  principle 
seems  to  be  laid  down,  that,  if  the  drawer,  although  he 
have  no  assets  in  the  hands  of  the  acceptor,  has  reasonable 
ground  to  expect  that  the  bill  will  be  paid,  he  is  entitled 
to  notice.  The  question,  therefore,  in  this  case  seems  to 
be,  whether,  on  the  evidence  given  at  the  trial,  it  appears 
that  the  defendant,  at  the  time  he  drew  the  bill,  had  rea- 
sonable ground  to  believe  that  either  Tebbs^  the  acceptor, 
or  some  other  person,  would  provide  for  it.  There  was 
evidence  of  a  conversation  between  the  defendant  and 
TebbSf  before  the  bill  had  arrived  at  maturity,  when  the 
latter  stated  that  he  had  not  the  means  of  taking  it  up,  in 
consequence  of  the  misconduct  of  Rose.  Rose  affirmed 
that  Tebbs  owed  him  1,400/.,  which  Tebbs  denied.  From 
all  the  circumstances,  we  cannot  infer  other  than  that  Rose 
was  understood  to  be  the  person  by  whom  the  bill  was  to 
be  provided  for.  If  the  bill  had  been  paid  by  the  defend- 
ant, he  had  a  remedy  against  Rose,  for  whose  benefit  it 
was  drawn.  He  was  therefore  clearly  entitled  to  notice  of 
the  dishonour;  and  such  notice  not  having  been  given,  the 
rule  which  has  been  obtained  for  setting  aside  the  verdict 
and  entering  a  nonsuit,  must  be  made  absolute. 

Mr.  Justice  Park  was  at  chambers,  but,  having  heard 
the  argument,  before  he  left  the  Court  he  signified  his 
concurrence  with  the  opinion  of  the  Lord  Chief  Justice. 

Mr.  Justice  Gaselee,  not  having  heard  thewhole  of  the 
argument,  declined  giving  any  opinion. 
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Mr.  Justice  Bosanqubt. — I  am  also  of  opinion  that  the 
defendant  in  this  case  was  entitled  to  notice  of  the  disho- 
nour  of  the  hill.  The  general  rule  is  so.  Bickerdike  t. 
Bollman  is  an  exception,  which  the  Courts  have  always  la- 
mented when  brought  before  them.  Where  a  bill  is  ac- 
cepted for  the  accommodation  of  the  drawer  himself,  he 
has  no  right  to  expect  it  to  be  paid  by  another;  but,  if  he 
has  a  reasonable  expectation  that  funds  will  be  provided 
for  it,  either  by  the  acceptor  or  by  any  other  person,  he 
ought  to  have  notice.  Had  the  defendant  in  this  case  any 
such  reasonable  expectation?  It  appears  that  the  bill  was 
not  drawn  for  his  accommodation;  he  lent  his  name  in  the 
expectation  that  Rose  would  provide  for  the  bill,  and  un* 
der  the  impression  that  Tebbs^  the  acceptor,  was  largely 
indebted  to  Rose.  It  is  evident,  therefore,  that  this  was  not 
a  bill  of  the  same  description  as  that  in  the  case  of  jBtcier- 
diie  V.  BoUman.  Upon  the  whole,  it  seems  to  me  that,  as  the 
defendant  had  a  reasonable  expectation  that  the  bill  would 
be  proyided  for,  he  was  entitled  to  notice  of  its  dishonour. 


Rule  absolute. 


Tuadajfy  RoWE  r.  SoFTLY. 

Jimt  \Sih.         . 

The  defendant,  Al  RULE  msi  was^  obtained  by  Mr.  Serjeant  Andrews^  in 
d^toThl  Ae  *®  earlier  part  of  the  last  term,  on  behalf  of  the  plaintiff, 
hands  of  the       for  taking  out  of  Court  money  paid  in  by  the  defendant. 

Sheriff  tiie  ,  *  n 

amount  of  the     The  Circumstances  of  the  case  were  as  follow: — 
ftwCTrtifin pur-       ^^^  defendant  was  arrested  on  the  8th  May  last,  upon 
suanoe  of  the     process  returnable  on  the  9th— /Stinrfay.    He  accordingly, 

Geo.  4,  C.71,  •• 

8.  The  time  for  putiUig  in  special  bail  expired  on  the  14th  Mayp  the  time  for  pgrfeeiiiig,  on  the 
18th:— -^eU,  that  the  defendant  had  until  the  latter  day  to  avail  himself  of  the  provision  of  the 
statute,  by < making  an  additional  deposit  of  lOL  in  lieu  of  special  bail. 

Quare,  whether  the  plaintiff  is  entitled  to  move  to  have  the  som  deposited  in  the  hands  of  the 
Sheriff  and  paid  into  Court,  paid  out  to  him  until  he  hat  obtained  judgment. 
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in  pursuance  of  the  statute  7  &  8  Geo.  4,  c.  71»  s.  2,  paid  18d0. 
into  the  hands  of  the  Sheriff  SI/.,  the  amount  of  the  debt 
for  which  the  action  was  brought,  together  with  lOL  for 
costs.  On  the  10th  May,  the  Sheriff  was  ruled  to  return 
the  writ.  The  sums  so  deposited  in  the  Sheriff's  hands 
were  afterwards  by  him  paid  into  Court.  The  time  for 
putting  in  special  bail  would  expire  on  the  I4th  May, 
and  the  time  for  perfecting,  on  the  18th.  On  the  17th, 
the  defendant  paid  into  Court  the  additional  sum  of  lOL, 
as  a  further  security  for  the  costs,  to  abide  the  event  of 
the  suit,  and  entered  a  common  appearance ;  of  which  the 
plaintiff  had  notice.  On  the  same  day,  viz^  the  17th  May, 
but  before  the  plaintiff  received  the  above  notice,  this  rule  ' 
was  obtained  for  taking  out  of  Court  the  money  deposited 
with  the  Sheriff  in  lieu  of  a  bail-bond,  on  the  ground  that 
no  special  bail  had  been  put  in,  the  time  for  so  doing 
having  then  expired. 

Mr.  Serjeant  Adams,  on  a  subsequent  day,  shewed 
cause. — The  enactment  in  question  now  comes  to  be  in- 
terpreted for  the  first  time.  It  provides  for  two  cases — 
first,  where  a  defendant  is  arrested,  and  has  deposited  the 
required  sums  in  the  hands  of  the  Sheriff,  in  lieu  of  enter- 
ing into  a  bail-bond — secondly,  where  he  has  given  a  bail* 
bond,  or  has  remained  in  custody:  in  either  case,  the  par- 
ty may,  on  payment  into  Court  of  the  amount  of  the  debt, 
with  an  additional  lOL,  or  SOL,  as  the  case  may  be,  avoid 
the  necessity  of  putting  in  and  perfecting  special  bail. 
The  clause  further  provides,  that,  in  case  judgment  shall 
be  given  for  the  plaintiff,  he  shall  be  entitled,  by  order 
of  the  Court,  upon  motion  made  for  that  purpose,  to  re- 
ceive out  of  Court  the  money  so  deposited;  but,  in  no  case 
was  it  intended  that  the  plaintiff  should  be  enabled  to  take 
out  of  Court  the  money  deposited  with  the  Sheriff  until  he 
had  obtained  a  judgment.  The  defendant  himself  would 
not  have  been  entitled  to  receive  the  deposit  out  of  Court 
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1830.  until  the  expiration  of  the  time  (or  perfecting  special  bail. 
Consequently,  the  plaintiff  could  not  at  all  events  be  in  a 
situation  to  move  before  that  time. 

Mr.  Serjeant  Andrews,  in  support  of  his  rule. — ^The  act 
in  question  was  passed  for  the  benefit  of  the  subject  It 
does  not  repeal,  but  extends  the  provisions  of  the  4S  Qeo. 
8,  c.  46.  In  this  case,  special  bail  not  having  been  put  in, 
it  clearly  could  not  be  perfected;  consequently,  the  de- 
fendant has  failed  to  comply  with  the  directions  of  the 
statute.  The  time  has  gone  by,  and  he  is  now  estopped 
from  taking  advantage  of  its  provisions. 

It  having  been  suggested  that  the  point  was  under  con-* 
sideration  in  the  Court  of  King's  Bench,  the  Lord  Chief 
Justice  intimated  a  wish  to  speak  with  the  Judges  of  that 
Court.  The  case  accordingly  stood  over  until  the  pre* 
sent  term. 

Lord  Chief  Justice  Tindal. — The  plaintiff,  by  this  mo* 
tion,  seeks  to  obtain  out  of  Court  the  amount  of  the  debt 
for  which  this  action  was  brought,  together  with  lOL  for 
costs,  paid  by  the  defendant  into  the  hands  of  the  Sheriff, 
upon  his  arrest,  in  lieu  of  a  bail-bond,  in  pursuance  of  the 
statute  7  &  8  Geo.  4,  c.  71 ;  and  the  question  to  be  con« 
sidered  is,  whether  the  defendant  was  in  time  for  giving 
notice  of  his  intention  to  avail  himself  of  the  alternative 
provided  by  the  act,  viz.  to  allow  the  sums  paid  into  the 
hands  of  the  Sheriff  to  remain  in  Court  to  abide  the  event 
of  the  cause,  instead  of  putting  in  and  perfecting  special 
bail.  The  plaintiff  contends  that  this  notice  should  have 
been  given  on  or  before  the  day  for  putting  in  bail.  The 
time  for  putting  in  special  bail  expired  on  the  14th  May, 
the  time  for  perfecting,  on  the  18th.  The  point  depends 
upon  the  construction  of  the  second  section  of  the  statute, 
which  extends  the  provisions  of  the  statute  4S  Geo.  3,  c< 
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46,  therein  recited  (whereby  a  defendant  was  enabled  on  ISdO. 
his  arrest  to  pay  money  into  the  hands  of  the  Sheriff  in 
lieu  of  entering  into  a  bail-bond),  to  the  case  of  bail  above* 
That  section  enacts^  *'  that,  in  all  cases  in  which  any  de- 
fendant shall  have  been  discharged  from  arrest  upon  mak- 
ing such  deposit  as  is  required  by  the  said  recited  act 
(43  Geo.  3,  c.  46),  and  the  sum  so  deposited  shall  have 
been  paid  into  Court,  it  shall  be  lawful  for  such  defendant, 
instead  of  putting  in  and  petfeeting  special  bail  in  the 
action,  according  to  the  course  of  practice  of  the  Court, 
to  allow  the  sum  so  deposited  with  the  Sheriff,  and  by 
him  paid  into  Court  as  aforesaid,  together  with  the  ad« 
ditional  sum  of  10/.  to  be  paid  into  Court  by  such  de- 
fendant as  a  Airther  security  for  the  costs  of  the  action, 
to  remain  in  the  Court  to  abide  the  event  of  the  suit; 
and  in  all  cases  where  any  defendant  shall  have  been 
arrested  and  shall  have  given  bail  to  the  Sheriff,  or  shall 
have  been  arrested  and  remain  in  custody,  it  shall  be 
lawful  for  such  last-mentioned  defendant,  instead  of  put- 
ting in  and  perfecting  special  bail,  to  -  deposit  and  pay 
into  the  said  Court  the  sum  indorsed  upon  the  writ,  to- 
gether with  the  amount  of  the  King's  fine  (if  any)  upon 
the  original  writ,  and  the  further  sum  of  201.  as  a  security 
for  the  costs  of  the  action,  there  to  remain  and  abide  the 
event  of  the  suit :  And  thereupon  the  said  defendant  may, 
and  he  is  hereby  required  to  enter  a  common  appearance, 
or  file  common  bail  in  the  action,  within  such  time  as  he 
would  have  been  required  to  have  put  in  and  perfected 
special  bail  in  the  action  according  to  the  course  of  the 
said  Court,  or  in  default  thereof  the  plaintiff  in  the  action 
is  hereby  empowered  to  enter  such  common  appearance,  or 
file  common  bail  for  the  said  defendant,  and  the  cause 
may  proceed  as  if  the  defendant  had  put  in  and  perfected 
special  bail :  and,  in  case  judgment  in  the  said  action  shall 
be  given  for  the  plaintiff,  he  shall  be  entitled,  by  order  of 
the  Court,  upon  motion  made  for  that  purpose,  to  receive 
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1830.^  the  said  money  so  remaining  in,  or  so  deposited  or  paid 
into  Court  as  aforesaid,  or  so  much  thereof  as  will  be  suf- 
ficient to  satisfy  the  sum  recovered  by  the  judgment,  and 
the  costs  of  the  application:  and  if  judgment  be  given  in 
the  said  action  for  the  defendant,  or  the  plaintiff  discon- 
tinue his  suit,  or  otherwise  be  barred,  or  in  case  the  sum 
deposited  in  Court  be  more  than  sufficient  to  satisfy  the 
plaintiff,  the  said  money  so  deposited  or  paid  into  Courts 
or  so  much  thereof  as  shall  remain,  shall,  by  order  of  the 
Court,  upon  motion  to  be  made  for  that  purpose,  be  repaid 
to  such  defendant.*'  It  appears  to  us  that  the  words  of 
this  clause — *^  instead  o{ putting  in  and  perfecting  special 
bail  in  the  action,  &c«" — comprehend  the  whole  of  the 
time  within  which,  according  to  the  course  of  practice  of 
the  Court,  the  bail  ought  to  be  perfected.  Thb  construe* 
tion  can  occasion  no  delay  to  the  plaintiff,  for  he  could 
not  declare  in  chief  until  the  bail  was  perfected.  The  in- 
tention of  the  statute  was  to  operate  a  benefit  to  the  de- 
fendant. It  was  not  intended  that  the  plaintiff  should 
take  the  money  out  of  Court  until  the  cause  had  been 
tried;  it  was  intended  that  it  should  remain  there  as 
a  stake.  The  time  for  perfecting  special  bail  in  this  case 
not  expiring  till  the  18th  Mc^,  we  think  the  defendant 
had  till  the  end  of  that  day,  to  take  advantage  of  the 
course  pointed  out  by  the  statute ;  and  as  he  did  before 
that  day  comply  with  the  provisions  of  the  enactment,  we 
think  this  rule  ought  to  be  discharged. 

Rule  discharged  (a). 

(a)  By  section  3,  a  defeadant  is  bail;  and  by  section  4,  he  may, 
enabled,  after  he  has  made  his  after  having  perfected  special  bail, 
election  to  make  the  deposit  in  if  the  Court  shall  so  think  fit,  dis- 
lieu  of  bail,  before  issue  joined,  to  charge  the  bml  by  making  the  re- 
take the  money  out  of  Court,  on  qmred  deposit, 
putting  in  and  perfecting  special 
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Smith  and  Others^  Assignees  of  Cooke,  a  Banknipti  Vm 

Campbell,  Shouls,  and  Cooper.  J^*^bth, 

A  rule  jitMwas  on  a  former  occasion  obtained  by  Mr.  inajointactioa 

Serjeant  WUde^  on  the  part  of  the  defendant  Cooper ^  ^gidnBTthree 

calling  on  the  plaintiffs  to  shew  cause  why  the  Prothono-  of  Aem°ptaSd 

tarv  should  not  review  his  taxation.    The  circumstances  together,  and 

\  the  third  by  an- 

of  the  case  were  as  follow: —  other  attorney. 

The  action  was  brought  against  three  defendants,  upon  onw  appear^" 
a  joint  undertaking;  two  of  them,  viz.  Campbell  and  ShouU^  ■*  ^dT^X* 
pleaded  together,  the  third,  Cooper^  defended  separately  been  found  for 
by  another  attorney.    The  plaintiffs  had  given  a  notice  of  genenOiyjudg- 
trial  which  was  afterwards  countermanded,  the  briefs  for  "*?\!l!*"^*^ 

'  and  cofts  taxed 

the  defence  having  been  previously  prepared.     A  second  hy  theae  two, 
notice  of  trial  was  afterwards  given,  but  Cooper  having  in  pUdntifi.   The 
the  interim  become  insolvent,  his  attorney  refused  to  at-  ^|^  o'f  the 
tend  for  him;  consequently  only  two  of  the  defendants  tl>"d defendant, 

,  -  refosed  to  direct 

appeared  at  the  trial.    A  verdict  was  found  for  the  de-  the  Prothono- 
fendants  generally,  and  judgment  was  afterwards  signed,  ^^l^^^n^ 
and  the  costs  of  Campbell  and  Shouls  taxed  and  paid  by  '"**^  *"  ^^*^ 
the  plaintiffs.    The  object  of  the  present  motion  was  that 
the  Prothonotary  might  be  directed  to  tax  and  allow  costs 
to  Cooper. 

Mr.  Seijeant  Taddy  now  shewed  cause. — He  submitted 
that  Cooper* s  attorney  ought  to  have  attended  at  the  time 
the  costs  of  the  other  defendants  were  taxed;  and  that,  as 
he  had  fidled  to  do  so,  he  could  not  now  call  upon  the 
Court  to  review  and  alter  a  judgment  that  had  already 
been  satisfied. 

Mr.  Seijeant  WUde^  in  support  of  his  rule,  contended 
that  the  defendant  ought  not  to  be  deprived  of  the  bene- 
fit of  the  judgment,  merely  in  consequence  of  the  inadvert- 
ence or  misconduct  of  his  attorney. 
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Lord  Chief  Justice  Tindal. — If  the  defendant  Cooper 
had  exerted  himself,  he  had  an  opportunity  to  obtain  the 
taxation  of  his  costs.  The  two  other  defendants  have  ob- 
tained theirs.  It  is  in  vain  now  to  ask  tHe  Court  to  alter 
the  judgment;  for,  that  would  prejudice  the  plaintiffs,  and 
we  have  no  right  to  make  them  liable  a  second  time  to  the 
consequencesof  a  judgment  which  they  have  once  satisfied. 
I  think  we  ought  not  to  interfere.  If  the  defendant  Cooper 
has  any  remedy,  it  must  be  against  his  own  attorney. 


The  rest  of  the  Court  concurring — 


Rule  discharged, 


Strange  «•  Wigney. 


Tuetday, 
June  15th.      ^^ 

The  pkintiff,  in   M.  HIS  was  an  action  of  trover  for  a  bank-post  bill  for 

joaraeyingfirom 
Tonbridge  to 
LtmdoH,  pUced 
a  100/.  bank- 
pott  bill  in  her 
reticule  which 
hung  on  her 
arm.     Arrived 
at  Smitt^field, 
she  left  the  reti- 
cule in  a  liack- 


100/.,  indorsed  in  blank,  which  had  been  lost  by  the  plain- 
tiff, and  had  come  to  the  hands  of  the  defendant  under  the 
following  circumstances : — 

About  the  middle  of  September^  1829,  the  plaintiff  was 
journeying  firom  Tonbridge  to  London  with  the  bill  in 
question  deposited  in  a  reticule  which  hung  on  her  arm. 
ney-coach.  Up-  On  her  arrival  in  Bridge  Street ,  Blackfrian^  she  got  into 
her  iM^^sh  °^  &  hackney-coach,  and  proceeded  to  a  house  in  Smithfield, 
ti*^**t"th^**^'  ^^^^  ®^®  alighted  and  had  her  luggage  taken  in.  Short- 
Hackney-coach  ly  afterwards  she  dbcovered  that  her  reticule  had  been 
5/ree^andcau8-  left  in  the  coach.  Finding  that  the  coach  was  gone,  she, 
b^  drcSated'at*  ^y  *^®  advice  of  a  friend,  went  to  the  Hackney-coach  of- 

all  the  coach- 
stands,  and  at 

the  adjoining  public-hooset;  and  also  once  advertised  the  loss  in  a  daily  paper.  On  the  morning  of 
the  day  on  which  the  last-mentioned  advertisement  appeared,  the  bill  in  question  nras  cashed  by 
the  defendant,  a  banker  at  Brighton,  for  a  stranger,  of  whom  no  questions  were  asked,  except  his 
name  and  address,  which  he  wrote  on  the  back  of  the  bill  in  a  vulgar  manner,  and  which  after- 
wards proved  to  be  fictitious.  It  was  left  to  the  Jury  to  say— >Er«/,  whether  the  plaintiff  had  used 
due  and  proper  caution  in  her  mode  of  conveying  the  bill — mcoiu%,  whether  she  had  exercised  a 
proper  degree  of  diligence  in  the  steps  she  had  taken  to  make  known  to  the  world  her  loss — third' 
ly,  whether  the  defendant  himself  had  exercised  proper  caution  in  receiving  a  bill  of  such  large 
amount  from  a  total  stranger,  without  making  some  inquiry  as  to  where  he  put  up,  or  whether  he 
was  known  to  any  person  at  Brighton,  Tke  Jury  having  found  for  the  plaintiff— 7*Ae  Court  re- 
fused to  disturb  tht  verdict 


WlONET. 


IN  THE  ELEVENTH  YEAR  OF  GEO  IV.  471 

fice,  in  Essex  Street^  Strand,  to  make  known  her  loss*         18d0. 
The  people  at  the  office  told  her  she  need  not  take  any      ^    "^"^ 
steps  for  the  recovery  of  the  bill  for  three  days,  within      _  «. 
which  time  they  had  no  doabt  but  that  the  reticule  would 
be  brought  there.    The  plaintifFi  however,  immediately 
caused  hand-bills,  describing  the  property,  and  offering  a 
reward  for  its  restoration,  to  be  printed  and  circulated  at 
all  the  coach-stands  and  adjacent  public-houses ;  and,  on 
the  S4th  September,  caused  an  advertisement  to  the  like 
effect  to  be  inserted  in  the  Morning  Advertixer. 

Early  on  the  morning  of  the  S4th  September,  the  bill 
was  presented  at  the  banking-house  of  the  defendant,  at 
Brighton,  for  the  purpose  of  being  cashed,  by  a  person 
who  was  a  stranger  to  the  defendant,  and  who  stated  that 
he  was  on  his  way  to  Southampton  and  the  Isle  of  Wight, 
when  a  clerk  of  the  defendant  gave  cash  for  the  bill,  re-> 
ceiving.the  usual  commission,  without  making  any  inquiry 
of  the  person  who  presented  it,  beyond  asking  for  his  name 
and  address,  which  he  wrote  upon  the  back  of  the  biO — 
<'  Mr.  fT.  Wilson,  16,  Queen  Street,  UncoMs  Inn  Fields'* 
— in  a  very  illiterate  stile.  This  name  and  address  were 
fictitious. 

The  cause  was  tried  before  Lord  Chief  Justice  Tindal, 
at  the  Sittings  at  Guildhall  after  the  last  term,  when  it 
was  objected,  on  the  part  of  the  defendant,  that  the  plain- 
tiff was  not  entitled  to  recover,  inasmuch  as  she  had  not 
used  due  caution  in  the  conveyance  of  the  bill,  nor  ezercisr 
ed  due  diligence  in  making  known  her  loss  after  it  had 
happened,  for  that  the  advertisement  put  into  the  Mom" 
ing  Advertixer  on  the  same  day  that  the  bill  was  taken  by 
the  defendant,  could  not  possibly  have  conveyed  to  them 
any  notice  of  the  loss. 

His  Lordship,  however,  left  it  to  the  Jury  to  say — first, 
whether  the  plaintiff  had  used  due  and  proper  caution  in 
her  mode  of  conveying  the  bill — secondly,  whether  she 
had  exercised  a  proper  degree  of  diligence  in  the  steps 
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1830.  she  had  taken  to  make  known  to  the  world  her  loss — > 
thirdly  I  whether  the  defendant  himself  had  exercised  pro- 
per caution  in  receiving  a  bill  of  such  large  amount  from  a 
total  stranger,  without  making  some  inquiry  as  to  where 
he  put  upj  or  whether  he  was  known  to  any  person  at 
Brighton* 

The  Jury,  after  a  short  consultation,  returned  a  yerdict 
for  the  plaintiff* 

Mr.  Serjeant  Toddy  now  moved  for  a  rule  nisi  that  this 
verdict  might  be  set  aside  and  a  new  trial  had. — The  steps 
taken  by  the  plaintiff  to  make  known  her  loss  were  not 
such  as  were  calculated  to  give  notice  to  commercial  men, 
or  to  those  who  were  likely  to  receive  such  an  instrument. 
The  single  advertisement  inserted  in  the  Morning  Adver- 
tizer  could  not  possibly  have  reached  the  defendant  at  the 
time  he  received  the  bill.  The  conduct  of  the  defendant 
is  perfectly  immaterial,  unless  it  be  shewn  that  the  plain- 
tiff herself  used  due  diligence  both  in  the  conveyance  and 
custody  of  the  note,  and  in  publishing  its  loss  when  that 
event  happened*  The  plaintiff  in  this  case  has  done  nei* 
ther;  for,  a  reticule  was  not  a  proper  place  for  the  deposit 
of  a  note  of  such  value;  neither  were  the  means  used  by 
her  for  the  purpose  of  informing  the  world  of  her  tos^ 
such  as  were  in  the  remotest  degree  likely  in  due  time  to 
reach  the  defendant.  The  earlier  cases  on  this  subject 
laid  down  a  rule  that  was  intelligible  to  commercial  men, 
vix.  that  bank-bills  carry  their  title  with  them,  and  are  to 
be  considered  as  money,  the  property  in  them  passing  from 
hand  to  hand  by  delivery.  In  Miller  v.  Rcice  (a)  it  was 
held  that  a  bank-note,  though  stolen,  becomes  the  pro- 
perty of  him  who  gives  a  valuable  consideration  for  it» 
having  no  notice  or  knowledge  of  the  robbery.  Lord 
Mamfield'theTe  said:  '^  Here,  an  inn-keeper  took  the  note 

(a)  1  Burr.  452;  S.  C.  2  Ld.  Ken.  189. 
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hand  fide  in  his  business,  from  a  person  who  made  the  ap-         1830. 
pearance  of  a  ffendeman.    There  is  no  pretence  or  suspi-  " 

Steanos 

don  of  collusion  with  the  robber;  for,  this  matter  was  «. 

strictly  inquired  and  examined  into  at  the  trial,  and  is  so 
stated  in  the  case — *  that  he  took  it  for  a  full  and  valuable 
consideration,  in  the  usual  course  of  business.*    Indeed, 
if  there  had  been  any  collusion,  or  any  circumstances  of 
unfair  dealing,  the  case  had  been  much  otherwise.    If  it 
had  been  a  bank-note  for  1,000/.,  it  might  have  been  sus- 
picious; but  this  was  a  small  note,  for  21/.  10«.  only,  and 
money  given  in  exchange  for  it.'*    The  like  rule  was  laid 
down  in  Grant  v.  Vaughan  (a).    In  Lawsan  v.  Wesianijk)^ 
the  defendant,  having  lost  a  bill,  caused  an  advertisement 
of  the  fact  to  be  inserted  in  the  newspapers;  the  plaintifis 
discounted  the  bill  for  the  person  who  found  it — it  was 
held  that  they  were  entitled  to  recover  on  the  bill,  they 
having  received  it  bond  fide^  and  without  notice  of  the 
fraudulent  manner  in  which  it  had  been  obtained  by  the 
party  from  whom  they  took  it.    Lord  Kenyon  there  said: 
'*  If  there  was  any  fraud  in  the  transaction,  or  if  a  bond 
fide  consideration  had  not  been  paid  for  the  bill  by  the 
plaintiffs,  to  be  sure  they  could  not  recover;  but,  to  adopt 
the  principle  of  the  defence  to  the  full  extent  stated,  would 
be  at  once  to  paralyze  the  circulation  of  all  the  paper  in 
die  country.    The  circumstance  of  the  bill  having  been 
lost  might  have  been  material,  if  the  defendant  could  bring 
knowledge  of  that  fact  home  to  the  plaintifis.    The  plain- 
tiffs might  or  might  not  have  seen  the  advertisement;  and 
it  would  be  going  great  length  to  say  that  a  banker  waa 
bound  to  make  inquiry  concerning  every  bill  brought  to 
him  to  discount;  it  would  apply  as  well  to  a  bill  for  10/.  as 
for  10,OOOA**    In  Snow  v.  Peacock  (c),  the  note  was  for  a 


[a)  3  Burr.  1616;  5.  C.  1  Wm.         (c)  11  J.  B.  Moore,  286;  5.  C. 
Blac.  485.  3  Bing.  406. 

(6)  4  Esp.  Rq).  56. 
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1830.        very  large  sum — 500/,    The  robbery  was  duly  advertised 
'  in  the  Hue  and  Cry  Gazette,  and  also  in  another  paper; 

V.  and  the  defendants  took  the  note  at  their  banking-house,  at 

a  little  village  in  Lincolnshire,  for  the  mere  purpose  of 
passing  oflp  their  own  notes.  In  that  case  there  was  no  neg- 
ligence on  the  part  of  the  plaintiff.     Lord  Chief  Justice 
Best  there  said  (a) :  '*  There  was  no  ground  for  suspecting 
for  a  moment  that  the  defendants'  clerk  had  been  actuated 
by  any  dishonest  or  undue  motivesi  and  the  defendants 
themselves  knew  nothing  whatever  of  the  transaction. 
The  clerk  was,  in  all  probabilityi  anxious  to  get  his  em- 
ployers* notes  into  circulation ;  and  that  anxiety  put  him 
off  his  guard,  and  prevented  his  making  respecting  the 
person  who  offered  him  the  note,  that  inquiry  which  he 
should  have  made."    In  Snow  v.  Sadler  {b\  the  note  (a 
bank-note  for  SOL)  passed  at  Doncaster  Races — ^it  was  re- 
ceived by  the  defendant  in  payment  for  bets  on  the  course; 
and  the  Court  seem  to  have  considered  that  that  circum- 
stance, together  with  the  smallness  of  the  amount,  would 
justify  a  lesser  degree  of  caution  than  would  be  required 
to  be  used  by  a  tradesman.    These  two  latter  cases  pro- 
ceeded very  much  upon  the  same  principle  as  Gill  v,  Cu^ 
bin  (c).    In  that  case,  a  bill  of  exchange  which  had  been 
stolen  in  the  course  of  the  night,  was  taken  early  on  the  fol- 
lowing morning  to  the  office  of  a  discount  broker,  by  a  per^ 
son  whose  features  were,  but  whose  name  was  not,  known 
to  the  broker;  and  the  latter,  being  satisfied  with  the 
name  of  the  acceptor,  discounted  the  bill,  according  to  his 
usual  practice,  without  making  any  inquiry  of  the  person 
who  brought  it    In  an  action  on  the  bill  (by  the  broker 
against  the  acceptor),  the  Judge  directed  the  Jury  to  find 
for  the  defendant,  if  they  thought  that  the  broker  had 

(fl)  IIJ.  B.  Moore,  295.  (c)  3Bam.  &  Cress.  466;  S.  C. 

(b)  1 IJ.  B.  Moore,  506 ;  S.C     6  Dow.  &  Ryl.  324. 
3Biiig.  610. 
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taken  the  bill  under  circumstances  which  ought  to  have         1830. 
excited  the  suspicion  of  a  prudent  and  careful  man.    The      stIaiioe 
Jury  havini?  found  for  the  defendant,  the  Court  afterwards  «• 

WlONET. 

refused  to  disturb  the  verdict.  Can  it  be  said  in  the  pre- 
sent case  that  this  note  was  taken  by  the  defendant  under 
circumstances  calculated  to  excite  the  suspicion  of  a  pru- 
dent and  careful  man?  A  note  for  100/.  is  not  an  unusual 
sum  for  a  person  to  have  in  his  possession  at  a  frequented 
watering  place.  In  Beekwith  v.  CcrraU  {a),  the  plaintiff 
was  robbed  of  a  pocket-book  containing  (amongst  other 
things)  a  bill  of  exchange  for  332/.  In  advertbing  the 
lo68^  he  merely  stated  that  the  pocket-book  contained 
**  papers  of  no  use  to  any  person  but  the  owner.'*  The 
bill  was  shortly  afterwards  presented  at  the  banking-house 
of  the  defendants,  by  a  stranger,  who  stated  that  he  was 
the  son  of  the  indorser.  The  defendants  discounted  it. 
In  trover,  the  Judge  left  it  to  the  Jury  to  say— ;/!r^,  whe- 
ther they,  thought  that  the  plaintiff  had  done  all  that  his 
duty  required  of  him,  in  advertising  and  making  known 
his  loss — tecanMtfi  whether,  if  due  diligence  had  been 
used  by  the  plaintiff  in  this  respect,  the  defendant  had 
acted^^ioiid  fide^  and  used  due  caution,  in  receiving  the 
bill:  telling  them,  that,  if  they  were  of  opinion  that  the 
plaintiff  had  fi&iled  in  giving  proper  notice  of  the  robbery, 
the  defendants  were  entitled  to  a  verdict.  The  Jury 
having  found  for  the  defendants,  the  Court  refused  to 
disturb  ihe  verdict;  saying — **  If,  in  this  case,  the  plain- 
tiff had  used  due  diligence,  and  had  given  proper  notice 
of  the  loss  of  the  bill  in  question,  the  defendants  might 
have  been  presumed  to  have  been  apprised  of  that  fact. 
Where  a  person  loses,  whether  by  accident  or  robbery,  a 
negotiable  security,  he  should,  before  he  can  be  entitled  to 
recover  it  in  an  action  of  this  natore,  be  prepared  to  shew 
that  he  has  done  all  that  could  be  required  on  his  part  to 

(a)  IIJ.  B.  Moore,  335;  5.  C.  3  Bing.  444. 
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1830.        make  known  his  loss,  and  that  the  party  who  has  received 
'  it,  has,  in  so  doing,  failed  in  observing  due  caution.     The 

V.  defendants  in  this  case  received  the  bill  bond  fide;  there 

is  nothing  to  shew  ihat  they  received  it  improperly,  or 
to  fix  them  with  a  knowledge  of  the  loss  of  it  by  the 
plaintiff.  The  only  notice  the  latter  gave  of  his  loss, 
was,  an  advertisement,  which  wpuld  rather  have  the  effect 
of  misleading  the  world,  than  of  giving  the  requisite  in- 
formation; for,  it  only  stated  that  the  pocket-book  con- 
tained papers  of  no  use  to  any  person  but  the  owner. 
The  plaintiff,  therefore,  had  failed  to  use  proper  diligence 
in  making  known  his  loss.  He  should  have  described  the 
bill  properly  in  hb  advertisement,  and  thus  have  put  peo- 
ple on  their  guard.'*  In  the,  present  case,  nothing  was 
done  on  the  part  of  the  plaintiff  that  could  in  any  degree 
put  the  defendant  upon  his  guard,  or  convey  to  him  any 
notice  of  the  loss  of  the  bill  in  question.  The  general 
rule  in  these  cases  is,  that  there  must  be  fraud  or  suspicion 
of  fraud  or  collusion  in  the  party  receiving  the  note  or  biU, 
in  order  to  render  him  liable  to  refund  it*  Grross  negli- 
gence may  in  some  instances  warrant  a  Jury  in  inferring 
suspicion.  If  the  defendant  did  not  exercise  any  great  de- 
gree of  caution,  it  was  because  the  plaintiff  took  no  pains 
to  convey  to  the  world  that  information  which  would  have 
excited  caution. 

Lord  Chief  Justice  Tindal. — If  anycomplamthad  been 
made  as  to  the  mode  in  which  the  case  was  left  to  the 
Jury,  I  should  have  been  most  anxious  to  have  the  case 
re-considered.  But  I  do  not  learn  that  there  is  any  objec- 
tion to  the  charge.  I  told  the  Jury  that  there  were  three 
points  for  their  consideration.  The  first  point  was,  whe- 
ther the  plaintiff  had  used  due  care  and  caution  in  the 
conveyance  of  her  property.  It  was  strongly  urged  on  the 
part  of  the  defendant,  that  she  took  so  littie  care  that  the 
loss  ought  not  to  be  charged  upon  him;  and  that  the  note 
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in  question  would  have  been  safer  in  her  trunk  than  in  her        IBdO. 
reticule,  where  she  had  deposited  it.    The  event  proved      stramb 
that  it  would  have  been  so.  I  observed  to  the  Jury  that  the  »• 

note  was  perhaps  more  likely  to  be  safe  in  the  reticule,  which 
the  plaintiff  carried  on  her  arm,  than  in  the  trunk.  The 
question  was  fairly  left  for  their  consideration,  as  also, 
whether  the  circumstances  which  led  to  the  loss,  were 
such  as  ordinarily  might  have  occurred.  If  the  Jury  found 
that  there  was  no  original  want  of  care  on  the  part  of  the 
plaintiff,  then  I  told  them  they  were  to  consider  the  second 
point,  piz.  whether  she  had  used  due  diligence  in  making 
her  loss  known.  That  was  the  principal  point.  It  was 
insisted  that  the  defendant  ought  to  have  advertised  her 
loss.  I  told  tiie  Jury,  that,  although  that  might  be  a  very 
good  method  of  making  known  a  loss,  yet  that  there  was 
no  law  to  compel  a  party  to  advertise;  and  that  the  whole 
circumstances  of  the  case  must  be  impartially  weighed  to 
ascertain  whetiier  the  defendant  had  fairly  and  honestly 
used  means  to  make  public  the  loss  of  the  note.  It  ap- 
peared that  she  went,  by  the  advice  of  a  friend,  to  Essex 
Streetf  to  the  office  of  the  commissioners  of  hackney- 
coaches,  where  she  was  told  that  she  need  make  no  effort 
for  three  days,  as  there  was  no  doubt  but  that  tiie  lost  pro- 
perty would  be  brought  there.  Notwithstanding  this,  she 
caused  hand-bills  to  be  printed  and  left  at  all  the  hackney- 
coach  stands.  It  was  for  the  Jury  to  say  whether  she  had 
not  done  enough.  The  third  point  left  was,  whether  there 
had  been  any  want  of  caution  on  the  part  of  the  defendant 
in  taking  the  note.  Upon  this  pomt  it  was  contended  that 
bankers  could  not,  under  such  circumstances,  make  minute 
inquiries  without  running  the  risk  of  giving  offence  to  their 
customers.  That  would  necessarily  depend  upon  the  mode 
ofconducting  the  inquiry.  No  honestman  could  take  offence 
at  being  questioned  with  proper  civility.  The  defendant 
might,  at  all  events,  have  asked  the  person  who  presented  the 
note,  whether  or  not  he  was  known  to  any  one  at  Brighitm. 

VOL.  IV.  1 1 
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1830.        Butj  so  far  from  making  any  such  inquiry^  he  <lid  not  even 
Strangb      ^^  ^^  yrhtit  inn  he  put  up.    The  individual  wrote  upon 
«•  the  back  of  the  note  a  name  and  address  which  turn- 

ed out  to  be  false.  The  hand-writing  was  not  such  as 
might  be  supposed*  to  be  that  of  a  man  in  a  rank  of  life 
likely  to  have  honestly  in  his  possession  a  note  of  so  Urge 
a  value.  The  note  was  handed  up  td  the  Jury,  and  they 
were  called  upon  to  say  whether  the  appearance  of  the 
writing  was  not  such  as  should  have  challenged  further 
inquiry.  The  whole  case  was  one  solely  for  the  discretion 
of  the  Jury.  I  am  not  disposed  to  say.  that  there  ought  to 
be  a  new  triaL 

• 

Mr.  Justice  PABX.-^The  three  propositions  were  pro* 
perly  submitted  to  the  Jury.  The  whole  were  questions 
of  fact,  and  I  see  no  ground  for  setting  aside  the  verdict. 
Full  weight  was  given  to  the  first  point.  It  is  not  possible 
to  say  what  particular  mode  of  conveyance  is  the  most  pro- 
per for  bills  or  notes.  The  two  latter,  however,  were  the 
main  points.  It  appears  that,  upon  discovering  her  loss,  the 
defendant  went  to  Essex  Street,  to  the  coach-office,  where 
she  was  advised  to  wait  for  three  days  before  she  made  any 
attempt  to  recover  the  note.  Her  anxiety  was  such  that 
she,  in  the  interim,  caused  haiid-bills  to  be  printed  and 
distributed.  No  negfigence  can  therefore  be  imputed  to 
her.  The  question  then  is,  whether  the  defendant  used 
due  caution  in  taking  the  note  from  a  man  who  was  a  total 
stranger  to  him,  and  a  note,  too,  of  the  value  of  lOOA 
That,  undoubtedly,  would  not  be  a  large  sum  to  be  negor 
tiated  at  a  frequented  watering  place  by  a  person  of  a  re- 
spectable  rank  in  life.  But  this  person  seems  to  have 
written  his  name  and  address  in  a  vulgar  hand,  and  in  a 
very  bungling  stile.  He  might  have  been  asked  at  what 
hotel  he  put  up,  or  whether  he  knew  or  was  known  to  any 
individual  at  Brighton.  It  certainly  would  not  be  impro* 
per  for  a  banker  to  ask  such  questions.    I  am  decidedly 
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of  opinion  that  there  was  sufficient  on  the  evidence  to  war-         1830. 
rant  the  Jury  in  finding  for  the  plaintiff*  Strange 


Mr.  Justice  Gaselee. — ^The  case  was  solely  for  the  con-^ 
sideration  of  the  Jury,  and  was  properly  left  to  them,  and 
therefore  the  verdict  ought  not  to  be  disturbed. 

Mr.  Justice  Bosanquet.-^I  am  also  of  opinion  that  the 
verdict  ought  not  to  be  disturbed.    No  fault  can  be  found 
with  the  mode  in  which  the  case  was  sent  to  the  Jury. 
Thuee  questions  were  left  to  them  fuUyi  and  as  favourably 
for  the  defendant  as  consistently  could  be.    I  am  not  pre- 
pared .  to  say,  that,  because  there  happens  to  have  been 
some  degree  of  negligence  on  the  part  of  the  loser  of  a 
note,  he  is  therefore  to  be  precluded  from  recovering  it 
firon  a  person  to  whose  hands  it  has  come,  and  who  has 
reeeived  it  without  due  caution  or  inquiry.    As  to  the 
other  points,  the  degrees  of  diligence  or  negligence  must 
depoid  upon  the  particular  circumstances  of  the  case,  and 
the  nature  of  the  loss.    In  the  present  case,  it  appears 
that  the    plaintiff  made    application  ai  the  hackney* 
coaefa  office  in  Essex  Street,  and,  in  order  to  make  her 
loss  known  to  persons  connected  with  hadmey-^baches, 
caused  hand-bills  to  be  printed  and  circulated  at  all  the 
coaeh-«tands.    With  respect  to  the  degree  of  caution  ex* 
eicised  by  the  defendant,  all  the  circumstances  of  the  case 
were  fuUy  and  fiiirly  brought  under  the  consideration  of 
the  Jury.    They  have  therein  exercised  a  discretion,  and 
I  am  not  prepared  to  say  an  unsound  one. 

Rule  refused  (a). 


(a)  Aad  see  Peacock  y.  Rhodes,  Justice  Burroughs  in  Snowy.  Pea- 

2i>oii|r.ed8;iS0&iinomv.TlieBank  cock,  11  J.  B.  Moore,  302;  and 

of  Engfmid,  13  East,  135,  aad  the  Down  v.  Hailing,  4  Darn.  &  Gresb 

M.  S.  note  of  that  case  cited  by  Mr.  330;  S.  C.  6  Dow  &  Ryl.  455. 
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Parker  0.  M'William   and  Wifcj  Administratrix  of 
j2r&  Horsefall. 

WhereawStneM  T^HIS  was  an  action  of  assumpsit  to  recover  from  the 
I^f^^^^  defendants  a  sum  of  200/.  alleged  to  have  been  deposited 
hM  been  msde    ]}y  the  plaintiff  in  the  hands  of  one  Elizabeth  Horsefall, 

requiring  all  "^  *  ,  , 

witnencf  to  re-  who  died  intestate,  and  to  whose  effects  the  wife  (the  in- 
diioetkm  of  the  testate's  sbter)  had  administered. 

iViST  to  id!!^t  "^^^  *^*^  ^^  ^®  P"*  ^^  *®  plaintiff  was,  that  the  200/. 
or  reject  hii  tst-  had  Originally  been  given  by  Miss  HorsefoM  to  the  plain- 
ing to^drcum-  '  tiff,  and  that  the  latter  had  requested  her  to  keep  it  for 
•*^**^  her. 

At  the  trial  before  Lord  Chief  Justice  Tindal,  at  die 
Sittings  at  Westminster  hiiet  the  last  term,  before  the.  case 
was  opened,  an  order  was  made  for  the  exclusion  of  all  the 
witnesses.  All  obeyed  this  order  except  one  individual, 
who  was  the  principal  witness  on  the  part  of  the  plaintiff, 
and  who  was  called  for  the  purpose  of  proving  the  fact  of 
the  deposit.  On  his  entering  the  witness-box,  it  was  ob- 
jected, on  the  part  of  the  defendant,  that  his  evidence  was 
not  admissible,  on  the  ground  of  his  having  remained  in 
Court  in  disobedience  of  the  order  of  the  Judge.  The 
witness,  being  questioned,  stated  that  he  had  not  heard 
the  order  pronounced;  and,  to  a  question  put  by  his  Lord- 
ship, who  addressed  him  in  a  very  low  tone  of  voice,  he 
denied  having  heard,  either  the  order  to  withdraw,  or  the 
opening  speech  of  the  plaintifi^'s  counsel  (wherein  were  de- 
tailed with  extreme  minuteness  the  facts  relied  upon),  as- 
signing for  reason,  that  he  was  very  deaf. 

Ultimately  the  testimony  of  this  witness  was  received; 
and,  three  others  proved,  that  the  intestate  had,  on  var 
nous  occasions,  told  them  that  she  had  made  the  plaintiff 
a  present  of  the  200/.,  and  that  the  latter  had  requested 
her  to  retain  it  for  her,  which  she  had  at  first  declined, 
but  afterwards  assented  to  do. 
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The  Jury  thereupon  returned  a  verdict  for  the  plaintiff.  .  ^830. 


Mr.  Serjeant  Wilde  now  moved  for  a  rule  nUi  that  this 
verdict  might  be  set  aside,  and  a  new  trial  had,  on  the  ob- 
jection taken  at  the  trial. — He  referred  to  the  case  of  The 
Attorney-General  v.Bulpii{a)^  where  the  Court  of  Ex'^ 
chequer  refused  to  grant  a  new  trial,  where  a  person  (not 
originally  intended  to  be  examined)  who  was  in  Court,  and 
who  had  been  there  during  the  trial,  was  called  to  give 
evidence^  and  was  not  allowed  to  be  examined,  on  that 
ground.  The  Court  there  said :  **  It  is  a  sacred  and  inflex- 
ible rule,  that,  wherever  there  is  an  order  of  the  Court 
that  the  witnesses  intended  to  be  examined  on  either  side 
shall  remain  out  of  Court  during  the  examination  of  the 
other  witnesses,  if  any  person  who  may  give  material  evi- 
dence be  present,  contrary  to  that  order,  he  cannot,  on 
any  account,  be  permitted  to  be  examined."  And  he  con- 
tended that,  whether  the  witnesses  were  excluded'  from 
Court  by  virtue  of  a  general  rule,  as  in  the  Court  of  Ex^ 
chequer y  or  merely  by  a  rule  pronounced  in  the  individual 
case,  the  order  ought  to  be  adhered  to  with  equal  inflexi- 
UHty. 

Lord  Chief  Justice  Tindal. — ^The  rule  laid  down  in  the 
Court  oi  Exchequer  with  respect  to  the  exclusion  of  wit- 
nesses not  under  examination,  is  one  that  has  obtained 
there  for  many  years,  and  is  well  known  to  be  the  practice 
of  that  Court.  The  witnesses  on  both  sides  are  ordered 
out  of  Court  during  the  progress  of  the  cause.  That  prac- 
tice was  first  introduced  chiefly  with  a  view  to  the  fairness 
of  the  proceedings  in  actions  at  the  suit  of  the  Crown. 
There  is  no  such  general  order  in  either  of  the  other 
Courts;  but,  where  a  special  order  to  that  effect  is  made, 
it  must  depend  upon  the  particular  circumstances  of  the 

(a)  9  Price,  4. 
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ISdO.        case,  whether  a  witness  who  does  not  obey  the  order  is 
PAtiKEft       permitted  to  be  examined  or  not.     In  the  present  instance, 
ww^'  when  the  witness  in  question  was  called,  and  an  objection 

taken  to  his  being  allowed  to  give  evidence,  I  asked  him 
whether  he  had  heard  the. opening  speech  of  the  learned 
Serjeant ;  he  said  he  had  not,  assigning  for  reason,  that  he 
was  very  deaf,  although  he  afiberwards  readily  answered  all 
questions  that  were  put  to  him.  The  circumstances  of  his 
remaining  in  Court,  and  of  his  alleged  deafiness,  were  very 
fully  observed  upon  by  counsel,  and  the  Jury  would  have 
withdrawn  their  credit  from  him  if  they  had  thought  fit.  It 
did  not  appear  at  the  time  that  the  witness  was  contumad* 
ous,  or  had  acted  with  any  sinister  design  to  evade  the 
order  of  the  Court,  which  he  possibly  might  not  have 
heard.  It  may  be  observed,  too,  that  one  principal  object 
of  ordering  all  the  witnesses  out  of  Court,  is,  that  they  may 
not  have  an  opportunity  of  conferring  together,  and,  by 
concert,  shaping  their  testimony  according  to  the  statments 
of  counsel.  We  must  look  also  to  the  other  evidence  in 
the  cause.  There  were  three  other  witnesses,  one  of  whom 
had  been  in  the  service  of  the  intestate ;  they  all  concurred 
in  saying  that  they  had,  at  different  times,  heard  Miss 
Horsefall  say  that  she  had  made  the  plaintiff*  a  present  of 
a  sum  of  SOO/.,  which  the  latter  had  placed  in  her  hands 
to  keep  for  her;  and  that  she  said  that  at  first  she  had 
declined  to  keep  it,  but  (ifterwarcb  assented.  The  testi* 
mony  of  the  first  witness,  who  spoke  to  the  actual  depont* 
was  certainly  very  important;  but,  independently  of  his 
evidence,  there  was  a  strong  case  for  the  Jury,  and  I  am 
not  prepared  to  say,  that,  upon  the  evidence  of  the  other 
three  witnesses  only,  they  would  not  have  arrived  at  the 
same  conclusion  Besides,  it  would  be  difficult  to  deal 
with  the  first  witness  on  a  second  trial.  Upon  the  whole, 
therefore,  I  am  of  opinion  that  the  verdict  ought  not  to  be 
disturbed* 
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Mr.  Justice  Park. — ^I  do  not  enter  into  any  discussion        1B30. 
as  to  the  propriety  of  establishing  in  common  law  cases  a       p^rkbit 
rale  similar  to  that  observed  in  those  affecting  the  re?e->  «• 

nue.  It  might  be  a  wise  and  judicious  course.  In  the 
case  of  The  Attorney-General  v.  Bulpit,t  the  Court  of 
Exeheqfier  said  they  could  not  interpose,  because  the  rule 
there  was  inflexible,  in  order  to  protect  the  subject  against 
the  influence  of  the  Crown.  Here,  howeyer,  there  is  no 
such  inflexible  rule;  and  although  the  remaining  in  Court 
in  disobedience  of  the  order  of  the  Judge  might  be  a  con-> 
tmnacious  act  on  the  part  of  the  witness,  stiQ  that  would 
hardly  of  itself  warrant  us  in  sending  the  cause  down  for  a 
new  trial.  If  an  attorney  is  contumaciousi  or  otherwise 
misconducts  himself,  though  he  may  be  liable  to  punish- 
ment, yet  the  interests  of  the  client  are  not  therefore  to  be 
prejudiced.  In  the  case  of  this  witness,  it  is  probable  that 
no  contumacy  was  intended.  The  witness  might  have 
been  deaf,  as  he  represented:  he  swore  that  he  neither 
heard  the  order  for  the  exclusion  of  the  witnesses,  nor  the  • 
opening  speech  of  the  plaintiff's  counsel.  The  whole  mat- 
ter was  before  the  Jury,  and  I  see  no  ground  for  us  to  in- 
terpose, i 

Mr.  Justice  Gaselbe. — It  does  not  appear  to  me  that 
this  is  a  case  in  which  the  Court  is  called  upon  to  inter- 
fere. The  order  for  the  witnesses  to  withdraw  having 
been  made  by  the  Judge  at  Nisi  Prius,  it  was  for  him 
alone  to  consider  whether  that  order  might  be  convenient- 
ly relaxed.  Whether  or  not  he  would  think  fit  to  do  so, 
must  depend  upon  the  peculiar  circumstances  of  the  case; 
and  the  evidence  of  the  party,  if  admitted,  would  go  to 
the  Jury  subject  to  such  observations  as  might  suggest 
themselves.  The  witness  might  have  remained  in  Court 
without  any  intention  of  acting  contumaciously.  I  think 
the  question  was  one  solely  within  the  discretion  of  the 
Judge,    It  is  purely  a  question  of  Nisi  PHus  practice. 
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There  might  have  been  some  ground  for  granting  a  new 
trial,  if  it  had  clearly  appeared  that  the  Jury  had  given  an 
improper  degree  of  credit  to  the  particular  witness;  but 
that  does  not  seem  to  have  been  the  case  here. 


Mr.  Justice  Bosanquet.— As  there  is  no  sodi  general 
rule  in  this  Court,  touching  the  exclusion  of  witnesses 
from  the  Courtj  as  that  which  obtains  in  the  Exehe^ 
quer^  I  think  the  admission  or  rejection  of  the  testimo* 
ny  of  a  witness  who  disregards  such  an  order  made  in  a 
particular  case,  must  rest  in  the  discretion  of  the  Judge, 
guided  by  circumstances.  Upon  the  whole,  I  think  no 
injustice  will  be  done  in  this  case  by  allowing  the  verdict 
to  stand* 

Rule  refined^ 


Wedn€$day,  WeLSH  V.  RoSE» 

June\6tk,      ^— 

The  piaindffbe-  -t  HIS  was  an  action  of  trespass,  for  breaking  and  enter- 
rag  dedious  of    ^g  ^]|e  plaintiff's  rooms,  &c.,  and  taking  his  goods. 

menu  of  one  B.,  The  defendant  pleaded,  that  on^  John  Barreti,  for  a 
to  do  lo  unieM  loug  time,  to  wit,  for  the  space  of  one  year  next  before  and 
the  ^1^  ^^  *^®  ^*  November,  1829,  and  from  thence  until  and  at 
landlord,  would  the  Said  times  when  &c.,  held  and  enjoyed,  amongst  other 

reliere  hfan  •  «  •  ->  t  • 

from  the  risk  of  premises,  the  said  rooms  and  apartments,  pig-stye,  and 
dStbiifned  for^  yard,  in  which  &c.,  as  tenant  thereof  to  the  said  defendant,. 
■?•'»  f  "•»  ^^     under  and  by  virtue  of  a  certain  demise  thereof  thereto- 

defendanten-  i^i  i  #•« 

gaged,  that,  ai  fore  made,  at  and  under  a  yearly  rent  of  18/.,  payable 
piak^pidd  B.  monthly,  that  is  to  say,  on  the  25th  day  of  each  and  every 
defendanO^  ^^'  month  in  the  year,  by  even  and  equal  portions ;  that,  on 
would  never       the  Said  25th  November,  in  the  year  aforesaid,  a  large  sum 

trouble  the  -r  o 

pkintiff  or  hit 

property.     The 

plaintiff  accordingly  entered,  but  failed  in  the  due  payment  of  his  cent: — Heldf  that  the  landloid'» 

right  of  dlstrcM  was  not  taken  away,  notwithstanding  that  the  plaintiff  had,  before  the  distresa 

made,  tendered  to  B.  the  balance  of  rent  dne  to  him. 
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of  money,  to  wit,  the  sum  of  10/.  lOs.  of  the  rent  aforesaid,  1S30. 
for  seven  months,  ending  on  the  said  S5th  November ^  be- 
came and  was  due  and  payable  from  the  said  John  Bat' 
reti  to  the  said  defendant,  and  at  the  said  times  when  &c. 
was  in  arrear  and  unpaid:  wherefore  the  said  defendant, 
on  the  said  day  when  &c.,  did  enter  into  and  upon  the 
said  rooms,  apartments,  pig-stye,  and  yard,  in  which  &c., 
and  took,  &c.  &c« 

The  phuntiff  replied,  that,  before  and  at  the  time  of  th% 
application  to  the  defendant,  and  his  giving  the  assurance 
and  making  the  promise  hereinafter  next  mentioned,  the 
said  John  Barrett  held  and  and  enjoyed  certain  premises, 
with  the  appurtenances,  as  tenant  thereof  to  the  defendant, 
and  that  the  said  rooms  and  apartments  and  yard  in  which 
&c*',  were  part  and  parcel  of  the  said  premises  so  held  and 
enjoyed  by  the  said  John  Barrett  as  tenant  thereof  to  the 
defendant;  that  the  plaintiff,  being  minded  and  desurous 
to  take  and  hire  the  said  rooms  and  apartments  and  yard 
in  which  &c.,  of  the  said  John  Barrett,  and  to  become 
tenant  thereof  to  the  sud  John  Barrett  at  and  under  a 
certain  rent  theretofore  payable  by  the  plaintiff  to  the 
said  John  Barrett  for  the  same,  but  being  apprehen- 
sive that  the  said  John  Barrett  then  was  or  might 
thereafter  become  indebted  to  the  defendant  for  the 
rent  of  the  whole  of  the  premises,  with  the  appurtenan- 
ces, whereof  the  said  rooms  and  apartments  and  yard  in 
which  &c.,  and  which  the  plaintiff  was  so  minded  and 
desirous  to  hire  and  take  of  the  said  John  Barrett, 
were  parts  and  parcel  as  aforesaid,  and  that,  if  the  said 
John  Barrett  was  or  should  become  indebted  to  the  de- 
fendant for  rent  as  aforesaid,  the  cattle,  goods,  and  chat- 
tels of  him  the  plaintiff  which  he  might  bring  into  and 
upon  the  said  rooms  and  apartments  and  yard  in  which 
ftc.,  if  he  hired  and  took  the  same  of  the  said  John  Bar^ 
rett,  might  be  seized  and  taken  by  the  defendant  as  a  dis- 
tress for  any  rent  which  might  be  or  might  become  due. 
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1830^  and  in  arrear  from  the  said  John  Barrett  to  the  defend- 
ant for  rent  of  the  whole  of  the  premises  so  held  by  the 
said  John  Barrett  as  tenant  thereof  to  the  defendant  as 
aforesaid,  and  being  unwilling  to  expose  such  his  cattlej^ 
goods,  and  chattels  to  be  taken  as  a  distress  for  such  rent 
as  last  aforesaid,  or  to  become  tenant  to  the  said  John 
Barrett  without  being  assured  and  satisfied  that  such  his 
cattle,  goods,  and  chattels  would  not  be  taken  as  a  distress 
for  such  rent  as  last  aforesaid,  before  he  took  and  hired 
the  said  rooms  and  apartments  and  yard  in  which  &c.,  and 
before  the  said  time  when  &c.,  to  wit,  on  the  S5th  ikfay, 
1829,  to  wit,  at  &c«,  applied  to  the  defendant,  as  landlord 
of  the  said  John  Barrett^  of  the  whole  of  the  siaid  premises 
whereof  the  said  rooms  and  apartments  and  yard  in  which 
&c.  were  parts  and  parcel  as  aforesaid,  and  informed  him 
that  he  was  minded  and  desirous  to  hire  and  take  the 
said  rooms  and  apartments  and  yard  in  which  &c*  of  the 
said  John  Barrett^  but  was  unwilling  to  do  so  if  he  were 
liable,  or  his  cattle,  goods,  and  chattels  could  be  taken  as 
a  distress  for  the  rent  of  the  said  John  Barrett  to  the  de« 
fendant;  whereupon  the  defendant  then  and  there,  before 
.  he  the  plaintiff  took  or-  hired  the  said  rooms  and  apart- 
ments and  yard  of  the  said  John  Barrett ^  and  long  before 
the  said  time  when  &c.,  to  wit,  on  &c.,  at  &c.,  assured 
and  promised  the  plaintiff,  that,  as  long  as  he,  the  plain^ 
tiff,  paid  to  the  said  John  Barrett  the  rent  which  should 
become  due  from  him  to  the  said  John  Barrett^  for  the 
said  rooms  and  apartments  and  yard  which  he  was  so 
minded  and  desirous  to  hire  and  take  of  the  said  John 
Barrett  as  aforesaid,  and  which  were  and  are  the  rooms 
and  apartments  and  yard  in  which  &c.,  he  the  defendant 
would  never  trouble  the  plaintiff  or  his  property ;  that  he, 
the  plaintiff,  relying  on  and  confiding  in  the  said  assurance 
and  promise  of  the  defendant  so  with  him  made  as  afore- 
said, did,  afterwards,  and  long  before  the  said  time  when 
&c.,  to  wit,  on  &c.,  at  &c.,  hire  aad  take  the  said  rooms 
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and  apartments  and  yard  in  which  &c.,  so  being  parts  and  1830. 
parcel  as  aforesaid,  of  the  said  John  Barrett,  and  became, 
and  at  the  same  time  when  &c.  was,  tenant  to  the  said 
John  Barrett  of  the  same,  and  after  he  so  became,  and 
whilst  he  was  tenant  to  the  said  John  Barrett  of  the  same, 
and  before  the  said  time  when  &c«,  to  wit,  on  &c.  hut 
aforesaid,  with  the  consent  of  the  said  John  Barrett,  erect- 
ed  and  made  the  said  pig^stye  in  the  said  yard  in  which 
ftc. ;  that  he,  further  relying  on  the  said  assurance  and 
promise  of  the  defendant*  afterwards,  and  long  before  the 
said  time  when  Sec,  to  wit,  on  &c.,  brought  the  taid  cat* 
tie,  goods,  and  chattels  in  the  said  declaration  mentioned, 
being  his  proper  cattle,  goods,  and  chattels,  into  and  upon 
the  rooms  and  apartments  and  yalrd  in  which  &c. ;  that, 
before  the  said  time  when  &c.,  and  before  the  making  the 
tender  hereinafter  mentioned,  he  had  paid  to  the  said 
John  Barrett  all  the  rent  which  had  become  due  and  pay- 
able from  him  to  the  said  John  Barrett,  for  or  in  respect 
of  the  said  rooms  and  apartments  and  yard  in  which  &c., 
before  the  said  time  when  Sec.,  except  a  small  sum  of  mo- 
ney, to  wit,  the  sum  of  2/.  ISs.  of  lawful  money  of  Great 
Britain  f  and  that  always  from  the  time  the  said  sum  otSL 
1 5s,  of  the  rent  aforesaid,  or  any  part  thereof,  became  and 
was  due  and  payable  from  and  by  the  plaintiff  to  the  said 
John  Barrett,  hitherto,  he  was  and  still  is  ready  and  will* 
ing  to  hate  paid  and  to  pay  the  same  to  the  'said  John 
Barrett;  and  that  he,  before  the  said  time  when  &c.,  to 
wit,  on  &c.,  at  &c.,  was  ready  and  willing  to  have  paid, 
and  then  and  there  tendered  to  pay  to  the  said  John  Bar- 
rett the  said  sum  of  2/.  ISs,  as  aforesaid,  to  receive  which 
of  the  plaintiff,  the  said  John  Barrett  wholly  refused;  and 
further,  that,  at  the  said  time  when  &c.,  there  was  not 
any  other  or  more  rent  due  or  payable  from  him  the 
plaintiff  to  the  said  John  Barrett,  than  the  said  sum  of  21. 
]5s.  so  tendered  and  offered,  and  so  refused  as  aforesaid; 
that  he  was  and  remained  in  the  quiet  and  peaceable  po8« 
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1830.  session,  use,  occupation,  and  enjoyment  of  the  said  rooms 
and  apartments,  pig-stye,  and  yard  in  which  &c.,  as  ten- 
ant thereof  to  the  said  John  Barrett,  and  that  the  md 
cattle,  goods,  and  chattels  in  the  said  declaration  mention- 
ed, being  the  proper  cattle,  goods,  and  chattels  of  him  the 
plaintiff,  were  in  and  upon  the  said  rooms  and  apartments, 
pig-stye,  and  yard  in  which  &c.,  until  the  defendant,  at 
the  said  time  when  &c.,  of  his  own  wrong,  and  in  breach 
of  the  said  assurance  and  promise,  did  and  committed  the 
trespasses  in  the  declaration  mentioned,  and  in  and  by  his 
said  last  plea  attempted  to  be  justified,  in  manner  and 
form  as  the  said  plaintiff  hath  above  thereof  complained 
against  him.  ' 

To  this  replication  the  defendant  demurred.    The  pLiin; 
tiff  joined  in  demurrer. 

itfr.  Serjeant  E.  Latoes,  in  support  of  the  demurrer. — 
This  matter,  if  well  pleaded,  amounts  to  no  more  than  a 
collateral  contract,  which,  if  broken,  although  it  might 
form  the  ground  of  a  collateral  action,  clearly  cannot  ope- 
rate as  a  release  in  law  of  the  defendant's  right  to  dis- 
train; or,  even  if  it  were  allowed  to  operate  as  a  release, 
there  is  no  consideration  for  it;  it  is  a  mere  gratuitous 
promise.  At  all  events,  it  was  only  a  conditional  under- 
taking, not  to  trouble  or  molest  the  plaintiff  so  long  as  he 
regularly  paid  his  rent  to  Barrett.  That  condition  has 
not  been  performed.  It  is  not  averred  that  the  rent  was 
regularly  paid.  On  the  contrary,  the  replication  states 
that  a  small  sum  remained  unpaid,  and  as  to  that  sum  the 
plaintiff  alleges  a  tender;  but  it  is  not  averred  that  the  ten- 
der was  made  on  the  day  the  rent  became  due,  nor  that 
the  defendant  had  notice  of  the  tender. 

Mr.  Seijeant  Toddy,  contra. — The  replication  in  sub- 
stance amounts  to  this,  that  the  defendant  gave  the  plain- 
tiff permission  to  put  his  goods  on  the  premises  in  ques- 
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tionj  mtbottt  their  being  subjected  to  a  distress  for  rent         1830. 
due  to  bim  from  bis  immediate  tenant^  Barrett.    The  on- 
ly condition,  attached  to  this  promise  was,  that  it  should 
enure  only  so  long  as  the  plaintiff  should  pay  his  rent  to 
Barrett.    It  is  in  the  nature  of  a  license^  and  faUs  very 
much  under  the  principle  of  Webb  v.  Patemoeter  (a), 
where  a  license  to  stack  hay  upon  land  was  held  not  to  be 
countermandable^  provided  the  license  were  for  a  certain 
time.    That  case  was  acted  upon  in  Taylor  v.  Waters  (6). 
The  condition  upon  which  the  license  was  given  has  been 
sufficiently  performed  in  this  case.    It  is  distinctly  averred 
that  all  rent  due  from  the  plaintiff  to  Barrett  has  been 
paid  except  2L  I5s.,  and,  as  to  that  sum,  that  it  was  ten- 
dered to  Barrett  before  the  time  of  the  distress,  and  refus- 
ed by  him.    The  condition,  therefore,  has  been  substan- 
tially complied  with.   It  was  not  necessary  that  the  tender 
should  be  made  on  the  very  day  the  rent  became  due. 

Lord  Chief  Justice  Tindal. — In  the  case  of  Webb  v. 
Paternoster,  the  whole  argument  turned  upon  the  license. 
The  agreement  in  this  case,  however,  cannot  operate  as  a 
license,  for,  at  the  time  he  entered  into  the  contract,  the  de- 
fendant had  parted  with  the  possession  of  the  prenuses  to 
Barrett*  He  had  no  authority,  therefore,  to  give  a  license. 
The  matter  replied  strictly  and  properly  amounts  to  no 
more  than  an  undertaking  or  promise  on  the  part  of  the 
defendant,  that  he  would  not  trouble  the  plaintiff  or  his 
goods  so  long  as  he  regularly  paid  his  rent  to  Barrett. 
Without,  therefore,  entering  into  the  question  whether  or 
not  there  was  a  sufficient  consideration  for  this  promise,  it 
appears  to  me  to  be  enough  to  say  that  the  condition  upon 
which  its  performance  was  made  to  depend  has  not  been 
fulfilled.  The  words  of  the  replication  are^  "  that  the  de- 
fendant assured  and  promised  the  plaintiff,  that,  as  long  as 

(fl)  Mmer,  71.  (6)  7  Taunt.  374. 
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1630*  he  the  plamtiff  paid  to  the  said  John  Barreit  the  lent 
which  should  become  due  from  him  to  the  said  John  Bar- 
rett for  the  said  rooms  and  apartments,  &c*i  he  the  de- 
fendant  wouM  never  trouble  die  plaintiff  or  his  property. '^ 
The  intention  of  that  evidently  was,  so  long  as  the  pay- 
ments were  strictly  and  regularly  made,  so  as  to  enaUe 
Barrett  to  pay  his  rent  to  the  defendant.  And  here  it 
appears  from  the  replication  that  the  rent  was  only  paid 
up  to  a  certain  period,  and  that  a  portion  o{  k  stfll  remains 
due,  9MP.  ZL  IBs.  As  to  that  sum  the  replication  avers  a 
tender  to  Barrett*  Although  that  might  be  an  answer  to  a 
distress  by  Barreit^  it  dearly  is  not  so  as  to  the  superior 
landlord,  a  third  person;  at  all  events,  not  unless  it  appear- 
ed that  he  had  notice.  The  landlord  had  a  vested  right  to 
make  a  distress.  Inasmuch,  therefore,  as  it  is  not  allied 
that  the  defendant  had  notice  of  the  tender  and  refusal, 
and  as  the  condition  upon  which  the  defendant's  under- 
taking was  made  to  depend  was  not  in  terms  performed  by 
the  plaintiff,  it  seems  to  me  that  the  replication  eannot  be 
supported. 

Mr.  Justice  Park. — Tiie  undertaking  of  the  defendant 
was  conditional,  and  as  the  plaintiff  has  not  shewn  that  he 
has  complied  with  the  condition  in  its  terms,  it  seems  to 
me  that  the  landlord  ought  not  to  be  deprived  of  his  right 
of  dbtress. 

Mr.  Justice  Gaselee* — As  the  condition  of  the  defend- 
ant's undertaking  has  not  been  performed,  it  is  unneces- 
sary to  say  whether  the  consideration  was  sufficient  at  not; 
it  is  enough  for  us  to  say  that  the  condition  has  not  been 
strictly  complied  with,  and  therefore  the  defendant's  right 
of  distress  remains  to  him. 

« 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion. 
The  condition  upon  which  the  defendant  entered  into  the 
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undertaking  set  forth  in  the  replicationt  has  not  been  duly  1890. 
complied  with.  The  case  of  Webb  y.  Paternoster  does 
not  apply.  There,  the  license  was  giYcn  by  the  landlord 
before  he  had  granted  a  lease  of  the  premisesi  and  whilst 
he  was  entitled  to  the  possession,  and  had  autfiority  to 
give  it.  Here,  howcYer,  the  supposed  license  was  not 
giYen  until  after  he  had  parted  with  the  possession  to  an- 
other. 

Judgment  for  the  defendant. 

Adams  r.  Gibney  (sued  with  Elizabeth  Maria  Peyton), 

Executor  of  J.  R.  Peyton.  Z^Shl 

JlHIS  was  an  action  of  coYenant*    The  declaration  stat*  Tenant  lor  me, 
ed — ^That,  on  the  20th  day  of  November,  1821,  by  in-  by  indenture^'^' 
denture  between  J.  IL  Peyton  of  the  one  part,  and  the  x^^iu^c     • 
plaintiff  of  the  other  part — after  reddng  that  the  plaintiff  caton,  &&,  for 

o  »  ^    term  of  fif^ 

had  agreed  with  the  said  J.  R»  Peyton  for  a  lease  of  teen  yean,  with- 
Wdiehurst  ParUix  the  term  of  fifteen  years  from  March  ^^t  foT" 
then  last  past,  subject  to  the  coYenants  thereinafter  con-  ^^  ^JP^r- 

menL     Toe 


tained — it  was  witnessed,  that,  for  and  in  consideration  of  leisee  was  einct- 
the  rents,  coveoants,  and  agreements  thereinaftsr  contain-  mender-man 
ed,  J.  M.  Peyton  had  demised  certain  premises  to  the  ^^^''nJS *, 
plaintiff,  containing  five  hundred  acres,  &c.  (subject  to  Ufe>  but  before 

-  ,-___-  _       the  expiration  of 

certun  exceptions  and  reserYations),  habendum  from  the  the  fifteen  yean: 
25th  March,  1821 ,  for  fifteen  years,  at  the  rent  of  40/.  per  I^ii^'tSd  **t 
aimumf  clear  of  all  taxes  except  poor's  rates,  which  poor's  m*»n«»»n  *»  ■«• 

-  \.  -.  tion  of  coTenant 

rates  were  to  be  paid  by  J.  R.  Peyton,  his  executors  or  against  the  eze- 
administrators,  or  such  other  person  or  persons  as  should  ^t  for  Ufe  in 
fa  the  time  being  be  entitled  to  the  rcYersien  and  inherit-  ^|^^^  *^^ 
anceof  the  said  premises;  and  the  plaintiff,  for  himself, 
his  executors,  administrators,  and  assigns,  did  thereby  co- 
Yenant,  promise,  and  agree  to  and  with  the  said  •/•  jR.  Pey^ 
Urn,  and  to  and  with  all  and  CYery  such  person  and  ]>er- 
sons  as  should  for  the  time  beinff  be  entitled  to  the  rcYer* 
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1930.  31011  and  inheritance  of  the  said  premises,  or  any  part 
Adams  thereof,  in  manner  and  form  following,  that  is  to  say,  that 
the  pkuntiff,  his  executors,  administrators,  or  assigns, 
should  and  would,  from  time  to  time,  and  at  all  times  dur- 
ing the  continuance  of  the  term  thereby  demised,  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  J.  It.  Peyton, 
his  heirs,  executors,  or  administrators,  or  to  such  other 
person  or  persons  as  aforesaid,  the  said  yearly  rent  o(40L 
of  lawful  current  money  as  aforesaid,  upon  the  several 
days  and  times  and  in  the  manner  thereinbefore  mention- 
ed;  that  the  plaintiff  should  not  lop,  top,  stubb  up,  or  de- 
stroy any  of  the  trees  thereinbefore  excepted,  or  else 
should  pay  the  sum  of  20/.  per  load  for  trees  so  lopped, 
topped,  stubbed  up,  cut  down,  or  destroyed,  to  the  said 
J.  M.  Peyton,  or  such  other  person  or  persons  as  afore- 
said; that  a  new  fence  should  be  made  all  round  the  park 
at  the  joint  expense  of  both  lessor  and  tenant,  and  that  Ji 
M.  Peyton  should  put  the  messuage  on  the  premises  into 
good  and  tenantable  repair;  that  the  said  fence,  building, 
and  messuage  should  be  thenceforth  kept  in  repair  by  ihe 
plaintiff;  and  that  t/*  jR.  Peyton  should  provide  thirty  new 
rabbit-hutches  for  the  use  of  the  plaintiff:  And  it  was  co- 
venanted that  it  should  and  might  be  lawful  for  the  plain- 
tiff, his  executors,  administrators,  or  assigns,  at  any  time 
or  times  during  the  continuance  of  the  term  thereby  de- 
mised, to  cut  down  the  underwood  that  might  be  standing 
and  growing  on  the  demised  prembes,  at  such  age  as  he 
or  they  should  think  fit,  and  take  and  carry  away  the  same 
for  his  and  their  own  use  and  benefit;  and  also  that  he, 
the  said  t/.  jR.  Peyton,  his  heirs,  executors,  or  administra* 
tors,  or  such  other  person  or  persons  as  aforesaid,  should 
and  would,  at  the  end,  expiration,  or  other  sooner  deter- 
mination of  the  said  demise  and  lease,  pay  the  plaintiff,  his 
executors,  administrators,  or  assigns,  for  the  underwood 
then  standing  and  growing  on  the  demised  premises,  down 
to  the  stem,  and  also  for  the  stock  of  rabbits  that  might 


IN  THE  ELEVENTH  YEAR  OF  GEO.  IV.  493 

then  be  thereon,  as  the  same  should  be  valued  and  ap-  1830. 
prabed  by  two  indifferent  persons,  one  to  be  chosen  by 
each  party,  and,  in  case  they  could  not  agree,  by  a  third 
person  to  be  appointed  by  them  for  an  umpire,  whose  va- 
luation and  appraisement  should  be  final  and  conclusive, 
and  the  amount  thereof  be  paid  by  Uie  said  •/.  JR.  Peyton, 
his  heirs,  executors,  or  administrators,  to  the  .plaintiff,  his 
executors,  administrators,  or  assigns. 

It  was  then  averred,  that  the  plaintiff  entered  into  and 
upon  the  demised  premises  on  the  SOth  November,  18S1 ; 
and  that  he  had  well  and  truly  observed,  performed,  ful- 
filled, and  kept  all  things  in  the  said  agreement  contained, 
on  his  part  and  behalf  to  be  observed,  performed,  fiilfilled, 
and  kept,  &c. 

Breach — That,  before  and  at  the  time  of  the  making  of 
the  said  indenture,  and  from  thence  until  and  at  the  time 
of  the  death  of  the  said  J.  R.  Peyton,  he,  the  said  •/.  Jt. 
Pet/ton,  was  only  seised  of  the  demised  premises  in  his 
demesne  as  of  freehold  for  the  term  of  his  natural  life,  and 
was  not  bylaw  empowered,  authorized,  or  entitled  to  grant 
or  demise  to  the  plaintiff  the  demised  premises  for  the  said 
term  of  fifteen  years  in  manner  aforesaid,  or  for  any  period 
beyond  the  life  of  him  the  said  J.  IL  Peyton,  so  as  to  bind 
the  person  entitled  to  the  freehold  of  the  demised  premises 
upon  the  death  of  the  said  J.  IL  Peyton,  or  to  render  such 
term  and  lease  obligatory  upon  such  person;  that,  whilst 
the  plaintiff  was  possessed  of  the  said  term  by  the  said  in- 
denture granted,  to  wit,  on  the  1st  April,  18S5,  the  said 
J.  R.  Peyton  died,  to  wit,  at  &c«,  and  thereupon  the  said 
term  ended  and  was  determined  and  became  void,  and 
one  J.  I.  W,  Peyton  then  and  there  became  and  was  en- 
titled to  the  fireehold  and  inheritance  of  the  demised  pre- 
mises and  the  possession  thereof,  and  laid  claim  to  and 
demanded  of  the  plaintiff  the  immediate  possession  of  the 
said  premises,  in  breach  of  the  said  indenture;  that  there- 
upon, afterwards,  to  wit,  in  Trinity  Term,  in  the  Seventh 

VOL.  IV.  k  K 
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1830.  year  of  the  reign  of  our  Lord  the  now  Ejng>  a  certain  ac- 
tion of  ejectment  was  commenced  and  prosecuted  by  and 
on  the  behalf  of  the  said  J.  L  W.  Peyton^  wherein  John 
Doe  was  the  nominal  plaintiff,  against  the  said  now  plain- 
tiff, Thomas  Adams ^  for  the  recovery  of  the  possession  of 
the  premises  so  demised  by  the  said  indenture;  that,  on 
the  2nd  December ^  1826,  notice  was  given  to  the  execu- 
tors of  the  said  J.  R.  Peyton^  that  the  now  plaintiff  would 
hold  them  responsible  for  all  damages,  costs,  losses,  or 
expenses  he  might  sustain  or  incur  by  reason  of  the  said 
action,  in  the  event  of  the  plaintiff  therein  succeeding  in 
such  action,  or  the  said  plaintiff,  Thomas  Adams,  being 
thereby  interrupted  in  the  possession  or  enjoyment  of  the 
said  tenements,  or  any  part  thereof,  or  evicted  therefrom 
during  the  retnainder  of  the  said  term  of  fifteen  years,  un- 
der or  by  virtue  of  the  said  ejectment,  or  by  reason  of  any 
defect  of  tide,  or  inability  of  the  said  J.  IL  Peyton  to  grant 
the  said  lease  to  the  said  plaintiff,  Thomas  Adorns^  as 
aforesaid;  that  tiie  defendants  refused  to  settle  such  ac- 
tion of  ejectment;  that  the  plaintiff  accordingly  defended 
the  said  action,  being  ignorant  whether  J.  L  W.  Peyton 
had  or  not  full  right  and  title  to  the  premises;  that,  in 
Easter  Term,  1827,  judgment  was  recovered  in  tiie  said 
action  of  ejectment:  whereupon  the  plaintiff  was  forced  to 
deliver,  and  did  deliver  up  the  possession  of  the  premises 
to  J.  L  W.  Peyton;  that  the  plaintiff  sustained  damage 
thereby  for  the  loss  of  the  enjoyment  of  the  premises,  and 
also  did,  on  the  26th  May,  1827,  pay  the  damages  and 
costs  sustained  in  the  said  action  of  ejectment,  amounting 
to  the  sum  of  189/.,  as  also  his  own  costs  of  defending  the 
said  action;  tiiat,  in  Hilary  Term,  1828,  an  action  of 
trespass  was  brought  by  •/•  /•  W.  Peyton,  for  mesne  pro- 
fits, and  on  the  22nd  February,  1828,  the  plamtiff  gave 
the  defendants,  as  executrix  and  executor,  notice  of  such 
action;  that,  in  Hilary  Tenn,  1829,  the  costs  and  dam- 
ages  recovered  in  the  said  last«mentioned  action  were  477 JLj 
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and  that  the  plaintiff's  own  costs  incurred  in  the  said  last-  1890. 
mentioned  action  were  200/./  that^  on  the  18th  February , 
18S7,  a  bill  in  Chancery  was  filed  by  J.  L  W.  Peyton,  to 
restrain  the  commission  of  wastCi  and  an  injunction  ob- 
tained; and  that  the  plaintiff  was  hindered  and  prevented 
firom  cutting  the  underwoodi  by  reason  of  the  lease  being 
determined. 

Further  breach — That  there  was  a  large  quantity  of  un- 
derwood, and  stock  of  rabbits  on  the  premises,  which  un- 
derwood and  rabbits  the  plaintiff  resigned  on  the  premises ; 
and  that  he  was  always  ready  to  appoint  a  proper  person 
to  vahie  the  underwood  and  rabbits,  and  on  the  2nd  De- 
cember, 18S6,  gave  notice  to  that  effect,  but  that  the  de- 
fendants refused  to  concur. 

The  case  came  before  the  Court  on  a  demurrer  to  the 
replication  to  certain  pleas  pleaded  by  the  defendants.  The 
question  turned  upon  the  sufficiency  of  the  declaration — 
whether,  under  the  circumstances  stated  therein,  the 
plaintiff,  the  lessee,  could  maintain  covenant  against  the 
executors  of  the  lessor. 

Mr.  Serjeant  Scrhen,  in  support  of  the  demurrer  (a). — 
There  u  a  wide  distinction  betwean  a  warranty  in  law  and 
a  covenant  in  law.  In  this  case  the  words  of  the  lease  im- 
ply no  more  than  a  warranty  in  law.  The  lessor  was  only 
tenant  for  Ufe.  It  is  a  fundamental  principle  of  law,  that 
a  warranty  ceases  with  the  estate  upon  which  it  depends. 
It  is  of  a  personal  nature;  and  the  breach  of  it  must  be 
shewn  in  the  life-time  of  the  tenant  for  life,  or  during  the 
existence  of  the  estate  of  the  party  who  makes  it.  In 
Hargrove  and  Butler's  notes  to  Coke  Littleton  (b),  the 
learned  annotators,  after  explaining  the  operation  of  the 


(a)  Mr.  Seijeant  A^bmt  was     in  the  last  father  Term, 
bim.    The  case  was  argued         (b)  Go.  litt.  384  a,  [n.  332]. 

K  k2 
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1830.  ^  words  "  grant*'  or  "  give,"  in  conveyances  of  estates  in  fee- 
simple,  and  shewing  the  distinction  taken  with  respect  to 
estates  tail  and  leases  for  life,  proceed  thus:  ''But,  in 
leases  for  years,  the  case  is  very  different.  A  lease  for 
years  (a)  is  a  contract  between  the  lessor  and  the  lessee 
for  the  possession  and  profits  of  land  on  the  one  side,  and 
a  recompense,  rent,  or  other  income,  on  the  other*  As 
the  lessor  contracts  that  the  lessee  shall  hold  the  land,  he 
cannot  claim  it  in  opposition  to  his  covenant*  Thus,  he 
parts  with  the  land  during  the  term;  but  his  supposed 
parting  with  the  land,  and  the  interest  of  the  lessor  in  it, 
during  the  term  parted  with,  was  rather  a  consequence  of 
law  accruing  from  the  contract,  than  the  contract  for  the 
enjoyment  a  consequence  of  law  accruing  from  the  part- 
ing with  the  land*  The  tenant,  therefore,  had  only  the 
perception  of  the  profits,  and  was  considered  to  hold  the 
possession  for  the  reversioner.  The  consequence  was, 
that  whoever  recovered  the  freehold  reduced  the  term, 
whether  the  recovery  were  true  or  feigned.  As  the  pos- 
session was  not  considered  to  be  in  the  lessee,  there  was 
originally  no  means  by  which  he  could  recover  it.  His 
only  remedy  was  in  consequence  of  the  contract  which 
constituted  the  lease.  By  virtue  of  that,  the  words  '  yield- 
ing and  paying/  &c.,  were  construed  a  covenant  in  favour 
of  the  lord,  which.enabled  him  to  recover  his  rent  by  an 
action  of  covenant  or  an  action  of  debt,  and  the  words 
'  grant,  demise,  &c.,*  were  construed  a  covenant  in  favour 
of  the  tenant,  which  enabled  him  to  recover  damages  as  a 
recompense  for  the  possession  lost.  In  this  sense  they 
are  said  to  imply  a  warranty."  That  is  a  clear  authority 
to  shew  that  the  agreement  in  this  case  imports  merely  an 
implied  warranty,  and  not  a  covenant  in  law.  In  Bacan^s 
Abridgment  (A),  it  is  said — ''  Tenant  for  life  can  make  no 

(a)  Referrinfi^  to  Bac.  Abr.  tit.         (b)  Tit ''  Leases  and  Terms  for 
"  leases  and  Terms  for  Years*"  Years;'  (I)  2. 
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leases  to  continue  longer  than  his  own  life  (a)."  Lord  1830. 
Coke  says  (A) — **  A  warrantie  doth  not  extend  to  any  lease, 
though  it  be  for  many  thousand  years,  or  to  estates  of  te- 
nant by  statute  staple  or  merchanti  or  elegit^  or  any  other 
chattel;  but  only  to  freehold  or  inheritances,  as  it  appear- 
eth  in  all  Liiileion*s  cases  which  he  putteth  in  this  chap- 
ter.** That  passage  shews  that  the  doctrine  of  warranty  is 
not  applicable,  beyond  its  personal  character,  to  leases. 
In  Shepherd's  Touchstone  {c\  it  is  laid  down  that — "  If 
one  make  a  lease  for  years  of  land,  by  the  words  '  demise 
or  grant,'  and  there  is  not  contained  in  the  lease  any  ex- 
press covenant  for  the  quiet  enjoying  of  the  land;  in  this 
case,  the  law  doth  supply  a  covenant  for  the  quiet  enjoy- 
ing of  it  against  the  lessor  and  all  that  come  in  under  him 
by  title  during  the  term;  and  upon  this  the  lessee,  his  ex- 
ecutors, administrators,  or  assigns,  may  have  an  action  of 
covenant  if  he  be  disturbed.**  Agun  (d) — **  If  a  lessee  be 
ousted  by  one  that  hath  title,  it  seems  an  action  of  cove- 
nant will  lie  for  this  ouster  against  the  executor  or  ad- 
ministrator, upon  the  covenant  in  law,  if  he  were  put 
out  in  the  life-time  of  the  lessor,  but  not  otherwise;  for, 
if  there  be  tenant  for  life,  the  remainder  in  fee  to  an- 
other, and  the  tenant  for  life,  by  the  words  '  demise 
or  grant,'  doth  make  a  lease  for  years,  and  die,  and 
after,  he  in  remainder  doth  enter  and  put  out  the  lessee 
for  years ;  in  this  case,  he  cannot  upon  this  covenant  in 
law  charge  the  executors  or  administrators  of  the  lessor." 
In  Bacon's  Abridgment  (^),  it  is  laid  down  that — "  In  every 
case  w|iere  the  testator  is  bound  by  a  covenant,  the  exe- 


(«)  His  leases  are  merely  void  Doug.  50.    But  qiuert,  whether, 

upon  his  death,  and  therefore  caa-  in  such  case,  eqiuty  would  not  re- 

not  be  set  up  agunst  the  remain-  lieve?  Stiia  t.  Cooper,  3  Atk.  692. 
der-man  by  his  acceptance  of  rent         (6)  Go.  litt  389  a,  [e]. 
and  Buflfenng  the  tenant  to  make         (c)  Ht.  ''  Covenant,"  p.  165. 
improvements  after  his  interest         (d)  Ibid.  p.  178. 
▼csts  in  possession.  Doew.  BiUckcr,         (e)  Tit.  <'  Covenant,"  (E).. 
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183Q.  cutor  shall  be  bound  by  it|  if  it  be  not  determined  by  hii 
death  (a).  l(J,  be  tenant  for  life,  the  remainder  to  A  in 
fee,  and  A.  by  indenture  demise  &c.  to  C.  for  fifteen  years, 
and  after  A.  die,  and  B,  enter  upon  C;  yet  C.  shall  ha?e 
no  action  of  covenant  against  the  executors  o{  A.  (&)/  for, 
the  covenant  was  but  during  the  term,  which  was  deter- 
mined by  the  death  of  the  tenant  for  life  {c\"  In  Su)an  ▼. 
Straneham  and  Searles{d),  a  tenant  for  life  made  a  lease 
for  years  by  "  demise  and  grant,"  rendering  rent,  by  in- 
denture, and  died  within  the  term,  and  the  remainder-man 
entered  on  the  termor.  Three  of  the  Justices,  Webhe, 
Browne,  and  Dyer,  thought  *'  that  the  executors  should 
not  be  charged  by  this  covenant  in  law,  because  the  cove- 
nant in  the  law  ends  and  determines  with  the  estate  and 
interest  of  the  lessee;  and  if  it  had  been  a  covenant  in  fact, 
or  expressed,  or  warranty  of  the  term  expressed,  it  would 
be  otherwise.*'  Mr.  Justice  Weston  was  of  opinion  against 
the  other  three  Justices — "  because  the  lease  was  by  in- 
denture, which  is  matter  of  conclusion  and  estoppel;  but, 
if  it  were  by  deed-poll,  he  agreed  with  his  companions.'* 
The  same  case  is  adverted  to  in  Viner's  Abridgment  (e), 
and  also  in  Fitxherberfs  Natura  Brevium,  where  the  prin- 
ciple is  laid  down  thus  (/) — "  And  in  a  writ  of  covenant 
brought  by  the  lessee  against  the  lessor,  if  the  term  be  not 
expired  he  shall  recover  the  term  again  if  he  hath  put  him 
out:  But(g),  if  tenant  in  tail  makes  a  lease  for  years 
by  deed,  and  dies  seised  of  assets  in  fee-simple,  yet  the  is- 
sue in  tail  may  enter;  and  therefore  the  lessee  shall  have  a 

(a)  S.  P.  Vin.  Abr.  tit  "  Onfe-  was  by  these  words  a  warramty 

nant/*  (D).  pi.  1.  unpUed,  yet  it  determines  ^th  the 

(6)  So^  if  tenant  in  tail  demise,  estate.    Cro.  Eliz.  157;  1  Leon, 

and  die  vnthout  issue.  And.  12;  179. 

1  Leon.  179;  Cro.  Eliz.  257*.  and  {d)  Dyer,  257  a- 

see  Litt.  Rep.  334.  («)  Tit. "  Covenant,**  (E).  pi.  7. 

(c)  So,  if  the  lessor  had  grant-  (/)  Fitz.  Nat.  Brev.  145. 

ed,  bargained,  and  sold  all  his  es-  (g)  Ibid,  note  (c). 
tate  to  another,  admitting  there 
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writ  of  covenant  against  him  to  recover  damages,  but  not  1830. 
to  recover  the  term,  for  his  entry  was  lawful"  In  Went^ 
uforih(a),  it  is  said — ''  If  lessee  for  life  make  a  lease  for 
yearsi  and  die  within  the  term,  so  as  the  lessee  is  evicted 
by  him  in  reversion  and  remainder:  in  this  case  it  was  re^ 
solved,  that,  by  this  covenant  in  law,  the  executors  were  not 
chargeable'' — citing  the  case  of  Swan  v,  Stranaham  and 
Searles»  AU  these  authorities  fuUy  and  completely  recog- 
nize the  distinction  above  adverted  to.  In  Nokes^s  case  (fr), 
the  defendant  demised  to  the  plaintiff  a  house  in  L.  by  the 
words  **  demise,  grant,  &c.,'*  and  the  lessor  covenanted 
that  the  lessee  should  enjoy  the  house  during  the  term, 
without  eviction  by  the  lessor,  or  any  claiming  under  him; 
and  the  lessor  was  bound  to  perform  all  covenants,  grants, 
articles,  and  agreements,  &c.,  in  the  indenture :  the  plain- 
tiff granted  his  term  over  to  a  stranger.  In  debt  upon  this 
bond,  the  defendant  pleaded  performance  of  the  cove- 
nants.  The  plaintiff  assigned  for  breach,  that  one  Savery 
entered  upon  the  assignee,  and  made  a  lease  of  seven  years 
to  one  Duckcs  if  he  should  so  long  live,  who  brought  efec- 
litmefirmtB  against  the  assignee,  and  recovered  by  verdict,, 
and  had  execution:  upon  which  the  defendant  demurred 
in  law.  Lord  Coke  there  says — ^^  I  heard  the  Lord  Dyer^ 
and  the  whole  Court  of  Common  Pleas ^  resolve  (Hill.  14 
Eliz.)  that,  if  a  man  makes  a  feoffment  by  deed  by  this 
word  ''  dedi^  and  with  express  warranty  in  the  deed,  he 
may  use  the  one  or  the  other,  at  his  election;  and  that  the 
statute  De  Bigamis,  cap.  6,  is  to  be  intended  that  dedi 
imports  a  warranty,  although  the  clause  of  warranty  be  not 
contained  in  the  deed.  The  letter  of  which  statute  is — 
In  ehartis  tM  eontineniur  *  dedi  et  concessit  ^c,  sine  claU" 
suld  warrantia,  ipsefeoffatur  in  vitd  sud,  ^c,  sine  UHxrran^ 
ti&y  ^c,  id  est,  quamvis  nuUam  continet  clausulam  warran* 
iujBf  ienetur  warraniixare.    But  nota,  by  force  of  the  said 

(a)  Went.  Off.  Ex.  125.  (b)  4  Rep.  81. 
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1830.  act,  now  dedi  is  made  an  express  warranty  during  the  Ufe 
of  the  feoffor.*'  In  Bragg  v.  Wiseman  (a).  Fitch  and  his 
lady  were  seised  of  land  in  right  of  his  wife  for  term  of  her 
life,  and  joined  together  in  a  lease  by  deed  indented,  in 
which  were  the  words  ''  demise  and  grant/*  and  afterwards 
Fitch  died ;  the  lady  entered  and  avoided  the  lease,  and 
made  a  new  lease  to  a  stranger;  whereupon  an  ejectione 
firmcB  was  brought  against  the  first  lessee,  and  judgment 
given  thereupon,  and  the  first  lessee  put  out  of  posses- 
sion: whereupon  the  first  lessee  brought  covenant  against 
the  executors  of  Fitch,  upon  the  words  *'  demise  and 
grant."  The  Court  said — '^  A  covenant  in  law  shall  not 
be  extended  to  make  one  do  more  than  he  can,  which  was» 
to  warrant  it  as  long  as  he  lived,  and  no  longer.  The  law 
doth  not  bind  a  man  to  an  inconvenience.  If  tenant  for 
life  make  a  lease  for  twenty  years,  and  covenant  that  the 
defendant  shall  enjoy  it  during  the  term,  that  shall  be 
during  his  life;  for  the  term  endeth  by  his  death:  but 
otherwise  it  is  if  the  covenant  be  during  the  term  of  twen- 
ty years,  by  the  word  demise,  an  action  of  covenant  lieth, 
although  he  never  enter;  and  this  word  demise  implieth 
as  much  as  '*  dedi  et  concessit**  That  case  is  exactly  in 
point.  In  Procter  v.  Johnson  (A),  Nokes's  case  was  advert* 
ed  to  in  argument  by  Yelverton,  who  said  he  considered  it 
all  one  with  that  case;  and  the  Lord  Chief  Justice  said — 
"  That  which  is  said  in  Nokes^s  case,  that  otherwise  the 
special  covenant  shall  be  of  no  effect,  if  it  cannot  quali- 
fy the  generality  of  the  covenant  in  law;  this  seems  well 
to  this  purpose,  that  is,  that,  if  the  lessor  dies,  and  any 
under  the  testator  claim  the  estate,  the  action  of  covenant 
in  this  case  lies  against  his  executors;  which  remedy  other- 
wise he  cannot  have,  for,  if  a  man  makes  a  lease  by  these 
words,  ''  demise  and  grant,*'  and  dies,  an  action  of  cove- 
nant doth  not  lie  against  his  executors;  as  it  is  said  in  the 

(fl)  1  Bro^vnlow,  22,  (6)  2  Bro\vniow,  212. 
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9  Eliz.  Dyer,  257.  But  otherwise  upon  express  covenant,  1830. 
and  then  this  express  special  covenant  shall  be  to  this  pur- 
pose." That  case  is  a  further  recognition  of  the  distinction 
between  express  and  implied  warranty.  In  Cheiny  and 
Langley*s  case  (a),  a  tenant  for  life  of  certain  lands  leased 
the  same  for  years,  by  indenture,  with  these  words, "  I  give, 
grant,  bargain,  and  sell  my  interest  in  such  lands  for  twen- 
ty years,  to  have  and  to  hold  in  such  manner  and  form  as 
I  myself  did  hold  the  same,  and  no  otherwise."  The  ten- 
ant for  life  died  within  the  term,  and  he  in  the  reversion 
entered,,  and  the  lessee  brought  an  action  of  covenant. 
Per  Godfrey,  J. — **  The  action  doth  not  lie,  for  here  is 
not  any  warranty,  for  the  plaintiff  is  not  lessee,  but  assign- 
ee, to  whom  this  warranty  in  law  cannot  extend;  but,  ad- 
mit that  the  warranty  doth  extend  to  the  plaintiff,  yet  it 
is  now  determined  with  the  estate  of  the  tenant  for  life, 
and  so  the  covenant  ended  with  the  estate."  In  Blacks 
sione^s  Commentaries  (A),  it  is  said,  that — "  If  before  the 
statute  of  Quia  Emptores  a.  man  enfeoffed  another  in  fee, 
by  the  feodal  verb  efeeft,  to  hold  of  himself  and  his  heirs 
by  certain  services,  the  law  annexed  a  warranty  to  this 
grant,  which  bound  the  feoffor  and  his  heirs,  to  whom  the 
services  (which  were  the  consideration  and  equivalent  for 
the  gift),  were  originally  stipulated  to  be  rendered.  But,  in 
a  feoffment  in  fee  by  the  verb  detU  since  the  statute  of  Quia 
Emptores,  the  feoffor  only  is  bound  to  the  implied  warranty, 
and  not  his  heirs;  because  it  is  a  mere  personal  contract  on 
the  part  of  the  feoffor,  the  tenure  (and  of  course  the  an- 
cient services)  resulting  back  to  the  superior  lord  of  the 
fee.  And  in  other  forms  of  alienation  gradually  introduc- 
ed since  that  statute,  no  warranty  whatsoever  is  implied, 
they  bearing  no  sort  of  analogy  to  the  original  feodal  dona- 
tion. And  therefore  in  such  cases  it  became  necessary  to 
add  an  express  clause  of  warranty,  to  bind  the  grantor  and 

(a)  1  Leon.  179;  5.  C.  Cro.  Eliz.  157.  (6)  2  Bl.  Com.  300. 
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1890.  his  heirs;  which  is  a  kind  of  covenant  real,  and  can  only 
be  created  by  the  verb  uforramiiMo  or  warrant**  The  same 
principle  is  established  in  Hyde  v.  The  Canons  of  Wind- 
sor (a).  In  Comyns*s  Digest  it  is  said  (A): — "  A  warranty 
is  a  covenant  real  annexed  to  lands  or  tenements,  whereby 
a  man  and  his  heirs  are  bound  to  warrant  the  same  lands, 
and  to  render  in  value  if  they  are  evicted  by  a  former  title. 
Warranty  is  express  or  implied.  No  word  in  law  makes 
an  express  warranty,  except  the  word  warrantizo.  But  a 
feoffment  by  the  word  dedi,  implies  a  warranty  to  the 
feoffee  and  his  heirs  during  the  life  of  the  feoffor.  And, 
before  the  statute  Qma  empiares  ierrarum  (c),  if  a  feofi^- 
ment  was  by  dedi,  tenendum  of  the  feoffor  and  his  heirs, 
the  heirs,  as  well  as  the  feoffor  himself,  were  bound  to  war* 
ranty  in  respect  of  the  tenure.  But  concessi  does  not  im- 
ply a  warranty."  In  Andrews's  case(d),  it  was  holden  by 
Gawdy  and  Fenner,  Justices,  "  that,  if  a  lease  for  years 
be  made  by  deed  indented,  with  these  words,  demist  ei  ad 
Jirmam  tradidi,  upon  that  a  writ  of  covenant  lieth  against 
the  lessor  if  he  himself  entereth  upon  the  lessee;  but  con- 
trary if  a  stranger  enter,  if  it  hath  not  clause  of  warranty; 
for,  by  Fenner,  J.,  when  covenant  is  brought  upon  that 
word  demisi,  the  plainti£f  shall  recover  the  term  itself,  but 
not  damages,  and  that  cannot  the  plainti£f  do  when  a  stran- 
ger entereth;'*  and  that  was  holden  for  clear  law.  In  the 
present  case,  therefore,  as  the  lease  ended  with  the  life  of 
the  grantor,  and  the  implied  warranty  arising  out  of  the 
words  of  demise,  attaching  only  to  the  lessor  himself,  and 
n6t  enuring  to  bind  his  representatives,  the  declaration 
cannot  be  supported. 

Mr.  Serjeant  Bompas  {e),  contra. — A  sufficient  ground 

(a)  Gro.  EUz.  553.  Eliz.  214. 

(6)  Tit.  **  Garraniyy'*  (A).  (e)  "Mr.    Seijcant    Taddy  was 

(c)  18Ed.  1,  c.l.  withbim. 

(d)  2  Leon.  104;  i^.  C.  Gro. 
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of  action  does  appear  upon  the  face  of  this  declaration*  1830. 
An  implied  coYenant  arises  on  the  word  **  demise/*  sii£S- 
cient  to  entitle  the  lessee  to  maintain  an  action  in  respect 
of  the  eviction  in  this  case:  at  all  events,  if  that  be  not  so^ 
enough  appears  on  the  whole  of  the  covenants  set  out  up- 
on the  face  of  the  record^  to  render  the  executors  of  the 
lessor  liable  in  this  action.  This  is  not  a  warranty,  but  a 
contract  In  Hargrove  and  Butler's  notes  to  the  First 
Institute  (a),  after  explaining  the  operation  of  the  words 
**  give"  and  ''  grant,"  with  respect  to  estates  in  fee-simple, 
estates  tail,  and  leases  for  life,  it  is  said — "  Thus  it  stood 
in  respect  of  grants  in  fee-simple,  in  tail,  or  for  life;  and  in 
all  these  cases  the  warranty  must  be  understood  in  its 
strict  legal  import,  as  implying  an  obligation  in  the  lord  to 
acquit  his  tenant  against  the  superior  lord,  where  there 
was  a  seignory  paramount,  and  to  give  the  tenant  a  recom- 
pense in  case  of  eviction*  But,  in  leases  for  years,  the 
case  is  very  different.  A  lease  for  years  is  a  contract  be- 
tween the  lessor  and  the  lessee  for  the  possession  and  pro* 
fits  of  land  on  the  one  side,  and  a  recompense,  rent,  or 
other  income  on  the  other.  As  the  lessor  contracts  that 
the  lessee  shall  hold  the  land,  he  cannot  claim  it  in  oppo- 
sition to  his  covenant***  In  the  same  place  it  is  said,  that, 
''  when  lands  were  granted  to  be  held  of  the  grantor  him- 
self, at  least  if  the  grant  were  made  by  the  word  *  dedi^ 
there,  without  any  other  warranty,  the  feoffor  and  his 
heirs  were  bound  to  warranty.  This  is  enacted  by  the 
statute  De  Bigands  {4fEdw.  l,c.6);  and  we  have  Lord 
Cokeys  authority  that  this  statute  was  only  declaratory  of 
the  common  law  in  this  respect.  The  reason  for  implying 
warranty,  in  this  case,  is  by  his  Lordship  said  to  be,  that, 
'  where  dedi  is  accompanied  with-  a  perdurable  tenure  of 
the  feoffor  and  his  heirs,  there  dedi  importeth  a  perdur- 
able warranty  for  the  feoffor  and  his  heirs  to  the  feoflfee 

(a)  Go.  Litt.  384  a,  [n.  332]. 
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1830.  and  his  heirs  (a).'"  This  is  further  confirmed  by  Lord 
Coke  (&)»  who  says — "  Albeit  the  words  of  the  statute  of 
Bigatnis  he,  in  cartis,  auiem,  ubi  caniinetUur,  dedi  ei  con- 
cessi,  &c«5  yet  if  tledi  be  contained  alone,  it  doth  import  a 
warranty ;  for,  the  statute  doth  conclude,  ipse  tamenfeqff'" 
aiur  in  vitd  sud  raiione  proprii  dani  sui  teneiur  warranti" 
xare;  so  as  eledEi  is  the  word  that  implieth  warrantie,  and 
not  concessit  Also,  where  the  words  of  the  statute  be  fur- . 
ther,  sine  claustdd  qua  continet  warraniiamj  the  meaning 
of  the  statute  is,  that  dedi  doth  import  a  warrantie  in  law, 
albeit  there  be  an  express  warrantie  in  the  deed.  For,  if 
a  man  make  a  feoffment  by  dedi,  and  in  the  deed  doth 
warrant  the  land  against  J.  S.  and  his  heirs,  yet  dedi 
is  a  general  warrantie  during  the  life  of  the  feoffor.'*  In 
Holder  v.  Taylor  (c),  the  plaintiff*  declared  for  a  lease 
for  years  made  by  the  defendant  by  the  word  demise,  and 
shewed,  that,  at  the  time  the  lease  was  made,  the  lessor 
was  not  seised  of  the  land,  but  a  stranger;  but  he  did  not 
lay  any  actual  entry  by  force  of  hb  lease,  nor  any  eject- 
ment of  the  stranger,  or  any  claiming  under  him^  where- 
upon it  was  objected  that  no  action  of  covenant  would  lie, 
because  there  was  no  expulsion.  But  the  whole  of  the 
Court  was  of  opinion — "  that  an  action  did  lie;  for,  the 
breach  of  covenant  was  in  that  the  lessor  had  taken  upon 
him  to  demise  that  which  he  could  not;  for,  the  word  de- 
mise imports  a  power  of  letting,  as  dedi  a  power  of  giving: 
and  it  is  not  reasonable  to  enforce  the  lessee  to  enter  upon 
the  land,  and  so  to  commit  a  trespass.  But,  if  it  were  an 
express  covenant  for  quiet  enjoying,  there  perhaps  it  were 
otherwise  (cQ." 

[Lord  Chief  Justice  TindaL — That  was  an  action  against 
the  covenantor  himself]. 


(a)  2  Inst.  275.  {d)  And  see  the  case  of  EUas 

(6)  Co.  Litt.  384  a.  TUdale  v.  Sir  WUUam  Etsex,  Ho- 

(c)  Hobait,  12.  bait,  34, 5. 
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In  Burnett  y.  Lynch^  Mr.  Justice  lAttledale  says  (a) —  1830. 
"  An  action  of  covenant  will  lie,  by  the  lessee  against  the 
lessor,  upon  the  word  *  demise '  in  the  lease;  but  that  word 
imports  a  covenant  in  law,  on  the  part  of  the  lessor,  that 
he  has  good  title,  and  that  the  lessee  shall  quietly  enjoy 
during  the  term,  and  therefore,  if  the  lessee  be  ousted 
during  the  term;  an  action  of  covenant  will  lie  by  him 
against  the  lessor."  And  in  Iggulden  v.  May,  Lord 
Eldon  says  ( b) — There  is  a  covenant  for  quiet  enjoy- 
ment under  the  words  '  granted  and  demised  ;*"  a  cove- 
nant for  payment  of  rent  under  the  words  '  yielding  aiid 
paying;'  and  other  covenants  under  other  general  words 
in  this  lease.  In  a  Court  of  law,  generally,  the  construc- 
tion ought  to  be  as  to  both  the  express  and  implied  cove* 
nants;  more  particularly,  where  there  is  but  one  express 
covenant:  and,  upon  the  ordinary  sense,  it  is  supposed  to 
mean  express  covenants  only.  It  was  settled  so  long  ago 
as  the  time  of  Siderfin,  that,  where  a  bond  is  given  gene- 
rally for  performance  of  covenants  in  a  lease,  it  extends  to 
protect  breaches  of  implied,  as  well  as  express  covenants; 
and  if  rent  is  not  paid,  or  there  is  an  eviction,  the  bond  is 
forfeited  for  breach  of  the  two  implied  covenants  I  have 
mentioned."  These  authorities  shew  that  the  whole  lease 
taken  together  amounts  to  an  implied  covenant  on  the  pa:rt 
of  the  lessor,  co-extensive  with  the  term  he  imdertakes  to 
grant. 

[Lord  Chief  Justice  TindaL — From  the  lease  itself  the 
lessee  must  have  known  that  the  lessor  was  only  tenant  for 
life.  This  is  perfectly  clear  upon  the  whole  of  the  re- 
cord]. 

There  can  be  no  reason  why  the  executors  should  not 
be  liable  to  implied,  as  well  as  to  express  covenants.  The 
case  of  Cheiny  v.  Langley  is  no  authority  for  the  position 
for  which  it  is  cited  in  Comyns's  Digest.    There,  tenant 

(a)  5  Bam.  &  Cress.  609;  S.  C.  8  Dow.  &  Ryl.  368.       (b)  9  Ves.  325. 
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for  life  granted  a  lease  for  years  of  lands,  by  indenture, 
with  these  words — **  I  give,  grant,  bargain,  and  sell  all  my 
interest  in  such  lands,  for  twenty  years,  to  have  and  to 
hold  in  such  manner  and  form  as  I  myself  did  hold  the 
same,  and  no  otherwise."  The  party  was  granting  only 
his  interest  in  the  land;  it  is  therefore  clear  that  no  im- 
plied warranty  could  arise  upon  that.  The  same  case  is 
referred  to  in  Viner^s  Abridgment  (a),  where,  in  the  mar- 
ginal notes,  much  doubt  is  thrown  upon  the  doctrine.  In 
Shepherd's  Touchstone,  it  is  said  {b):  ^*  A  covenant  is 
either  express  or  in  deed,  i •  e.  when  the  covenant  is  ex- 
pressed in  the  deed,  as,  where  A.  by  deed  doth  covenant 
with  B.  to  serve  him  for  one  year,  and  B.  doth  covenant  with 
A.  to  pay  him  10/L  for  his  service:  or  it  is  implied,  or  in 
law,  f.  e.  when  the  deed  doth  not  express  it^  but  the  law 
doth  make  and  supply  it;  as,  when  one  doth  make  a  lease 
for  years  by  the  words  'demise'  or  'grant,'  without  any 
express  covenant  for  quiet  enjoying;  in  this  case,  the  law 
doth  intend  and  make  such  a  covenant  on  the  part  of  the 
lessor,  which  is,  that  the  lessee  shall  quietly  hold  and  en- 
joy the  thing  demised  against  all  persons,  at  least  having 
title  under  the  lessor,  and  at  least  during  the  lessor's  life, 
and  (as  some  think)  during  the  whole  term :  and  hereupon 
an  action  of  covenant  may  be  brought  against  him  in  the 
reversion ;  so  that,  if  the  heir  that  is  in  by  descent  put  out 
the  termor  of  his  father,  the  termor  may  have  this  action 
against  him  (c)."  The  case  of  Bragg  v.  Wiseman  is  not 
law.    It  is  contrary  to  Holder  v.  Taylor,  where  the  action 


(a)  Tit.  «  CewenaiU,"  (D). 

(6)  Psge  160. 

(c)  Where  the  co?enaat  ii  cre- 
ated by  the  law,  the  covenantee 
cannot  bring  an  action  of  cove- 
nant if  he  be  not  evicted  by  one 
who  has  a  title;  but  it  is  other- 
wise in  case  of  an  express  cove- 


nant. 2  Brownlow,  161.  The  dis- 
tinction between  implied  cove- 
nants by  operation  of  law«  and  ex- 
press covenants,  is,  that  express 
covenants  are  taken  more  stricUy. 
Per  Lord  Mantfield,  3Barr.  1639. 
See  also  Loyd  v.  Tomkieif  1  Term 
Rep.  671. 
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was  held  to  Ue  during  the  life  of  the  lessor.    The  plead-        1830. 
ings  in  Swan  v.  Stransham  and  Searles,  are  set  out  in  Bend- 
loe  (a)»  where  it  appears  to  have  been  an  action  to  recover 
the  term. 

[Lord  Chief  Justice  TindtiL — In  Bendloe,  the  count 
was  for  damages]. 

In  Andrews's  case,^  and  Bragg  v.  fVisemanf  alsOi  the 
plaintifis  demanded  the  term.  In  the  former,  Mr.  Justice 
Fem^er  says — ''  When  covenant  is  brought  upon  that  word 
'  demidf  the  plaintiff  shall  recover  the  term  itself,  but  not 
damages.'*  FiUherbert  says  (6),  that,  ''  in  a  writ  of  cove- 
nant brought  by  the  lessee  against  the  lessor,  if  the  term 
be  not  expired  he  shall  recover  the  term  again  if  he  hath 
put  him  out  :**  and  in  the  note  (c) — "  But,  if  tenant  in  tail 
makes  a  lease  for  years,  by  deed,  and  dies  seised  of  assets 
in  fee-simple,  yet  the  issue  in  tail  may  enter;  and  there- 
fore the  lessee  shall  have  a  writ  of  covenant  against  him  to 
recover  damages,  but  not  to  recover  the  term,  for  his  en- 
try was  lawfuL"  In  Proctor  v.  Johnson,  too,  the  action 
was  brought  for  the  term.  Here,  however,  the  plaintiff 
does  not  seek  to  recover  the  tenn,  but  only  damages  for 
the  eviction. 

The  recital  in  the  lease,  ''  that  the  plaintiff  had  agreed 
with  J.  IL  Peyton  for  a  lease  of  Wakehurst  Park  for  the 
term  of  fifteen  years,"  must  of  itself  be  taken  to  be  a  suf- 
ficient express  covenant  to  support  the  action.  In  Co- 
myn£s  Digest,  is  the  following  (d) — *'  If  it  be  said  that  it  is 
agreed  A.  shall  pay  102.  to  B.  for  his  goods,  this  amounts 
to  a  covenant  by  B.  to  deliver  his  goods;  for  agreed  is  the 
word  of  both."  Again — ''  If  a  man  covenants  to  stand 
seised  to  the  use  of  his  son,  saving  that  his  wife  shall  have 
the  loppings  of  trees;  if  the  son  cuts  down  the  trees,  co- 
venant lies  agunst  him."    In  Barfoot  v.  Freswett  and  Pi- 


(a)  Bendloe,  150.  (c)  Ibid,  note  (e). 

(6)  Fits.  Nat.  Brer.  146.  (d)  Tit.  *'  Covenant;'  (A.  2). 
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1830.  card  (a) f  in  covenant  against  two  on  a  demise  of  a  coal- 
mine by  two,  except  the  fourth  part,  whereby  it  was  recit- 
ed|  that,  before  the  sealing  of  the  indenturci  ii  was  agreed, 
on  consideration,  that  the  plaintiff  should  have  the  third 
part  of  the  coal  digged.  On  demurrer  to  the  declaration. 
Wild  excepted  that  there  was  no  covenant  to  pay  the  third 
part,  but  a  recital  of  agreement  to  have  it  But,  by  Hales f 
Chief  Justice — "  Were  it  but  a  recital,  that,  before  the  in- 
denture, they  were  agreed,  it  is  a  covenant:  and  so,  to 
say,  whereas  it  was  agreed  to  pay  SOL  ;  for  now  the  inden- 
ture itself  confirms  the  agreement  and  intent  precedent, 
though  it  be  relative  to  the  former  act  in  pays;  when  it  is 
declared  by  deed,  it  is  now  a  covenant  by  the  indenture.** 
In  Severn  and  Gierke's  case  (A),  "  A.  by  his  deed-poll  re- 
cited, that  wherecu  he  was  possessed  of  certain  lands  for 
years  of  a  certain  term.  By  good  and  lawful  conveyance, 
he  assigned  the  same  to  J.  S.,  with  divers  covenants,  arti- 
cles, and  agreements  in  the  said  deed  contained,  which  are 
or  ought  to  be  performed  on  his  part*  It  was  moved,  if 
thb  recital '  whereas  he  was,'  be  an  article  or  agreement 
within  the  meaning  of  the  condition  of  the  said  obligation, 
which  was,  to  perform,  &c.  And  it  was  clearly  resolved, 
that,  if  the  party  had  not  that  interest  by  a  good  and  law- 
ful conveyance,  the  obligation  was  forfeited." 

Mr.  Serjeant  Scriven,  in  reply. — The  recital  of  a  deed 
cannot  be  set  up  contrary  to  the  express  covenants  after- 
contained.  The  implied  warranty  can  only  be  dealt  with 
as  applicable  to  the  rule  before  adverted  to — that  the  war- 
ranty ceases  with  the  estate  of  the  warrantor.  The  cases 
cited  on  the  part  of  the  plaintiff,  are  all  actions  against  the 
lessor  himself.  What  mutuaUty  would  there  be  in  this 
case,  if  the  implied  warranty  were  to  be  set  up  against  the 
executors?    The  covenant  is  with  the  lessor  only.    The 

(a)  3  Keble,  465.  (b)  1  Leonard,  122. 
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executors,  therefore,  could  not  maintain  an  action  against  1890. 
the  lessee  for  any  breach  on  his  part.  Sheppard  says  (a) 
— *^  The  covenant  in  law  upon  the  words  'demise'  or 
'  grant/  also  for  the  quiet  enjoying  of  the  thing  demised, 
is  general  against  all  persons  that  have  title  during  the 
term,  and  extendeth  to  the  heir  after  the  death  of  the  les- 
sor, as  against  himself  only,  and  shall  charge  the  execut- 
ors or  administrators  for  any  disturbance  in  the  life  of  the 
covenantor,  but  not  for  any  disturbance  afterwards;  he 
tbat  doth  sue  therefore  upon  this  covenant,  must  shew 
that  he  was  molested  or  evicted  by  one  that  had  an  elder 
title.**  Stile  v.  Hearing  (b)  only  decided  that  covenant 
lies  against  the  grantor  himself.  And  in  Nokes^s  case, 
Mr.  Justice  Pophamf  and  the  whole  Court,  said,  ''  that 
the  express  covenant  qualified  the  generality  of  the  cove- 
nant in  law,  and  restrained  it  by  the  mutual  consent  of 
both  parties,  that  it  should  not  extend  further  than  the 
express  covenant.*' 

Cur.  adv.  vulL 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
of  the  Court: — 

The  question  in  this  case  arises  upon  a  demurrer  to  the 
repUcation  to  one  of  the  pleas  of  the  defendant,  which  plea 
is  pleaded  to  the  breach  of  covenant  firstly  assigned  in  the 
declaration,  that  is,  to  a  breach  of  covenant  for  quiet  en- 
joyment; and,  as  the  defendant  insists  that  it  appears  on 
the  record  that  no  action  is  maintainable  against  him  as 
such  executor  on  such  supposed  breach,  it  becomes  unne- 
cessary to  consider  any  of  the  pleadings  subsequent  to  the 
declaration.  The  question,  therefore,  becomes  this — te- 
nant for  life,  remainder  over,  by  indenture  demises  to 
the  lessee,  his  executors,  &c.,  for  the  term  of  fifteen  years, 
without  any  express  covenant  for  quiet  enjoyment;  the  les- 

(a)  Touchstone,  167.  (&)  Gro.  Jac.  73. 
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1830.  see  is  evicted  \}y  the  remainder-m^n  aij^r  the  death  of  th^ 
tenaat  for  life,  but  before  the  es^pifatipn  of  the  fifteen 
years — whether  the  lessee  can  ma^ita^  ^sx  adion  of  ccnre- 
nant  against  the  executor  of  the  teoant  for  life  in  respect 
of  such  eviction. 

That  the  word  **  demise"  in  a  lease  for  jears  imports 
and  makes  a  covenant  in  law  for  qoiet  enjoyment  hy  the 
lassie,  at  lea^t  during  tb^  continuance  of  the  estate  out  of 
which  the  lease  is  granted,  is  clear  frcMDiaU  the  authorities, 
and  is  admitted  by  the  defendant;  but  it  is  contended  oo 
his  part,  that  such  implied  covenant  ceases  with  his  estate, 
as  well  upon  the  ground  that  it  is  raAher  in  the-  nature  of 
an  implied  warranty  than  of  an  impUed  covenant,  as  upon 
the  direct  authority  of  decided  cases. 

If  it  had  been  necessary  to  determine  this  cas^  upon 
the  ground  of  distinction  above  referred  to,  considerable 
doubt  would  be  thrown  upon  su^h  distinction  in  the  case 
of  a  chattel  real,  by  the  authority  of  Lord  Coke  (a),  by 
whom  it  i^  lajd  down,  **  that  a  warranty  cannot  be  annex- 
ed to  chattels  real  or  personal;  but,  if  a  man  warrant 
tbeip,  the  party  shall  Iiave  covenant."  We  think,  how- 
ever, it  is  sufficient  to  say  that  the  cases  which  have  been 
d/^cided  on,  the  precise  point  now  raised  aie  too  sirong 
to  get  over.  Such  is.  the  case  iftj  Dyerijb)^  determined  in 
Miohflelmas  Teirm,  8  &  9  BUzaheth.  The  lease  in  that 
case,  as  in  the  present,  was  by  indentui e  made  by  tenant 
for  life,  by  the  word  **  demise."  The  ouder  in  that  case, 
as  in  this,  was  by  the  remainder-man  after  the  death  of  the 
tenant  for  life,  and  before  the  effluxion  of  the  term.  The 
action  in  that  case  also,  as  in  this,  was  an.  action  against 
the  executors  of  the  lessor,  to  recover  damages  for  the 
breach  oi  covenant  (c)«  And  after  two  arguments  it  was 
held  in  that  case  by  three  of  the  Justices — '^  thali  the  ex- 

(a)  Co.  Litt.  101.  b.,  384.  a.;         (c)  See  the  form  of  the  deda- 
Hargraye  and  Butler's  notes,  332*      ration,  Bendloe,  150. 
(6)  Page  257  a.. 
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ecutora  should  not  be  charged  with  this  eoYenant  in  law,  1830. 
because  the  covenant  in  law  ends  and  determines  with  the 
estate  and  interest  of  the  lessor;"  also—''  that  no  cause  of 
action  is  given  against  the  testator  in  his  life-time/*  And 
although  one  of  the  Justices  differed  from  the  rest,  yet  he 
admitted,  that,  if  the  lease  had  been  by  deed-poll  instead 
of  by  indenture,  he  shonld  have  agreed  with  his  compa- 
nions: a  distinction  which  is  not  assented  to  by  the  learned 
reporter. 

The  same  principle  is  lud  down  in  Hyde  v.  The  Canons 
of  WituhoTf  and  in  the  case  of  Bragg  v«  fFiteman,  where 
covenant  was  brought  against  the  executor  of  the  husband 
upon  a  lease  by  husband  and  wife,  and  it  is  laid  down — 
**  that  a  covenant  in  law  shall  not  be  extended  to  make 
one  do  more  than  he  can,  which  was,  to  warrant  it  as  long 
as  he  lived,  and  no  longer." 

Unless,  therefore,  some  very  strong  and  insuperable  ob- 
jection had  been  raised  to  the  principle  of  those  decisions 
(wMch  has  not  been  done  in  the  present  case),  the  doctrine 
of  which  appears  to  have  been  adopted  in  books  of  high 
anlhority  (a),  we  think  it  safer  to  adhere  to  them.  And  no 
injustice  can  by  this  decision  be  occasioned  to  the  lessee, 
who  must  have  known,  from  the  form  of  the  reservation  in 
die  lease,  that  his  lessor  was  no  more  thanatenant  for  hfe, 
but  was  contented  to  accept  a  lease  without  an  express  co- 
venant for  quiet  enjc^rment 

It  remains  only  to  notice  one  argument  urged  by  the 
plaintiff,  «ar.,  that,  although  the  action  may  not  be  maiis- 
tainable  upon  die  covenant  to  be  implied  from  tiie  word 
demise,  yet  that  there  is  a  recital  of  an-  agreement  for  a 
fease  for  fifteen  years,  and  that  such  agreement  would  of 
itself  be  a  suffident  express  covenant  to  support  the  ac- 
tion*    But  die  recital  is  not  of  an  agreement  for  a  lease  of 

(a)  Sse  Sheppard^  Toodiitons.  laO;  Com.  IMf.  tSt  ^  Ometrnm;'  (C). 
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fifteen  years  absolutely,  but  for  a  lease  for  fifteen  years 
"subject  to  tbe  covenants  thereinafter  contained.**  So 
that  the  demise  by  the  indenture  is  the  completion  and 
performance  of  that  agreement,  and  the  question  still 
turns  upon  the  lease  itself,  whether  the  lease  contains 
such  ground  of  action  as  is  contended  for. 

Upon  the  whole,  therefore,  we  think  there  must  be 
judgment  for  the  defendant  as  to  so  much  of  the  declara- 
tion as  is  covered  by  the  plea  demurred  to. 


Judgment  for  the  defendant  accordingly. 


Jfntrtday, 
June  17M. 

Where  the  tnis- 
teet  under  a 
road-act  are  in- 
ed  in  the  name 
of  their  clerk,  in 
pursuance  of  the 
•Utute  3  Geo,  4, 
c  126, 8. 74,  the 
property  of  the 
clerk  if  not  li- 
able to  be  taken 
in  execution  to 
■atiily  the  Judg- 
ment. 


WoRMWELL  r.  Hailstone. 

1  HIS  was  an  action  of  €Uiumpsit,  brought  against  the 
defendant,  as  clerk  to  the  trustees  acting  under  and  by 
virtue  of  the  statute  made  and  passed  in  the  sixth  year  of 
the  reign  of  King  George  the  Fourth,  for  repairing, 
widening,  improving,  and  maintaining  in  repair  the  turn- 
pike-roads from  Leeds  to  Halifax,  and  the  several  branches 
and  roads  therein  mentioned,  in  the  West  Riding  of  the 
county  of  York,  that  is  to  say,  the  trustees  appointed  for 
the  Thornton  district  of  road  in  the  said  act  mentioned. 

The  first  count  of  the  declaration  stated,  that  the  trms" 
teet  were  indebted  to  the  plaintiff  in  the  sum  of  800/.  for 
work  and  labour  and  materials  found,  and,  being  so  in- 
debted, promised  to  pay. 

The  defendant  pleaded  the  general  issue,  thus — ^And 
the  said  Samuel  HaiUtone,  &c.,  comes  and  defends,  &c., 
and  says  that  the. said  trustees  did  not  undertake,  &c. 

A  verdict  having  been  found  for  the  plaintiff,  for  448/., 
the  postea  was  entered  up  in  the  terms  of  tbe  plea,  as  fol- 
lows:— 


Hailstone. 
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"  Afterwards,  that  is  to  say,  on  the  day  and  at  the  place  1830. 
within  contained,  before  the  Honorable  Sir  James  AUan  ^  "^^^ 
Parky  knight,  one  of  bis  Majesty's  Justices  assigned  to  ^^  v. 
hold  pleas  in  the  Court  of  our  lord  the  King  of  the  Bench, 
and  the  Honorable  Sir  James  Parke,  knight,  one  of  his 
Majesty's  Justices  assigned  to  hold  pleas  in  the  Court  of 
our  lord  the  King,  before  the  King  himself,  and  Justices 
of  our  said  lord  the  King  assigned  to  hold  the  Assizes  in 
and  for  the  county  of  York,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  come  as  well  the 
within-named  plaintiff  as  the  within-named  defendant,  by 
their  respective  attorneys  within  mentioned;  and  the  jurors 
of  the  Jury  whereof  mention  within  is  made,  being  sum- 
moned, also  come,  who  to  speak  the  truth  of  the  matters 
within  contained,  being  chosen,  tried,  and  sworn,  say  up- 
on their  oath,  that  the  trustees  within  mentioned  did  under- 
take  and  promise  in  manner  and  form  as  the  said  plaintiff 
hath  mthin  complained  against  the  said  defendant,  and 
they  assess  the  damages  of  the  said  plaintiff  on  occasion 
thereof,  over  and  above  his  costs  and  charges  by  him 
about  his  suit  in  thb  behalf  expended,  to  448/.  9s.,  and 
for  those  costs  and  charges,  to  forty  shillings.    Therefore, 

« 

&c.,  &c." 

A  writ  o(  fieri  facias  afterwards  issued  upon  the  judg- 
ment signed  hereon  against  the  defendant,  and  the  Sheriff 
thereupon  issued  his  warrant  to  his  bailiffs,  commanding 
"  that  they,  some  or  one  of  them,  should  omit  not  by  rea- 
son of  any  liberty  within  his  county,  but  that  they  should 
enter  the  same,  and  cause  to  be  levied  of  the  goods  and 
chattels  in  his  bailiwick  of  Samuel  Hailstone,  clerk  to  the 
trustees  acting  under  and  by  virtue  of  the  statute  made 
and  passed  in  the  sixth  year  of  the  reign  of  our  Lord  the 
now  King,  for  repairing,  widening,  improving,  and  main- 
taining in  repair  the  turnpike-roads  from  Leeds  to  HaU- 
fax,  and  the  several  branches  and  roads  therein  mention- 
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ed»  in  the  Weal  Riding  of  the  county  of  York^  that  is  to 
tayj  the  trustees  app(»nted  for  the  Thornton  district  of 
road  in  the  said  act  mentioned,  the  sum  of  5S5/.  14»., 
which  in  his  said  Migesty's  Court,  before  his  said  Mqes- 
ty's  Justices  at  Wetkmnstwrf  were  awarded  to  JameM 
WarmweU  for  his  damages  which  he  had  sustamed,  as 
well  by  reason  of  not  performing  certain  promises  and  uih 
dertaldngs  made  by  the  said  trustees  to  the  said  t/ameSi 
as  for  his  costs  and  charges  by  him  about  his  suk  in  that 
behalf  expended;  whereof  the  said  i^aMiie^  was  convicted, 
as  appeared  to  his  Majesty  of  record,  &c." 

The  goods  of  the  defendant  having  been  taken  in  exe« 
cution  under  this  writ  and  warrant— 


Mr.  Serjeant  «/bfie«,  in  the  last  term,  obtained  a  rule 
nUi  to  set  aside  the  executicMi,  on  the  ground  that  the  de- 
fendant, as  clerk,  was  not  personally  chargeable;  but  that 
the  execution  ought  to  be  levied  upon  the  property  of  the 
trustees  (a). 


(a)  The  fdloinog  are  the  en- 
actments  particularly  bearing  up- 
on the  question: — 

Section  74th  of  the  General 
Turapike-Act,  3  Geo,  4,  c.  126, 
enact! — ^^^That  the  troBtees  and 
commianoners  of  every  turnpike- 
road  may  sue  and  be  sued  in  the 
name  or  names  of  any  one  of 
Buchtrustees  or  commiKsioners, 
or  of  their  derk  or  clerks  for  the 
time  being;  and  that  no  action  or 
suit  to  be  brought  or  commenced 
by  or  against  any  trustees  or  com- 
misnoners  of  any  tumpike-road 
by  virtue  of  tlus  or  any  act  or  acts 
of  Parliament,  in  the  name  or 
names  of  any  one  of  such  trustees 
or  commisrionersy  or  their  clerk 
or  clerks,  shall  abate  and  be  dis- 


continued by  the  death  or  removal 
of  such  trustee,  commissioner, 
clerk  or  clerks,  or  any  of  them* 
without  the  consent  of  tbe  said 
trustees  or  commissioners;  but 
that  my  one  or  more  of  such  trus- 
tees or  commisffloners  shall  al- 
ways be  deemed  to  be  the  plaintiff 
or  pluntifis,  defendant  or  defend- 
ants (as  the  case  may  be),  in  every 
such  action  or  suit:  Provided  al- 
ways, that  every  such  trustee, 
commisnoner,  clerk  or  clerks, 
shall  be  reimbursed  and  pud,  out 
of  the  monies  belonging  to  the 
turnpike-roads  for  which  he  or 
they  shall  act»  all  such  costs, 
charges,  and  expenses  as  he  or 
they  shall  be  put  unto  or  become 
chargeable  with,  or  be  liable  Us 
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'  Mr.  SetjeAtit  Wilder  ofl  a  former  day  in  this  term,  sheW'^ 
ed  GMlse* — If  this  executioti  be  set  aside,  the  judgment 


bf  reiteoik  of  lih  or  their  being  80 
made  pkuntifT  or  plaintift^  de- 
fendant or  defendants." 

The  4Geo.4f  c.  95,  8.61,  en- 
acts— ^"That  the  trustees  or  com- 
missioners for  making  or  mun- 
tatning  any  tumpike^t>ad,  shall 
not  be  personally  subject  to,  or 
liable  to  be  charged  with  the  pay- 
ment of  any  sum  or  sums  of  mo- 
ney by  reason  of  their  having 
ngned  or  executed  any  mortgagei 
or  assignment  by  way  of  mort- 
gage, or  other  security  to  be  made 
by  virtue  or  in  pursuance  of  any 
act  for  making  and  maintaining 
any  tampike-road:   Provided  al- 
ways, that,  in  case  any  action,  suit, 
or  prosecution  shall  be  brought  or 
commenced  against  any  trustee 
or  commissioner  for  any  thing 
done  by  virtue  or  in  parsnance  of 
the  said  recited  act  of  the  third 
year  of  his  present  Majesty  {iu- 
pra\  or  this  act,  or  any  such 
act  for  makbg  or  maintaining 
any  tampike-road,  all  the  costs, 
charges,  and  expenses  of  defend- 
ing such  action,  suit,  or  prosecu- 
tion, or  which  such  trustee  or 
commissioner  shall  incur  in  conse- 
qnence  thereof,  shall  be  defrayed 
out  of  the  toll  arising  on  the  turn- 
pike-road for  which  such  trustee 
or  commissioner  shall  act." 

Hie  7  &B  Geo. 4,  c.24,  s.2,  en- 
acts— ^^That  every  trustee  who 
shall  order  or  direct  the  expendi- 
ture of  any  money  for  or  towards 
llie  making,  repairing,  or  altering 
any  road  not  comprehended  mthin 


the  act  in  the  execution  of  which 
he  may  be  acting,  or  for  or  to- 
wards the  performance  of  any  act| 
matter,  or  thing  not  authorized  by 
such  act  or  the  sud  recited  acts, 
shall  be  personally  liable  to  the 
trust  for  the  repayment  of  the 
money  so  expended,  at  the  suit  of 
any  person,  or  any  one  trustee,  or 
of  the  clerk  to  such  trustee  on  be- 
half of  such  trust;  and  that  all 
the  costs  and  diarges  of  such  suit, 
over  and  above  any  costs  and 
charges  recovered  from  the  de- 
fendant in  such  suit,  shall  be  paid 
and  borne  by  such  trust." 

And  the  drd  section  etaacts— * 
'^  That  no  trustee  shi^l  be  person- 
ally subject  or  liable  to  be  charg- 
ed (except  as  hereinbefore  next 
mentioned)  with  the  payment  of 
any  sum  or  sums  of  money  Isid 
out  or  expended  in  or  towards  the 
making,  repairing,  or  altering  any 
turnpike-road;  nor  shall  execu- 
tion issue  out  against  the  goods 
and  chattels  of  any  trustee,  by 
reason  of  his  having  acted  as  such 
trustee,  or  having  signed  or  au- 
thorized or  directed  any  contract 
or  security  to  be  entered  into  re- 
lating to  any  such  road,  unless  in 
such  contract  or  security  such 
trustee  shall  have,  in  express 
words,  rendered  himself  so  per- 
sonally liable*** 

The  local  act,  6  Geo.  4,  c.  cxlix. 
under  which  the  defendant  in  this 
case  acted  as  clerk,  is  intituled — 
''  An  act  for  repairing,  widening, 
improving,  and  maintaining  in  re- 
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183a        will  be  wholly  fruitless.    The  error,  if  any  there  be  upon 
WoRMwxLL     ^^^  record,  might  be  taken  advantage  of  in  a  more  formal 
»•  and  less  summary  way,  vist.  by  writ  of  error.    The  only 

remedy  provided  by  the  act  is  contained  in  s.  74  of  the  S 
Geo.  4,  c  126;  and  that  section  provides  for  the  reim- 
bursement to  the  clerk,  &c.,  of  all  such  costs,  charges, 
and  expenses  as  he  or  they  shall  be  put  unto  or  become 
chargeable  with  or  liable  to  by  reason  of  his  being  made 
plaintiff  or  defendant  That  clause  evidently  contemplates 
compulsory  payments  on  the  part  of  the  clerk.  By  the 
3rd  section  of  the  7  &  8  Geo,  4,  c.  24,  the  trustees  are 
declared  not  to  be  personally  liable  by  reason  of  their 
having  acted  as  such  trustees.  The  last-mentioned  sta- 
tute, however,  does  not  extend  to  protect  the  clerk.  By 
the  Riot  Act  and  other  acts,  which  give  a  remedy  against 
the  hundred,  and  a  power  of  selecting  any  inhabitant 
against  whom  to  proceed,  it  is  provided  that  execution 
shall  not  issue  against  the  individual  sued,  but  a  parti- 
cular mode  is  pointed  out  by  which  to  obtain  the  fruits 
of  the  judgment.  Where  a  party  who  is  directed  to  be 
made  a  defendant  is  not  specially  protected,  he  is  clear- 
ly liable  to  all  the  consequences  that  flow  from  his  charac- 
ter of  defendant  Here,  the  entire  absence  of  remedy 
against  the  trustees,  or  their  funds,  by  mandamus  or  other- 
wise, shews  clearly  that  the  Legislature  intended  the  lia- 
bility of  the  clerk  to  be  of  a  personal  nature.  At  all  events, 
the  execution  in  this  case  will  not  prevent  the  defendant 
from  bringing  a  writ  of  error,  and  obtaining  a  writ  of  res- 
titution, if  the  execution  should  be  found  to  be  erroneous. 
No  injustice  will  be  done  to  the  clerk  by  holding  him  li- 

I 
pair  the  tampike-roads  from  Leedi     the  usual  powers  for  making,  &c., 

to     Halifax,    and    the     several  the  branches  and  roads  therein 

branches  and  roads  therein  men-  described,  and  amongst  others  the. 

tioned  in  the  West  Riding  of  the  Thornton  district  of  road;    and 

county  of  York,**  and  confers  up-  enables  creditors  to  ha?e  access  to 

ou  the  trustees  therein  mentioned  the  books  of  the  trustees. 


WoaMWELL 
V. 

Hailitoke. 
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able ;  for,  he  has  means  of  knowing  the  state  of  the  trust         1830. 
funds,  which  the  plaintiff  has  not. 

Mr*  Serjeant  Joneit  in  support  of  his  rule. — ^The  general 
question  in  this  case  is,  whether  the  clerk  to  the  trustees 
is  personally  liable  for  damages  recoYored  against  the 
trustees.  The  act  (3  Geo.  4,  c.  126,  s.  74)  directs  that  the 
trustees  or  commissioners  shall  sue  and  be  sued  in  the  name 
i^  their  clerk;  not  that  the  clerk  himself  shall  not  be  sued. 
The  declaration  in  thils  case  alleges  a  contract  bjf  the  trus- 
tees. The  defendant  pleads  that  the  trustees  did  not  tin- 
dertake  or  promise,  &c.  The  issue  b  in  the  terms  of  the 
plea;  and  the  finding  of  the  Jury  is  only  affirmatiYe  of  the 
liability  of  the  trustees.  It  is  thus  clear  upon  the  face  of 
the  record,  that  the  contract  upon  which  it  is  sought  to 
charge  the  defendant  is  not  his  own  contract  At  common 
law,  this  defendant  clearly  would  not  be  liable  to  an  exe- 
cution under  these  circumstances.  It  is  therefore  incum- 
bent upon  the  plaintiff  to  shew  some  legislatiYe  proYision 
to  create  the  liability  with  which  he  seeks  to  charge  him. 
The  74th  section  of  the  3  Geo.  4,  c.  126,  contains  nothing 
to  impose  such  liability  upon  the  clerk;  and  even  if  it  did 
so,  the  subsequent  act,  7  &  8  Geo.  4,  c.  24,  s.  3,  clearly  ex- 
empts him  from  it.  The  clause  proYiding  for  the  clerk's 
being  made  plaintiff  or  defendant,  was  introduced  in  order 
to  preYent  the  di£Bculty  that  would  arise  from  having  a 
numerous  body  of  defendants — to  aYoid  mis-joinder  or 
non-joinder  of  parties.  The  3  Geo.  4,  c.  1 26,  s.  74,  also  pro- 
vides that  no  action  shall  abate  or  be  discontinued  by  rea- 
son of  the  death  of  the  clerk,  &c.  Now,  suppose  the 
derk  to  die  after  judgment  against  the  trustees,  and  before 
execution,  upon  whom  is  the  levy  to  be  made — upon  the 
personal  representatiYe  of  the  deceased  clerk,  or  upon  his 
successor,  both  of  whom  are  equally  ignorant  of  any  of 
the  proceedings,  and  neither  of  whom  would  have  the 
means  of  reimbursing  himself?    The  proviso  in  the  74th 
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1630.        aection — '*  that  every  such  trustee,  commissioaer,  derk  or 
^^^^l^^ll^^    clerks,  shall  be  reunbursed  and  paid,  out  of  the  monies  be^ 
o.  longing  to  the  turnpike-roads  for  which  he  or  they  shall 

act,  all  such  costs,  charges,  and  expenses  as  he  or  Aey  shall 
be  put  unto,  or  become  diai^eable  with,  or  be  liable  to,  by 
reason  of  his  or  their  being  so  made  plaintiff  or  plaintiffs, 
defendant  or  defendants'* — does  not  indude  ''  debts  or 
damages.*'  It  means  nothing  more  than  that  diey  shall  be 
reimbursed  all  such  casts  as  they  shall  be  put  to  by  reason 
of  their  being  made  parties  to  the  record*  Has  the  de^ 
fendant  in  this  case  a  remedy  under  this  clause  to  procure 
his  reimbursement  if  he  pays  the  damages  and  costs  in  this 
action?  Certainly  not*  By  the  71st  section  of  the  last- 
mentioned  statute,  he  is  prevented  from  having  any  control 
over  the  trust  funds.  He  has  dierefore  no  means  of  re- 
couping himself* 

[Lord  Chief  Justice  Iindal.-^Ii  is  difficult  to  say  thai 
the  trustees  are  sued  upon /this  record*] 

Substantially,  they  are  so;  though  in  the  name  of  their 
clerk. 

[Mr.  Justice  Bosanquet. — In  what  form  could  the  exe* 
cution  bsue  ?] 

The  property  of  the  trustees  would  be  liable  under  this 
writ.  A  mandamus  would  lie  against  the  trustees  to  com* 
pel  a  proper  application  of  the  funds.  If  the  property  of 
this  defendant  be  liable  under  a  Jieri  facias,  his  person 
wouU  also  be  liable  under  a  capias  ad  satisfaciendam, 
which  dearly  could  not  have  been  contemplated. 

Cur*  ade.  vuli. 

Lord  Chief  Justice  Tindal  now  delivered  the  judg- 
ment of  the  Court  :-^ 

This  is  an  application  to  the  Court  to  set  aside  the 
writ  of  Jieri  facias  which  has  been  issued  upon  the  judg- 
ment obtained  against  the  defisndant,  on  the  ground  that 
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the  Btatote  3  Geo.  4,  e.  126,  a.  74,  which  enables  the        1890. 
plaintiff  to  sue  the  defendant  as  clerk  to  die  trustees  of    rv^„,,^^^, 
the  turnpike-road,  does  not  authorize  any  execution  acainst  v. 

Hailstohi. 

either  the  person  or  the  property  of  the  defendant. 

The  dause  in  question  appears  to  have  been  introduced, 
firom  the  difficulty,  or  indeed  impracdcalnlity,  of  carrying 
to  a  suecesslul  result  any  action  eiAer  by  or  against  the 
whole  of  the  very  numerous  and  fluctuating  body  of  which 
the  trustees  of  a  turnpike-road  generally  consnt.  The 
clause  therefore  empowers,  but  does  not  compel,  the  trus- 
tees  to  sue  or  be  sued  in  the  name  or  names  of  any  one  of 
such  trustees,  or  of  their  clerk  or  clerks  for  the  time  being: 
leaving  it  open  to  any  creditor,  if  he  shall  think  proper,  to 
sue,  by  the  ordinary  course  of  proceeding,  any  number  of 
the  trustees  personally,  where  the  nature  of  the  tnmsac- 
tion,  or  the  form  of  the  security  or  contract,  gives  any 
ground  of  action  against  those  particular  and  individual 
trustees.  In  the  latter  case,  the  action  would  have  been 
attended  with  the  ordinary  consequences  of  personal  lia- 
bility  on  the  part  of  the  defendant,  had  not  a  later  statute, 
die  7  &  8  Geo*  4,  c.  S4,  8.,S,  taken  away  the  personal  liabili* 
ty  of  the  trustees  in  every  case,  unless  where  the  trustees 
have  in  the  contract  or  security  in  express  words  render- 
ed themselves  personally  liable. 

A  provision  of  this  nature,  relessii^  the  trustees  fiom 
HabHity  where  the  action  is  brought  against  them,  althou^ 
they  may  be  the  very  parties  to  the  contract  or  security 
on  which  the  action  is  brought,  aflbrds  a  strong  presump- 
don  that  it  could  not  be  intended  that  the  clerk  to  the 
trustees  should  be  personally  liable,  when  the  creditor 
sues  the  trustees  in  the  name  of  their  clerk.  It  would  be 
very  singular  diat  the  creditor  of  the  trustees  should  have 
an  election  to  satisfy  his  demands  either  out  of  the  trust 
funds  or  the  personal  means  of  the  clerk  of  the  trustees,  ac- 
cording to  the  form  of  acdon  he  thought  proper  to  bring. 

But  we  think,  that,  under  the  jMoper  construction  of  the 


520  CASES  IN  TRINITY  TERM, 

1830.         74lli  section,  the  clerk  is  not  personally  liable  to  the  con- 
WoRMWBLL     s^uences  of  an  action.    The  power  to  sue  the  trustees  in 
V*  the  name  of  their  clerk,  is,  in  other  words,  the  power  to 

HA»».».  „^te  him  the  »Offi*W  defendant.  The  enactment  that 
the  suit  shall  not  abate  by  the  death  or  removal  of  the 
derk,  but  that  the  clerk  for  the  time  being  shall  always  be 
deemed  to  be  the  defendant,  points  again  to  the  same  dis- 
tinction between  a  real  and  a  nominal  defendant ;  and,  in« 
deed,  it  would  open  the  door  to  inextricable  confusion  and 
difficulty,  if  the  clerk  for  the  time  being  were  personally  to 
be  looked  to  for  satisfaction  of  the  judgment.  Suppose 
the  clerk  in  whose  name  the  action  was  defended  were  to 
die.  or  be  removed  after  judgment  and  before  satisfaction; 
it  would  seem  very  unreasonable  that  his  successor,  who 
was  no  party  to  the  defence,  should  be  liable  to  pay  the 
whole;  or,  on  the  other  hand,  that  the  executors  of.  the 
foi*mer  clerk,  who  have  no  concern  whatever  with  the  trust 
funds,  should  be  liable  to  the  demand  out  of  the  testator's 
assets. 

But  the  main  ground  upon  which  we  collect  the  inten- 
tioa  of  the  Legislature  is  this :  the  only  provision  for  re- 
coupment of  the  clerk  is  a  reimbursement  of  all  the  cosU, 
charges,  and  expenses  which  he  has  been  put  to  by  reason 
of  being  made  defendant.  The  ordinary  meanmg  of  these 
words  will  not  comprehend  the  debt  or  damages  recover- 
ed; and  this  must  give  at  the  same  time  the  measure  of 
the  clerk's  personal  liabiUty,  for  it  cannot  be  supposed  that 
he  is  Uable  to  either  the  debt  or  damages  recovered  where 
there  is  no  express  provision  for  repaying  himself. 

It  is  asked,  how  are  the  debt  or  damages  to  be  reco- 
vered in  this  action,  if  the  clerk  is  not  liable?  This  act, 
undoubtedly,  makes.no  direct  provbion,  as  do  many  others 
of  a  similar  nature  (a),  upon  this  subject;  but  there  can  be 

(a)  See  the  West  India  Dock      the  London  Dock  Act,  39  & 
Act,  39  Geo.  3,  c.  69,  s.  184— «nd      Geo.  3,  c.  47,  s.  150. 
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no  doubt  that  the  funds  of  the  trustees  may  be  made  an- 
swerable for  the  amount  ascertained  in  the  action,  in  case 
of  a  refusal  to  apply  them,  either  by  a  mandamus  or  a  bill 

in  equity. 

It  is  sufficient,  however,  for  the  present  application,  to 
decide  that  we  think  the  act  does  not  authorize  a  personal 
execution  against  the  clerk ;  and  therefore  we  make  a  rule, 
not  for  setting  aside  this  writ  of  execution,  but  for  restrain- 
ing the  Sheriff  from  executing  it  against  the  personal  ef- 
fects of  the  clerk. 

Rule  absolute  accordingly. 


1830. 


WORMWELL 
9. 

Hailstone. 


Hooper,  Plaintiff;  Green,  Deforciant. 

JTHE  business  of  passing  this  fine  was  entrusted  by  the 
attorney  to  ^is  clerk  (who  had  since  left  his  employ),  who 
proceeded  therein  as  far  as  passing  it  through  the  King's 
Silver  office,  but  the  papers  were  mislaid  before  the  fine 
reached  the  Chirographer*s  office.  Upon  afterwards  dis- 
covering that  the  fine  had  not  been  duly  perfected,  copies 
of  the  priBcipe  and  concord  were  obtained  fiK>m  Ae  officer, 
upon  which,  on  an  affidavit  of  the  above  facts,  and  that 
the  parties  to  the  fine  were  all  alive  and  consenting — 

Mr.  Seijeant  Merewether  moved  that  the  fine  might 
now  pass. — In  the  case  of  Wrighi,  Plaintiff;  Wrighif 
Deforciant  (a),  the  concord  of  a  fine  being  lost  before  it 
had  paased  the  Custos  brevium  office,  the  Court  permit- 
ted a  new  concord  and  acknowledgment  to  be  prepared, 
and  the  fine  to  be  perfected.  In  that  case,  Mr.  Justice 
Heaih  at  first  said  he  had  never  known  it  done;  "  that  it 


Thursday, 
June  17th. 


The  Court 
filled  toeUowa 
fine  to  be  per- 
fected, where, 
through  the  neg- 
ligence of  the 
clerk  of  the 
attorney  to 
whom  it  had 
been  eotruttcd, 
the  papers  had 
been  miilaid  be- 
fore the  fine  had 
reached  the 
Chirograpktr's 
Q^Boe. 


(o)  4  Taunt.  195. 
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HoOPBRf 
Pit. 
GftBIN, 

Defordant. 


wouU  be  a  new  fine  ta  all  inttnts  and  purposes;  and  thati 
if  the  parties  were  ao  negUgenifc^  and  would  lose  the  docu^ 
ments,  they  mist  take  the  consequences."  Upon  confei- 
ring,  however,  with  Sir  Jamei  Mansfield^  the  Court 
^(reed  diat  they  could  not  discover  any  mischief  that 
wonU  result  from  it,  and,  without  re&rriiig  to  the  oflS- 
cers  (who  considered  it  to  be  contrary  to  all  practice),  per* 
mitted  it  to  be  done.  And  in  Mauk  t.  Eyles  {a),  the 
derk  of  an  attorney  employed  to  levy  a  fine  having  ab- 
sconded, and  the  papers  been  mislaid,  the  Court  permit- 
ted the  fine  to  be  afterwaids  perfected,  although  the  time 
allowed  by  the  rule  of  Court  of  Trimiy  Term  52  Geo. 
S  (6),  had  been  exceeded. 

[Mr.  Justice  Gaselce  referred  to  Sione  v.  Stone  (c), 
where  it  was  held,  that,  if  an  attorney  employed  to  levy  a 
fine,  mislays  the  papers,  and  does  not  complete  it  with- 
in the  time  required  by  the  rule  of  Court  otTVimiy  Term 
62  €rtfo»  S,  the  Court  will  not  permit  the  fine  to  be  after- 
wards perfected,  but  will,  if  all  the  parties  be  alive,  direct 
a  new  fine  to  be  levied  at  the  expense  of  the  attorney; 
and  ta  the  case  of  Lmdor.  ■  (d),  where  it  was  held^ 

that,  if  a  fine  has  been  delayed  by  the  attorney's  neglect 
beyond  the  time  psescribed  by  the  rule  of  Court»  it  wiH 
not  afterwards  be  allowed  to  pass:  and  also  to  a  rnte  ta 
the  last-mentioned  case,  where  it  is  stated,,  that,  in  a  like 
case,  the  Court  had  compelled  the  agent  throc^  wfaiise 
delay  the  fine  was  defeated,  to  defray  the  expense  of  an 
entire  new  fine  fiw  his  cKent,  and  declared  their  determi- 
nation  to  pursue  Aat  practice]. 

Lord  Chief  Justice  TiNDAL. — ^I  look  upon  the  neglect  of 


(a)  IJ.  B.  Mooitt,  IDS. 

(6)  By  wluch  it  was  oider«d». 
that,  from  thenceforUi,  all  fines 
should  be  left  at  the  office  of  the 
Chin>grq[ther  within  fottrteen  dayt 


after  diettame  should  have  passed 
the  JKif^*!  Silver  offioe. 

(c)  4  Taunt  601. 

{d)  5  Taunt.  905. 
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the  d^k  as  the  neglect  of  the  attorney*  As  between  the 
attorney  and  client  there  is  no  difference^  A  new  fine 
must  be  levied. 

The  rest  of  the  Court  concurring — 

The  Learned  Seqeant  took  nothing  by  his  molaon  (a). 


HOOPBB, 

Pk. 

GREStr/ 
Deforciant. 


(a)  Id  1807,  a  6n/e  was  didy 
proceeded  with  as  far  as  the  alio- 
catuTy  and  the  clerk  of  the  attor- 
ney for  the  connsorSy  having  re- 
cmed  money  to  eompound  the 
fine  at  the  Alienation-officei  ab- 
sconded with  it,  and  neither  the 
attorney  nor  any  of  the  parties  to 
the  fine  knew  that  the  money  had 
not  heen  paid,  tiU  1809.  The 
CoortCn  Mkhadnm  Term,  1829) 
permitted  the  fine  to  pass  as  of 


Trtf%Term>  1807,  whea  it  oughl 
to  have  beea  perfected,  on  pay- 
ment of  the  King's  Silver  as  com- 
pounded for,  on  affidavits  stating 
that  all  the  parties  interested  eoB>- 
sented  to  the  fine  being  passed,  as 
of  that  term,  although  both  the 
conusors  were  dead.  Aik  and  Wife 
and  Another,  conusors;  Gve,  con- 
usee^  3  Moore  &  Payne,  602;  &C. 
6  Biag.  275. 


Hamilton  v.  JIonss^  Pnrr,  and  Another^ 

JLHE  defendant  Ptti,  who  had  been  arrested  in  this 
cause^  at  the  suit  of  the  plaintiff,  an  attorney  of  this  Court, 
Hpcm  a  capiiu  ad  ioiisfaeiendum,  on  a  former  day,  moved 
to  be  discharged  out  of  custody,  on  the  ground  that  the 
name  and  place  of  abode  of  the  attorney  issuing  the  writ 
waa  not  indorsed-  thereon,  pursuant  to  the  statute  7  &  8 
Geo.  4,  c.  71,  s:  8  (a). 


Thunday, 
June  Vtth, 

An  attorney  su- 
ing out  process 
in  a  cause  in 
which  he  hiDtself 
u  plaintiff,  need 
not  indorse 
thereon  hb 
name  and  place 
(tfahode. 


(a)  By  whidi  it  is  oiaeted — 
^  That  no  Sherifif,  &c.,  shril  grant 
any  warrant  for  the  arrest  of,  or 
shall  arrest  the  person  of  any  de- 
fendant apon  any  writ  or  process 
issaed  by  any  plaintiff  in  his  own 


person*  mdess  the  same  writ  shaH, 
at  or  before  the.  Ume  of  granting 
such  warrant,  or  of  making  sndi 
arrest,  be  delivered  to  such  Sher- 
iff, &c.,  by  some  attorney  of  one 
of  the  Courts  of  record  at  Tf<M#- 
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Lord  Chief  Justice  Tindal. — The  defendant  Piii  has 
been  arrested  upon  a  capias  sued  out  by  the  plaintiff  in 
person.  Upon  the  face  of  the  affidavit  upon  which  the 
writ  was  issued,  as  also  by  the  declaration,  it  appears  that 
the  plaintiff  is  an  attorney  of  this  Court.  The  present  mo- 
tion has  been  made  on  the  alleged  ground  that  the  requi- 
sitions of  the  statute  7  &  8  Oeo.  4,  c.  71,  s.  8,  have  not 
been  complied  with  on  the  part  of  the  plaintiff,  inasmuch 
as  the  writ  bears  no  indorsement  of  the  name  and  place  of 
abode  of  the  attorney  at  whose  instance  it  was  issued. 
The  object  of  that  enactment  was,  to  remedy  the  oppres- 
sion practised  by  parties  improperly  issuing  writs  in  their 
own  names,  and  thus  affording  to  the  defendants  no  possi- 
bility of  obtaining  relief,  they  not  being  tangible  by  the 
Court.  The  preamble  states,  that  arrests  of  the  person 
had  in  many  instances  been  made  under  writs  sued  out  by 
persons  not  being  attorneys  or  solicitors,  and  whose  places 
of  residence  have  been  unknown,  and  the  practice  had 
been  found  to  be  productive  of  oppression  and  vexation. 
The  clause  then  proceeds  to  enact  that  no  Sheriff,  &c., 
shall  grant  any  warrant  for  the  arrest  of,  or  shall  arrest  the 
person  of  any  defendant  upon  any  writ  or  process  issued 
by  any  plaintiff  in  his  own  person,  unless  the  same  writ 
shall  be  delivered  to  him  by  some  attorney,  or  his  clerk  or 
agent;  and  unless  the  writ  shall  be  indorsed  by  such  attor- 
ney or  clerk  or  agent,  in  the  presence  of  such  Sheriff,  &c., 
with  the  name  and  place  of  abode  of  such  attotney.  The 
very  object  of  that  enactment  is,  that  there  shall  be  some 
party  responsible  to  the  Court  for  the  due  use  of  its  pro- 


mimter,  or  of  the  Courts  of  Great 
Seuion  in  Wales,  or  of  the  Courts 
of  the  counUes  palatine  of  Lon- 
easier  or  Durham,  or  of  the  Court 
out  of  which  the  sud  writ  shall 
have  issued,  or  by  the  clerk  of 
such  attorney,  or  an  agent  author- 


ized by  such  attorney  in  writing; 
and  unless  the  sud  writ  shall  be 
indorsed  by  such  attorney  or  his 
derk,  or  such  agent  as  aforesaid, 
in  the  presence  of  such  Sheriff, 
&c.,  with  the  name  and  place  of 
abode  of  such  attorney." 
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ces8«  Upon  the  8th  section  alone  I  should  feel  perfectly 
satisfied  that  the  present  case  does  not  fall  within  the 
mischief  intended  to  be  remedied  by  the  act.  The  9th 
section,  however,  puts  the  matter  beyond  doubt;  for,  it 
provides  that  "  nothing  therein  contained  shall  extend  to 
any  writ  or  process  sued  out  by  any  attorney,  solicitor, 
clerk  in  Court,  or  other  officer  of  any  Court,  having  au- 
thority to  sue  out  process  in  his  own  name/*  An  attor- 
ney, therefore,  who  sues  out  process  on  his  own  behalf,  is 
expressly  excepted  out  of  the  operation  of  the  8th  section. 


The  rest  of  the  Court  concurring — 


Rule  refused. 


1830. 


Sheen  v.  Garrett. 

JL  HIS  was  an  action  of  debt  upon  a  judgment.  The 
defendant's  first  plea  stated — "  That,  before  the  suing 
out  of  the  original  writ  of  the  plaintiff  agamst  the  de- 
fendant in  A  this  behalf,  to  wit,  on  &c.,  at  &c.,  the  de- 
fendant became  bankrupt  within  the  true  intent  and  mean- 
ing of  the  statute  then  and  still  in  force  concerning  bank- 
rupts; that  the  judgment  in  the  said  declaration  mention- 
ed, was  obtained  against  the  defendant  for  certain  debts 
and  demands  in  respect  of  which  the  plaintiff  was  entitled 
to  prove,  by  virtue  of  the  said  statute,  as  a  creditor  under 
a  certain  commission  of  bankruptcy  afterwards  duly  issued 
agwist  the  defendant;  that  the  aforesaid  several  debts 
and  demands  accrued  and  were  due  from  the  defendant 
to  the  plaintiff,  before  and  at  the  time  when  the  defendant 
became  bankrupt  as  aforesaid,  to  wit,  at  &c.  And  this  he 
the  defendant  is  ready  to  verify;  wherefore  he  prays 
judgment  if  the  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  &c«' 

VOL.  IV.  M  M 


Saturdajf, 
June  lOM. 

A  general  plea 
of  bankruptcy 
under  the  6  Geo. 
4,  c.  16,  8.  126, 
mutt  pursue  the 
words  of  the  sta- 
tute, and  con- 
dude  to  the 
country. 
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To  this  plea  the  plaintiff  demunped,  assigning  for  caus- 
es— ''  That  the  defendant  in  his  said  plea  has  not  aTerzed, 
nor  does  it  thereby  appear,  that  he  has  ever  obtamed  his 
certificate  of  conformity  under  the  said  commission  in  the 
said  plea  mentioned,  according  to  the  said  statute  therein 
mentioned,  nor  that  the  defendant  has  in  fact  conformed 
himself  to  the  said  statute,  whereby  the  said  plea  is  insuf- 
ficient according  to  the  general  rules  of  pleading:  also  for 
that  the  defendant  has  improperly  concluded  his  plea  with 
a  verification,  and  has  therein  otherwise  departed  from 
the  form  of  plea  allowed  by  the  said  statute,  whereby  the 
same  plea  is  insufiicient  if  pleaded  by  virtue  of  that  sta- 
tute; also  for  that  the  said  plea  is  uncertain,  informal,  and 
insufficient  &c." 

The  defendant  joined  in  demurrer. 


The  pase  now  came  on  for  argument. 

Mr.  Serjeant  Ludlowt  in  support  of  the  demurrer. — 
The  plea  is  insufficient  and  informal.  It  is  not  a  special 
plea  of  bankruptcy,  for  it  does  not  state  the  trading,  peti- 
tioning-creditor*s  debt,  adjudication  of  bankjQiptcy,  the 
bankrupt's  conformity,  nor  his  certificate,  as  required  in  a 
special  plea:  neither  is  it  a  general  plea  under  the  sta- 
tute (a),  inasmuch  as  it  does  not  pursue  the  directions 
therein,  and  concludes  with  a  verification,  instead  of  to 
the  country.  In  Miles  v.  Williams  (b)  a  plea  under  the 
statute  4  Anne,  c.  17,  was  held  bad  for  concluding  with  a 


(a)  6  Geo.  4,  c.  16,  s.  126,  by 
which  it  is  provided — *'  Tliat  any 
bankrupt  who  shall,  after  Ms  cer- 
tificate shall  have  been  allowed, 
be  arrested  or  have  any  action 
brought  against  him  for  any  debt, 
didm,  or  demand  thereby  made 
pro?eable  under  the  commisdoni 


shall  be  discharged  upon  common 
bail,  and  may  plead  in  general^  that 
the  cause  of  action  accrued  before 
he  became  bankrupt,  and  may 
give  this  act  and  the  special  mat- 
ter in  evidence." 

(6)  1  P.  Wms.  249;  S.  C.  10 
Mod.  160, 247. 
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Terification.  Lord  Chief  Justice  Parker^  in  delivering  1830. 
the  judgment  of  the  Court,  there  said :  '*  A  liberty  of  plead- 
ing generally  is  given  to  the  bankrupt,  and  so  he  may 
avoid  the  hazard  of  pleading  epeeially;  but  then  he  must 
take  upon  him  the  proof  of  his  conformity  to  the  statute 
in  every  particular;  or,  if  he  thinks  fit  to  plead  the  matter 
specially,  then  he  must  set  forth  every  point ;  and  by  it  he 
has  this  advantage  against  the  plaintiff,  that  he  must  re« 
ply  one  particular  only,  upon  which  issue  must  be  taken* 
Here,  the  defendant  has  pleaded  the  matter  specially,  but 
not  set  forth  the  whole,  and  therefore  it  is  ill  for  that  rea- 
son; forj  by  the  express  words  of  the  act,  this  is  to  be 
pleaded  so  as  that  the  whole  merits  may  be  tried.  There 
are  several  cases  at  common  law,  where  a  man  shall  con- 
clude his  plea  to  the  country,  though  there  be  no  affirm- 
ative and  negative,  to  prevent  the  inconvenience  that 
would  arise  by  going  on  to  a  replication*  This  statute 
has  formed  a  new  general  issue  in  this  case ;  and  this  was 
the  foundation  of  the  judgment  in  Bird  and  Lacj/'s  case, 
Mich.  6  Atnus,  that  a  plea  upon  this  act  was  well  conclud- 
ed to  the  country ;  and,  if  so,  it  cannot  conclude  to  the 
Court." 

In  Gery  v.  Baily  (a),  a  decision  upon  the  statute  5 
Geo.  1,  it  was  held  that  a  plea  of  bankruptcy  to  an  action 
brought  against  the  bankrupt,  which  accrued  before  his 
bankruptcy,  ought  to  conclude  to  the  country ;  "  because 
the  act  says,  that,  if  the  bankrupt  be  sued,  he  may  plead 
in  general  that  the  cause  of  action  accrued  before  he  was 
a  bankrupt,  and  give  the  special  matter  in  evidence."  In 
Poole  V.  Broadfield  (i)  also,  a  general  plea  of  bankruptcy 
was  held  to  be  bad  for  concluding  with  an  averment,  in- 
stead of  to  the  country.    In  Tower  v.  Cameron  (c),  a  W- 


(a)  Fortescue,  334;  Com.  Dig.         (c)  6  East,  413;  S.  C.  2  Smith, 
**  Pleader ."  (E)  32.  439. 

(b)  Bme^esj  330. 

M  M  2 


528 


CASES  IN  TRINITY  TERM, 

^^0^  miliier  is  said  to  be  the  proper  replication  to  a  general 
plea  of  bankruptcy,  which  it  would  not  be  unless  the  plea 
concluded  to  the  country.  And  in  Wilson  y.  Kemp  (a), 
after  a  general  plea  of  bankruptcy  concluding  to  the  coun- 
try, a  replication  that  the  defendant  was  before  the  com- 
mission discharged  as  a  bankrupt,  and  that  his  estate  had 
not  produced  fifteen  shillings  in  the  pound,  which  was 
pleaded  in  maintenance  of  the  action  generally,  and  with  a 
verification,  was  held  ill  on  special  demurrer.  The  plea 
being  given  by  the  statute,  the  defendant  cannot  be  per- 
mitted to  make  it  partly  a  plea  according  to  the  statute, 
and  partly  a  plea  at  common  law:  but  must  strictly  pursue 
the  form  pointed  out 

Mr.  Serjeant  E.  Lawes^  contra. — The  statute  6  Geo*  4,  c 
16,  s.  126,  differs  in  this  respect  firom  other  enactments  of  a 
like  nature  that  have  preceded  it.  It  gives  no  particular 
form  of  pleading.  It  merely  requires  one  fact  to  be  aver- 
red, and  that  fact  does  appear  upon  this  plea.  The  clause 
upon  which  the  case  of  Miles  v.  Williams  was  determin- 
ed, required  that  the  bankrupt  should  plead  genendly, 
whereas  the  126th  section  of  the  existing  act  only  pro- 
vides that  he  may  so  plead.  Hedges  v.  Sandon  (a)  is  an 
authority  to  shew,  that,  where  a  plea  alleges  new  facts, 
it  may  either  conclude  with  a  verification  or  to  the 
country. 

[Mr.  Justice  Gaselee. — This  plea  states,  that  ''  the 
aforesaid  several  debts  and  demands  accrued  and  were 
due  from  the  defendant  to  the  plaintiff,  before  and  at  the 
time  when  the  defendant  became  bankrupt  as  aforesaid.*' 
The  words  of  the  act  are,  that  the  defendant ''  may  plead 
in  general  that  the  cause  of  action  accrued  before  he  be- 
came bankrupt."] 

It  is  not  necessary  to  follow  the  precise  words  of  the 

(a)  2  Mau.  &  Selw.  549.  (6)  2  Term  Rep. 


Garrett. 


IN  THE  ELEVENTH  YEAR  OF  GEO.  IV.  529 

Statute;  neither  is  the  plea  hurt  by  surplusage.     It  states         1S30. 
in  substance  that  the  cause  of  action  accrued  before  the        «„...» 

SHEEN 

defendant  became  bankrupt*  The  demurrer  is  one  of  ^  v- 
form  onlyi  the  whole  ground  of  it  being  that  the  plea  does 
not  conclude  to  the  country.  The  act  contains  no  direc- 
tions as  to  the  form  of  the  conclusion.  BesideSi  the  ac- 
tion is  not  of  a  nature  to  be  favoured  by  the  Court,  neither 
is  the  objection. 

Mr.  Justice  Park  (a). — We  have  been  a  good  deal  press- 
ed with  remarks  that  neither  this  action  nor  the  objiection 
raised  to  the  plea,  are  of  a  nature  to  merit  favour  from 
the  Court.  I  must  observe  that  these  are  not  arguments 
to  be  used  in  this  place.  The  only  question  is,  whether 
this  plea  is  sufficient.  I  am  of  opinion  that  it  is  not.  The 
statute  has  given  the  defendant  the  power  to  plead  gene- 
rally that  the  cause  of  action  accrued  before  his  bank- 
ruptcy. It  is  contended  on  the  part  of  the  defendant, 
that  it  is  not  absolutely  necessary  that  the  precise  words 
of  the  act  should  be  used ;  and  it  is  said  that  the  plea  in 
this  case  has  substantially  used  them.  It  seems  to  me, 
however,  that  it  adopts  neither  the  words  nor  the  sense  of 
the  clause.  I  cannot  agree  that  *'  the  cause  of  action," 
and  *'  the  aforesaid  debts  and  demands,'*  convey  the  same 
meaning.  When  a  statute  gives  a  special  exemption,  a 
party  intending  to  avail  himself  of  it,  must  use  the  precise 
words  of  the  statute  giving  it.  It  is  admitted,  that,  to 
constitute  the  plea  in  question  a  special  plea,  a  great  deal 
more  must  have  been  alleged  in  it.  Therefore,  if  intend- 
ed as  a  special  plea  of  bankruptcy  and  certificate,  it  is 
clearly  bad.  It  has  further  been  urged,  that  the  statute 
does  not  require  the  plea  to  conclude  to  the  country.  But 
the  rule  of  pleading,  established  in  decided  cases,  does 
require  it  to  be  so  concluded.  In  either  case,  therefore,  I 
think  the  demurrer  must  be  allowed. 

(a)  Lord  Chief  Justice  Tindal  was  attending  the  Privy  Council. 
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1830.  Mr.  Justice  Gaselee. — It  is  true  that  the  1 26th  section 

of  the  6  Geo.  4,  c.  I69  does  not  expressly  state  that  the 
plea  thereby  given  must  conclude  to  the  country;  neither 
did^he  5  Geo,  !»  upon  which  the  case  of  Geryv.  BaUy 
was  determined;  nor  the  5  Geo.  2,  c.  30,  s.  7^  which  was 
the  enactment  in  force  at  the  time  of  the  decision  in  JUiles 
v.  WiUiatns.  The  words  of  the  existing  enactment  are 
the  same  in  effect;  and,  on  the  former  proyisions,  it  has 
been  uniformly  held  that  the  proper  conclusion  of  the 
plea  is  to  the  country.  If,  therefore,  this  be  a  general 
plea,  it  is  bad  for  not  so  concluding.  I  am  also  of  opinion 
that  the  plea  is  bad  in  substancCi  inasmuch  as  it  does  not 
pursue,  as  it  ought  to  do,  the  language  of  the  statute*  It 
18  difficult  to  say  whether  it  was  intended  for  a  general  or 
a  special  plea:  if  general,  it  is  bad  fcur  the  reasons  stated; 
if  special,  it  is  equally  bad,  forasmuch  as  it  does  not  aUege 
sufficient  to  constitute  a  special  plea  of  bankruptcy* 

Mr.  Justice  Bosanquet* — I  am  also  of  opinion  that  the 
plea  is  bad.  If  meant  for  a  general  plea  under  the  sta* 
tute,  it  should  have  concluded  to  the  country.  The  case 
of  Hedges  v.  Satidon  has  been  cited,  to  shew  that  the  plea 
might  be  concluded  either  way ;  but  there  are  other  cases 
wherein  it  has  been  decided  that  a  general  plea  of  bank- 
ruptcy must  conclude  to  the  country.  Tower  t.  Cameron 
shews  that  a  case  may  arise  wherein  the  general  plea  will 
not  avail.  It  is  clear,  however,  that,  if  resort  be  had  to  a 
special  plea,  the  defendant  must  aver,  in  addition  to  other 
facts,  the  trading  and  bankruptcy,  and  also  that  he  has 
obtained  his  certificate.  In  either  view,  therefore,  this 
plea  is  bad. 

Judgment  for  the  plaintiff! 
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^  1830. 

Roe  d.  Duramt  r.  Doe,  Thomas  Moore,  Tenant.  Saturday, 

June  19th. 

JL  HIS  was  an  action  of  ejectment.     Moore,  the  tenant  in  ejectment, 
in  possession,  upon  his  being  admitted  to  defend,  besides  ant  has  been  ' 
entering  into  the  common  consent  rule,  and  giving  the  fend!"a*nd*haV" 
common  undertaking,  in  case  the  verdict  should  pass  for  entered  into  the 
the  lessor  of  the  plaintiff,  to  give  him  judgment  of  the  pay  danujKei 
term  next  preceding  the  trial,  entered  also  into  the  recog-  luance  of  the*"^" 
nizance  required  by  the  statute  1  Geo.  4,  c.  87,  s.  1,  with  '^^^  ^  p'^  ^» 
two  sureties,  to  pay  the  damages  and  costs  in  the  action,  intitiing  such 
in  pursuance  of  a  rule  obtained  in  the  last  term  on  the  the  name'of 'the 
part  of  the  lessor  of  the  plaintiff(a).     That  rule  was  inti-  SU'^rpt^ 
tied  in  the  cause  of  "  Roe  d.  Durant  v.  Doe,^  and  the  re-  of  A»t  of  the 

original  nominal 

cognizance,  which  was  taken  before  commissioners  in  the  defendant 
country^  in  this  respect  followed  the  rule. 

Mr.  Serjeant  Wilder  on  the  part  of  the  lessor  of 
the  plaintiff,  now  moved  that  the  recognizance  should 
be  altered. — The  recognizance  ought  to  have  been  in  the 
names  of  the  parties  to  the  suit  at  the  time  it  was  tak- 
en; for,  when  the  tenant  was  admitted  to  defend,  he 
became  the  real  defendant  in  the  cause.  From  that  time 
the  issue  to  be  tried  was  between  tbe  lessor  of  the  plain- 
tiff and  Moore.  The  judgment  would  be  against  Moore, 
and  not  against  John  Doe.  The  rule  for  entering  into 
the  recognizance  was  prospective,  upon  Moore^s  being  ad- 
mitted to  defend. 

Mr.   Serjeant   Cross,  contra. — The  recognizance  was 
properly  intitled  in  the  same  manner  as  the  rule  of  the 
Court.    There  is,  consequently,  no  foundation  for  the  ob- 
jection.   The  variance,  if  any,  is  not  material;  and  the  . 
defendant  is  not  bound  to  amend. 

(oe)  Ante,  p.  391. 
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Lord  Chief  Justice  Tindal.— The  intitling  the  recog- 
nizance is  the  act  of  the  officer  of  the  Court  With  the 
consent  of  the  parties,  the  name  of  "  John  Doe^  may  be 
expunged. 

Mr.  Justice  Park. — Will  the  bail  consent?  I  thbk  the 
recognizance  should  be  re-acknowledged  after  the  alter- 
ation. 

The  Court  directed  that  inquiry  should  be  made  as  to 
the  practice  of  the  Court  of  King*s  Bench  upon  the  sub- 
ject;  and|  upon  Mr.  Serjeant  Crosses  afterwards  stating 
that  no  instance  had  occurred  in  that  Court,  it  was  order- 
ed that  the  recognizance  should  be  amended  and  re- 
acknowledged. 

Rule  accordingly. 


June  \9th. 
Where  a  con- 
tnu:t  for  the  tale., 
of  goods,  which 
have  been  de- 
livered  to  and 
retained  by  the 
purchaaer,  is 
▼dd  by  reason 
of  its  having 
been  made  on  a 
Stmday,  a  sub- 
sequent prondse 
to  pay  will  en- 
title the  vendor 
to  recover  tlie 
value  upon  a 
quantum  mennt. 


Williams  r.  Paul. 

JL  HIS  was  an  action  of  assumpsit  to  recover  the  sum  of 
32/L,  the  value  of  three  cows  and  a  heifer  sold  to  the  de» 
fendant  under  the  following  circumstances: — 

The  plaintiff  was  a  Welch  grazier,  the  defendant  a 
farmer.  A  drover  employed  by  the  former,  arriving  late 
one  Saturday  evening  in  the  defendant's  neighbourhood, 
put  up  his  cattle  for  the  night  in  one  of  his  fields.  On  the 
same  evening  the  defendant  entered  into  a  treaty  with  the 
drover  for  the  purchase  of  the  beasts  in  question,  for  which 
the  drover  asked  S2L  After  some  disputing  about  the 
price,  the  plaintiff  agreed  to  purchase  them  if  he  liked 
them  in  the  morning.  Accordingly,  on  the  Sunday  morn- 
ing, the  defendant  inspected  and  approved  of  the  beasts, 
but  refused  to  give  the  price  demanded.  The  drover 
thereupon  went  on  his  way;  and  when  he  had  proceeded 
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three  or  four  miles,  be  was  overtaken  by  a  servant  of  tbe         1830. 
defendant,  wbo  drove  back  the  three  cows  and  heifer. 

At  the  trial,  before  Mr.  Justice  Baylej/f  at  the  last  As- 
siases  for  the  county  of  Sussex,  it  was  contended,  on  the 
part  of  the  defendant,  that  the  contract,  having  been  com- 
pleted on  the  Sunday,  was  void  by  the  statute  29  Car.  2, 
c.  7,  and  consequently  that  the  plaintiff  was  not  entitled  (o 
recover.  On  the  part  of  the  plaintiff,  a  witness  of  the 
name  of  Davis  was  called,  who  proved  that  be  saw  the 
plaintiff  and  defendant  together  at  a  market  town  in  Sus^ 
sex;  and  that,  on  the  plaintiff's  demanding  of  him  the 
price  of  the  beasts,  he  promised  that  he  would  pay  the 
amount  to  Mr.  Cotton,  at  the  Swan  Inn  there,  before  the 
plaintiff  came  there  again;  and  it  was  contended  that  this 
subsequent  promise  took  the  case  out  of  the  statute. 

The  learned  Judge  thought  that,  as  the  defendant  kept 
the  beasts,  and  afterwards  promised  to  pay  for  them,  the 
plaintiff  was  entitled  to  recover  their  value  under  the  quanr 
turn  meruit,  though  not  entitled  upon  the  original  con- 
tract 

The  Jury  having  found  for  the  plaintiff,  for  the  whole 
sum,  leave  was  given  to  the  defendant  to  move  to  enter  a 
nonsuit  upon  the  above  objection,  should  the  Court  con- 
ceive it  to  be  weU  founded. 

Mr.  Serjeant  Andrews,  accordingly,  in  the  last  term,  ob- 
tained a  rule  niW*— He  referred  to  the  case  of  Fennel  y. 
Ridler,  where  Mr.  Justice  Bayley  said  (a):  ^*  The  spirit 
of  the  act  is  to  advance  the  interests  of  religion;  to  turn  a 
man's  thoughts  from  his  worldly  concerns,  and  to  direct 
them  to  the  duties  of  piety  and  religion;  and  the  act  can- 
not be  construed  according  to  its  spirit,  unless  it  is  so  con- 
strued as  to  check  the  career  of  worldly  traffic:"  and  also 

(a)  8  Dow.  &  Ryl.  204;  S,  C.  5  Bam.  &  Cress.  406. 
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1890.  to  the  case  of  Smith  V.  Sparrow  {a\  where  the  defendaDls, 
through  the  medium  of  a  broker,  contracted  for  the  pur- 
chase of  goods  from  the  plaintiff;  the  whole  terms  of  the 
contract  were  arranged  on  a  Sunday,  and  on  the  same  day 
entered  in  the  broker's  contract-book  (with  the  exception 
of  the  name  of  the  seller,  which  was  added  next  day),  and 
the  sold-note  deKvered  to  the  defendants — the  Court 
held  that  the  entire  contract,  being,  as  far  as  it  affected 
the  defendants,  completed  on  the  Sunday,  was  void  by  the 
statute:  and  Lord  Chief  Justice  Best  said  {b):  "  The  sta- 
tute enacts,  that  no  tradesman^  artificer,  workman,  la- 
bourer, or  any  other  person  whatsoever,  shall  do  or  exer- 
cise any  worldly  labour,  business,  or  work  of  their  ordinary 
callings  upon  the  Lord's  Day,  or  any  part  thereof.  These 
words  do  not  necessarily  imply  an  absolute  completion  of 
a  contract;  any  serious  proceeding  in  the  making  of  a  bar- 
gain is  equally  within  the  statute;  if  the  foundation  only 
be  laid  on  a  Sunday,  it  is  an  offence  against  the  act.^ 

Mr.  Seijeant  Bompas  now  shewed  cause. — The  entire 
contract  in  this  case  was  made  on  the  Saturday,  subject 
only  to  the  defendant*s  approval  on  the  next  morning.  A 
fresh  contract  on  the  Monday  following  may  be  implied 
from  the  defendant's  retaining  the  cattle.  In  Hill  v.  Per- 
*roit  the  Court  said  (c),  **  that  the  law  would  imply  a  con- 
tract to  pay  for  goods,  firom  the  circumstance  of  their  hav- 
ing been  the  plaintiff^s  property,  and  having  come  to  the 
defendant's  possession^  if  unaccounted  for."  It  is  clear 
that,  where  a  party  holds  the  goods  of  another,  the  law  im- 
plies a  promise  to  pay  for  them.  Independently,  how- 
ever, of  any  implication  of  law,  the  pluntiff  is  entitled  to 
recover  in  this  case ;  for,  there  was  evidence  of  an  express 

(a)  12  J.  B.  Moore,  266 ;  S.  C.         (b)  12  J.  B.  Moore,  274. 
4  Bing.  84.  (c)  3  Taunt.  27$. 
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promise  by  the  defendant  to  pay  for  the  beasts.    That  re-        IddO. 
moves  all  difficulty  with  respect  to  the  statute  of  Charles. 
The  cases  cited  were  cases  where  the  contract  was  clear- 
ly completed  on  the  Sunday;  therefore  they  cannot  ap- 
ply. 

Mr.  Serjeant  Andrews,  in  support  of  his  rule* — It  is 
true  that  the  purchase  was  talked  of  on  the  Saturday 
evening,  but  there  was  no  completion  of  the  bargain  until 
the  Sunday  momingf  when  the  defendant  saw  and  approv- 
ed the  beasts,  and  afterwards  sent  his  man  to  fdOow  the 
drove  and  bring  them  back.  It  is  contended,  that,  as  the 
defendant  afterwards  kept  the  beasts,  the  law  will  imply  a 
promise  on  his  part  to  pay  for  them.  But  he  had  no 
means  of  returning  them;  he  could  not  find  the  drover, 
who  was  travelling  about  the  country  from  place  to  place. 
Neither  will  any  subsequent  promise  set  up  a  contract 
which  is  in  itself  void.  Such  a  doctrine  would  totally  de- 
stroy the  effect  of  the  statute. 

Mr.  Justice  Park. — I  should  be  very  sorry  to  be  sup- 
posed to  depart  from  the  rule  laid  down  by  both  the 
Courts  for  the  enforcing,  as  far  as  the  statute  (which  is 
however  very  insufficient)  goes,  the  due  observance  of  the 
Lord's  Day,  Upon  the  evidence  given  at  the  trial  of  this 
cause,  I  should  be  of  opinion  that  the  contract  upon  which 
the  action  is  founded  was  made  on  a  Sunday.  It  is  true 
the  bargain  was  commenced  on  a  Saturday;  but  the  par- 
ties came  to  no  conclusion  on  that  day*  The  beasts  were 
approved  and  actually  bought  upon  the  Sunday  morning, 
when  they  were  brought  back  to  the  defendant's  yard* 
The  rest  of  the  Court  concur  with  me  in  thinking  that  the 
contract  was  made  on  the  Sunday.  But  the  ground  upon 
which  I  think  the  plaintiff  entitled  to  recover,  is,  the  de- 
fendant's subsequent  promise  to  pay.  The  evidence  upon 
this  point  was,  that  the  witness  (Davis)  saw  the  plaintiff 


536  CASES  IN  TRINITY  TBRM| 

1830.^  and  defendant  together  at  a  market  town  in  Sussex ^  and 
that,  when  the  plaintiff  dematided  the  price  of  the  beasts, 
the  defendant  said  he  would  pay  the  money  to  Mr.  Cot" 
ton,  at  the  Swan  Inn,  before  the  plaintiff  came  there  again. 
I  am  therefore  of  opinion,  with  my  Brother  Batfley,  that 
the  plaintiff  was  entitled  to  recover  on  the  count  upon  a 
quantum  meruit. 

Mr.  Justice  Gaselee. — I  am  also  of  opinion  that  this 
rule  ought  to  be  discharged.  I  entertain  not  a  shadow  of 
doubt  but  that  the  contract  in  this  case  was  made  on  the 
Sunday.  I  am  not  prepared  to.  go  the  length  of  saying 
that  the  mere  subsequent  retainer  of  the  goods  creates  an 
implied  liability  on  the  part  of  the  purchaser  on  a  quan- 
tum meruit;  for  that  would  altogether  destroy  the  effect 
of  the  statute  of  Charles,  If  the  plaintiff  had  demanded 
the  beasts  in  this  case,  and  the  defendant  had  refused  to 
deliyer  them  up  to  him,  I  think  the  plaintiff  would  be  en- 
titled to  bring  trover.  The  ground,  however,  upon  which 
I  rest  my  opinion  in  this  case  is,  that  the  defendant,  sub- 
sequently to  the  making  of  the  contract,  promised  to  pay 
for  the  cattle. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion.  I 
fully  concur  with  the  ruUng  of  Mr.  Justice  Bayley.  It  b 
perfectly  clear  that  a  party  is  not  bound  by  a  contract 
made  on  a  Sunday;  and  I  think  that  the  original  contract 
in  this  case  was  void  on  that  ground.  There  was,  how- 
ever, a  subsequent  promise  to  pay :  and  although  the  de- 
fendant was  not  bound  to  pay  the  sum  originally  agreed 
upon  as  the  price  of  the  beasts;  yet,  as  the  Jury  have 
found  the  value,  I  think  there  is  no  ground  for  disturbing 
the  verdict. 

Rule  discharged. 
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1830. 
Wilson  v.  Biden  and  Another.  Monday^ 

June  2Xzi, 

A  rule  was  obtained  by  Mr.  Serjeant  Wilder  on  a  former  The  piaintire 

day  in  this  term,  calling  on  the  plaintiff  to  shew  cause  why  \,^^teufa!^ 

the  proceedings  against  the  bail  should  not  be  set  aside^  ^^  ^a'dT* 

on  the  ground  that  they  had  had  no  notice  of  the  proceed-  rected  that 

...  1      ,.  •        /•     •         they  should  be 

ingB,  the  two  writs  of  sctre  jactas  and  alias  sctre  facias^  retnmed  «!• 

having  been  returned  mhil  at  the  request  of  the  plaintiff's  ^^l^^^^ 

attomeyi  who  told  the  under-sheriff,  at  the  time  he  desired  f^^J^'^^/^^J^. 

the  returns  of  mhil  to  be  made,  that  he  was  afraid  the  ingsihouidcome 

proceedings  would  come  to  the  knowledge  of  the  bail.  ledge  of  the 

bdl:~The 
Court,  at  the  in- 

Mr.  Serjeant  Taddy,  contra^  contended  that  the  bail  ttanoeofthe 

'  ^  bail,  ordered  the 

were  not  entitled  to  notice,  but  were  bound  to  watch  the  proceedings  to 
proceedings,  which  in  this  case  were  stricdy  in  accordance      ^  *^ 
with  the  established  practice. 

Lord  Chief  Justice  Tindal. — Whatever  tha  practice 
upon  this  subject  has  hitherto  been,  it  is  time  it  should 
be  altered.  It  appears  in  this  case  that  there  has  been 
collusion  between  the  plaintiff's  attorney  and  the  under- 
sheriff,  to  cause  the  proceedings  so  to  be  conducted  that 
the  defendant's  bail  might  have  no  notice.  On  that  short 
ground  therefore  I  think  this  rule  should  be  made  abso- 
lute. 

Mr.  Justice  Gaselee  referred  to  Beddington  v.  Bed- 
dbigton  (a). 

The  rest  of  the  Court  concurring — 

Rule  absolute. 

(a)  Ante,  VoL  2,  p.  479. 
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1830. 

June  22nd.  WOMERSLEY  V.  BoUSFIELD, 

A  prisoner  A  motion  was  made  by  Mr.  Serjeant  Andrews^  on  a  for- 
ctt^for  a  debt  ^^^  day  in  this  term,  on  the  part  of  the  plaintiff,  that  the 
and*Lte?wirf8  defendant,  a  prisoner  in  execution  at  his  suit  for  a  debt 
for  another        not  amounting  to  300/.,  might  be  brought  up  under  the 

oeot  of  500f«9 

may  stiu  be  compulsory  clauses  of  the  Lords'  Act  (a),  with  a  Tiew  to 
der^'cfrompui-  ^  making  the  usual  assignment  of  his  estate  and  effects. 

Bory  daiues  of 
the  Lorda' Act, 

■ttheittitofthe  Mr.  Serjeant  Bompas,  on  a  subsequent  day  (the  I5th 
tor.  '  instant),  appeared  on  behalf  of  the  prisoner,  and  stated 

that,  on  the  preceding  day,  he  had  been  charged  in  exe- 
cution, at  the  suit  of  another  creditor,  for  a  debt  of  500L 
He  submitted  that  the  Court  therefore  had  no  jurisdiction 
over  the  prisoner,  inasmuch  as  he  was  only  entitled  to  the 
benefit  of  the  act  when  charged  in  execution  for  less  than 
300/..-  and  he  contended  that  the  consequence  of  the 
Court  allowing  the  motion  would  be  to  deprive  the  debtor 
of  his  whole  substance  on  account  of  the  first  execution, 
and  still  leave  him  at  the  mercy  of  the  second. 

[Lord  Chief  Justice  TindaL — At  the  time  the  motion 
was  made,  the  second  execution  was  not  issued.] 

There  being  a  suspicion  that  the  second  execution  was 
fraudulent,  the  Court  ordered  the  matter  to  stand  oveir  un- 
til this  day. 

Mr.  Serjeant  Andrews  now  referring  to  the  case  of 
ChappeU  v.  Ashley  (b),  where  it  was  held  by  the  Court  of 
King^s  Bench,  that,  where  a  person  is  in  execution  for  a 
particular  debt  under  300^,  he  is  liable  to  be  brought  up 
under  the  compulsory  clauses  of  the  Lords*  Act,  at  the  in- 
stance of  that  particular  creditor,  although  the  aggregate 


(a)  See  32  Geo.  3,  c.  28,  ss.  16,         (b)  6  Bam.  &  Aid.  537,  749; 
17;  and  also  the  33 Geo.  3,  c.  5.       S,  C.  1  Dow.  &  Ryl.  25,  394. 
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amount  of  the  debts  for  which  he  is  charged  in  iexecution        1830. 
exceeds  that  sum — 


Mr.  Serjeant  Bompas  admitted  that  he  could  not  op- 
pose the  motion. 


WOMEMLBT 
BOUBFIELD. 


Mr.  Justice  Park. — The  whole  Court  are  of  opinion^ 
that,  on  the  words  of  the  act,  independently  of  the  autho- 
rities (which  they  conceive  to  be  unanswerable),  the  pri- 
soner must  comply  with  the  statute. 

Rule  absolute. 


Mr.  Serjeant  Bompas  then  prayed  that  the  prisoner  ApriMmer 
might  be  remanded,  in  pursuance  of  the  statute.    He  re-  der^e  compui- 
ferred  to  Langdon  v.  RosHier  (a)  where  it  was  held  that  I27i^J2?*ac1 
the  statute  gives  no  authority  to  remand  a  prisoner  who  inTVmtiyTeriD, 

and  remand- 
refuses  to  submit,  otherwise  than  generally.  ed,wasoni«r- 

ed  to  be  brouglit 
np  again  in  the 

Mr.  Justice  Park. — ^The  statute  allows  sixty  days.    It  foUowing  term, 

notwithttand- 

may  be  a  question  whether  this  period  should  commence  ing  that  more 
from  the  day  on  which  the  prisoner  first  appeared  in  day^aiumed^by 
Court,  or  from  the  day  the  case  was  disposed  of;  I  incline  **J!?2**  |„^^ 
to  think  from  the  latter:  but,  as  the  sixty  days  will  ex-  eUpicd. 
pire  in  the  vacation  (6),  the  prisoner  must,  unless  he  in  the 


(a)  M'Clel.  6;  S.  C.  13  Price, 
186. 

(5)  Mr.  Serjeant  Adams  (Ami" 
cut  Cwia)  mentioned  a  case  that 
occurred  at  Northamptorif  where  a 
prisoner  was  brought  up  at  one 
Assizes,  and  transported  at  the 
next — ^probably  the  case  of  Rex  t. 
fieAt,  7  Dow.  &  Ryl.  234.  There, 
an  insolvent  was  brought  up  at 
the  Assizes  under  the  clauses  in 


question,  and,  not  being  prepared 
to  deliver  in  a  schedule  of  his  es- 
tate, he  was  remanded  generally; 
but,  as  more  than  sixty  days  would 
have  elapsed  before  the  next  As- 
sizes, the  Court,  at  the  instance  of 
the  prisoner,  made  an  order  upon 
the  gaoler  to  bring  him  up  at  the 
next  Assizes  for  examination,  not- 
withstanding the  lapse  of  the  sixty 
days. 


540 


18d0. 


WOME&SLET 

V. 
BOUSFIELD. 
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mean  time  comply  with  the  statute,  be  brought  up  next 
term. 

The  prisoner  was  accordingly  remanded  (a). 


(a)  On, the  prisoner's  being 
brought  up  in  the  course  of  Jifi- 
chaebnat  Tertn  following,  affida- 


vits were  produced  to  shew  (as 
indeed  his  appearance  sufficiently 
indicated)  that  he  was  insane. 


Davis  &•  Garrett. 

J.  HIS  was  an  action  on  the  case  against  the  owner  of  a 
barge,  for  the  loss  of  goods,  occasioned  by  the  master's  de- 
viating from  the  ordinary  course  of  the  voyage. 

The  declaration  stated — ^That,  theretofore,  to  wit,  on 

the  SSnd  January^  1829,  at  London  &c.,  the  plaintiff,  at 

to  proceed  with-  the  special  instance  &c.  of  the  defendant,  delivered  to  the 

out  unnecesMry     ,    ^  •  ^ 

deriationinthe    defendant  on  board  a  certain  barge  or  vessel  of  the  de- 

utiud  and  ciu- 
tomary  course. 
The  defend- 
ant received  on 
board  his  barge 


June  22m/. 

The  law  implies 
a  duty  in  the 
owner  of  a  ves- 
iel,  whether  a 
general  ship,  or 
hired  fivr  the 
special  purpose 
ofthevoyage, 


fendant,  called  the  Scffettff  and  the  defendant  then  and 
there  had  and  received  in  and  on  board  of  the  said  barge 
or  vessel  from  the  plaintiff,  a  large  quantity,  to  wit,  1 144 
be  conveyed  for  tons  of  lime  of  the  plaintiff,  of  great  value,  to  wit,  of  the 
&^m^^  value  of  100/.,  to  be  by  the  defendant  carried  and  convey- 
er to  Xonion.    ed  in  and  on  board  the  said  barge  or  vessel  from  a  certain 

The  master  de«  ._  , 

▼iated  from  the    place,  to  wit,  Bewly  Cliffy  in  the  county  of  Kent^  to  the 

Regents  Candle  in  the  county  o(  Middlesex ,  the  act  of  God, 
the  King's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  what  nature 

taige^was  so  out  or  kind  soever,  excepted,  for  certain  reasonable  reward  to 

of  her  coursci 
she  encountered 

a  storm,  and  the  sea  communicating  with  the  lime  caused  it  to  ignite,  whereby  the  barge  and  cargo 
were  lost.  In  an  action  on  the  case  for  the  loss  of  the  lime,  the  declaration  alleged  that  **  it  was 
the  duty  of  the  defendant  to  have  carried  and  conveyed  the  lime  by  and  according  to  the  direct, 
usual,  and  customary  way,  course,  and  passage,  without  any  voluntary  and  unnecessary  deviation 
or  departure  from,  or  delay  or  hindrance  in  the  same,"  and  averred  tiie  loss  to  be  **  by  reason  of 
the  deviation  and  departure,  and  delay  and  detention  out  of  such  usual  and  customary  course  and 
passage: — Held-^rtt,  that  the  damage  sustained  by  the  plaintiff  was  sufficiently  proximate  to 
the  wrongful  act  of  the  defendant,  to  form  the  subject  of  an  action— ^eooiid/y,  that  the  declaration 
was  sufficient  to  support  a  judgment  for  the  plaintiS 


usual  and  cus- 
tomary course 
of  the  voyage, 
without  any  jus- 
tifiable cause, 
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be  therefore  paid  by  the  plamtiff  to  the  defendant;  that  1830. 
the  said  barge  or  vessel,  afterwards,  to  wit,  on  &c.,  at  &c., 
departed  and  set  sail  on  the  said  intended  voyage,  then 
and  there  having  the  said  lime  on  board  of  the  same  to  be 
carried  and  conveyed  as  aforesaid,  except  as  aforesaid; 
and  it  thereby  then  and  there  became  and  was  the  duty 
of  the  defendant  to  have  carried  and  conveyed  the  said 
lime  on  board  of  the  sdd  barge  or  vessel  from  Bewly  CUff 
to  the  RegefU^s  Canal,  the  act  of  God  and  such  other 
things  excepted  as  were  above  mentioned  to  have  been 
excepted,  by  and  according  to  the  direct,  usual,  and  cus^ 
tomary  way,  course,  and  passage,  without  any  voluntary 
and  unnecessary  deviation  or  departure  from,  or  delay  or 
hindrance  in  the  same:  but  the  defendant,  not  regarding 
his  duty  in  that  behalf,  but  contriving  and  wrongfully  in* 
tending  to  injure  and  prejudice  the  plaintiff  in  that  re- 
spect, did  not  carry  or  convey  the  said  lime  on  board  of  the 
said  barge  or  vessel  from  Bewly  C/t^  aforesaid  to  the  Re^ 
genfs  Canal  aforesaid,  although  not  prevented  by  the 
acts,  matters,  or  things  excepted  as  aforesaid,  or  any  of 
them,  by  and  according  to  the  direct,  usual,  and  custom- 
ary way  and  passage,  without  any  voluntary  and  unne- 
cessary  deviation  or  departure  from,  or  delay  or  hindrance 
in  the  same,  but,  on  the  contrary  thereof,  afterwards,  and 
before  the  arrival  of  the  said  barge  or  vessel  as  aforesaid 
at  the  Regent* s  Canal,  the  said  defendant,  by  one  John 
Town,  the  master  of  the  said  barge  or  vessel,  and  the 
agent  of  the  defendant  in  that  behalf,  to  wit,  at  &c.,  with- 
out the  knowledge  and  against  the  will  of  the  plaintiff, 
voluntarily  and  unnecessarily  deviated  and  departed  from 
and  out  of  such  usual  and  customary  way,  course,  and 
passage,  with  the  said  barge  or  vessel  so  having  the  said 
lime  on  board  of  the  same,  to  certain  parts  out  of  such 
usual  and  customary  course  and  passage,  to  wii,  to  a  cer- 
tain place  called  the  East  Swale,  and  to  a  certain  place 
caDed  Whitstable  Bay,  and  did  then  and  there  voluntari- 

VOL.  IV.  N  N 
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1830.        act  of  deviation^  and  the  owners  were  held  liable  for  the 
loss  of  the  cargo. 

It  has  been  contended  that  there  is.  in  the  declaration,  no 
allegation  of  any  duty,  so  as  to  make  the  defendant  charge- 
able. In  Max  v.  Roberts^  the  declaration  stated  that  the 
defendants,  being  owners  of  the  ship  at  Liverpool^  bound 
on  a  voyage  from  thence  to  WcUerford^  the  pbuntiff  ship- 
ped goods  on  board,  to  be  carried  upon  the  said  voyage 
by  the  defendants,  and  to  be  delivered  at  Waterfqrd  to 
the  plaintiff's  assigns;  whereupon  the  plaintiff  insured  the 
goods  at  and  from  Liverpool  to  Waterford;  that  it  was 
the  duty  of  the  defendants,  as  such  owners,  to  cause  the 
ship  to  proceed  on  the  voyage  from  Liverpool  to  Water- 
ford  without  deviation :  and  alleged  as  a  breach  of  such 
duty,  their  causing  the  ship  to  deviate  from  the  course  of 
that  voyage,  after  which  she  was  lost  with  the  goods;  and 
the  plaintiff,  by  reason  of  such  deviation,  lost  his  goods 
and  the  benefit  of  his  policy,  &c. — it  was  held  that  the 
count  could  not  be  sustained,  for  want  of  alleging  tfiat  the 
goods  were  delivered  to  or  received  by  the  defendants  for 
the  purpose  of  carriage ^  or  tluU  they  had  notice  of  the 
shipment^  from  whence  a  promise  or  duty,  founded  upon 
an  agreement  to  carry  the  goods,  might  be  inferred;  and 
also  for  want  of  an  allegation  that  the  defendants  undertook 

* 

to  carry  the  goods  directly  from  Liverpool  to  Waterford; 
for,  though  the  ship's  ultimate  destination  might  be  Water- 
ford^  yet,  she  might  have  been  first  destined  to  other 
places,  on  a  coasting  voyage.  Lord  EUenborough  there 
said  (a):  '*The  first  count  of  the  declaration  alleges  a 
shipment  by  the  plaintiff  of  goods  on  board  a  vessel  of 
which  the  defendants  are  stated  to  be  owners;  but  it  does 
not  proceed  to  state  that  such  goods  were  delivered  to  or 
received  by  the  defendants,  or  that  the  defendants  in  any 
manner  ever  had  notice  of  the  fact  of  such  shipment.    So 

(a)  12  East,  94. 
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that  in  this  count  there  is  not  only  a  want  of  any  words  im-  1830. 
porting  a  promise  by  the  one  party  to  the  other,  but  there 
is  also  an  entire  absence  of  all  circumstances  or  facts  from 
which  any  promise  or  agreement  could  be  implied,  or  duty 
inferred  between  them  in  respect  to  such  goods."  Here, 
however,  the  declaration  does  allege  that  the  lime  was  de- 
livered to  the  defendant  at  his  request,  and  received  by 
him  for  the  purpose  of  being  carried  from  Bewly  Cliff  to 
the  Regents  Canal,  and  that  it  thereby  then  and  there 
became  and  was  the  duty  of  the  defendant  to  carry  and 
convey  the  lime  by  and  according  to  the  direct,  usual,  and 
customary  way,  course,  and  passage,  without  any  voluntary 
and  unnecessary  deviation  or  departure  from,  or  delay  or 
hindrance  in  the  same;  and  assigns  for  breach,  that  the  de- 
fendant did  not  carry  or  convey  the  said  lime  by  aiid  accord- 
ing to  the  direct,  usual,  and  customary  way  and  passage, 
but  voluntarily  and  unnecessarily  deviated  and  departed 
from  and  out  of  such  usual  and  customary  way,  course, 
and  passage.;  and  then  avers  the  loss  to  have  been  conse- 
quent on  such  deviation.  It  is  not  necessary  that  there 
should  be  an  express  contract  on  the  part  of  a  carrier  to 
carry  according  to  the  usual  and  ordinary  course.  The 
second  part  of  the  judgment  in  the  case  of  Max  v.  Ro- 
berts, if  it  be  law  (which  may  be  doubted),  cannot  apply 
here,  inasmuch  as  the  entire  cargo  belonged  to  the  plain- 
tiff. In  Abbott  on  Shipping  it  is  said  (a):  *'  Having  com- 
menced his  voyage,  the  master  must  proceed  to  the  place 
of  destination  without  delay,  and  without  stopping  at  any 
intermediate  port,  or  deviating  from  the  straight  and 
shortest  course,  unless  such  stopping  or  deviation  be  ne- 
cessary to  repair  the  ship  from  the  effects  of  accident  or 
tempest,  or  to  avoid  enemies  or  piriates,  by  whom  he  has 
good  reason  to  suspect  that  he  shall  be  attacked  if  he 

(a)  6th  edit.  239. 
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1830.  proceeds  in  the  ordinary  track,  and  whom  he  has  good  rea- 
son to  hope  that  he  may  escape  by  debiy  or  deviation;  or 
miless  the  ship  sail  to  the  places  resorted  to  in  long  voy- 
ages for  a  supply  of  water  or  provisions,  by  common  and 
established  usage:'*  and  in  a  note  the  learned  Editor  of 
that  work  says :  "  The  text  was  intended  to  apply  to  the 
case  of  a  ship  destined  to  one  place  only.  If  the  ship  be 
destined  to  several  places,  the  master  should  sail  to  them 
in  the  usual  or  designated  order.  I  apprehend  this  doc* 
trine  is  not  contrary  to  the  decision  of  the  Court  of  Error 
in  the  case  of  Miix  v.  Roberts.  That  case  was  decided 
upon  the  form  of  the  declaration,  which  averred  only  that 
the  ship  was  bound  from  Liverpool  to  Waterford;  and  as 
this  averment  was  not  inconsistent  with  the  fact  of  her  be- 
ing bound  to  other  intermediate  places,  it  was  insufficient 
to  found  the  subsequent  allegation,  that  it  was  the  duty  of 
the  owners  to  cause  the  ship  to  proceed  from  Liverpool  to 
Waterford^  without  any  unnecessary  deviation  from  the 
course  of  the  said  voyage.** 

Mr.  Seijeant  Taddy,  in  support  of  his  rule. — On  the 
evidence  there  was  nothing  to  shew  that  the  loss  of  the 
lime  was  so  proximate  to. the  wrongful  act  of  the  defend- 
ant, viz*  the  deviation,  as  to  form  the  subject  of  an  action. 
Injure,  causa  proximo,  non  remoia,  spectatur^  The  im- 
mediate cause  of  the  loss  here  was  the  storm.  It  appears 
that  the  master  took  one  of  two  courses,  though,  as  the 
verdict  finds,  not  the  most  prudent  course;  that,  whilst 
in  the  act  of  so  deviating,  he  encountered  a  storm,  which 
caused  the  sea  to  communicate  with  the  lime^  whereby  the 
lime  ignited  and  set  fire  to  the  barge,  and  both  barge  and 
cargo  were  lost.  The  barge  might,  however,  have  been 
overtaken  by  the  same  storm  had  she  pursued  the  other 
course.  It  is  impossible,  therefore,  to  say  that  the  mere 
act  of  deviation  was  the  proximate  cause  of  the  loss. 

At  all  events,  the  declaration  discloses  no  sufficient 
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cause  of  action.  In  Dak  v.  Hall  (a)  Mr.  Justice  Demsan  18d0. 
says: — *'  The  declaration  upon  the  custom  of  the  realm  is 
the  sauie  in  effect  with  the  present  declaration;  in  the  old 
form  it  isj  that  the  defendant  suscepii,  ftc.^  which  shews 
that  it  is  ex  contractu.'*  And,  in  Powell  y.  Layton  {b),  Sir 
James  Mansfield  said: — "  The  word  duty  is  introduced 
into  this  declaration;  but,  let  us  see  what  is  meant  by  the 
defendant's  duty.  How  did  he  undertake  any  duty^  ex- 
cept by  his  agreement  to  carry  and  deliver  the  goods? 
The  duty  of  a  servant^  and  the  duty  of  an  officer,  I  under^ 
stand;  but  the  duty  of  a  carrier  I  do  not  understand,  other- 
wise than  as  that  duty  arises  out  of  bis  contract."  Inas- 
much, therefore,  as  the  defendant's  duty  arises  out  of  the 
contract,  it  must  necessarily  be  Umited  by  it.  The  form 
of  the  declaration  in  Max  v*  Roberts  was  the  same  as  that 
in  this  case. 

Cur^  adv.  vult. 

Lord  Chief  Justice  Tindal  now  delivered  the  judg- 
ment of  the  Court: — 

There  are  two  points  for  the  determination  of  the  Court 
upon  this  rvle--;first,  whether  the  damage  sustained  by 
the  plaintiff  was  so  proximate  to  the  wrongful  act  of  the 
defendant  as  to  form  the  subject  of  an  action — secondly, 
whether  the  declaration  is  sufficient  to  support  the  judg- 
ment of  the  Court  for  the  plaintiff. 

As  to  the  first  point,  it  appeared  upon  the  evidence  that 
the  master  of  the  defendant's  barge  had  deviated  from 
the  usual  and  customary  course  of  the  voyage  mention- 
ed in  the  declaration,  without  any  justifiable  cause;  and 
that,  afterwards,  and  whilst  such  barge  was  out  of  her 
course,  in  consequence  of  stormy  and  tempestuous  wea- 
ther, the  sea  communicated  with  the  lime,  which  thereby 
became  heated,  and  the  barge  caught  fire,  and  the  master 

(a)  I  Wils.  282.  (6)  2  New  Rep.  365. 
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1830.  was  compelled,  for  the  preservation  of  himself  and  the 
crew,  to  run  the  barge  on  shore,  where  both  the  lime  and 
the  barge  were  entirely  lost. 

Now,  the  first  objection  on  the  part  of  the  defendant  b 
not  rested,  as  indeed  it  could  not  be  rested,  on  the  parti- 
cular circumstances  which  accompanied  the  destruction  of 
the  barge;  for,  it  is  obvious  that  the  legal  consequences 
must  be  the  same,  whether  the  loss  was  immediate,  by  the 
sinking  of  the  barge  at  once  by  a  heavy  sea  when  she  was 
out  of  her  direct  and  usual  course,  or  whether  it  happen- 
ed at  the  same  place,  not  in  consequence  of  an  immediate 
death's-wound,  but  by  a  connected  chain  of  causes  pro- 
ducing the  same  ultimate  event.  It  is  only  a  variation  in 
the  precise. mode  by  which  the  vessel  was  destroyed, 
which  variation  will  necessarily  occur  in  each  individual 
case.  But  the  objection  taken  is,  that  there  is  no  natural 
or  necessary  connexion  between  the  wrong  of  the  master 
in  taking  the  barge  out  of  its  proper  course,  and  the  loss 
itself;  for  that  the  same  loss  might  have  been  occasioned 
by  the  very  same  tempest,  if  the  barge  had  proceeded  in 
her  direct  course. 

If  this  argument  were  to  prevail,  the  deviation  of  the 
master,  which  is  undoubtedly  a  ground  of  action  against 
the  owner,  would  never,  or  only  under  very  peculiar  cir- 
cumstances, entitle  the  plaintiff  to  recover;  for,  if  a  ship 
is  captured  in  the  course  of  deviation,  no  one  can  be  cer- 
tain that  she  might  not  have  been  captured  if  in  her  pro- 
per course :  and  yet,  in  Parker  v.  James  (a),  where  the 
ship  was  captured  whilst  in  the  act  of  deviation,  no  such 
ground  of  defence  was  even  suggested.  Or,  again,  if  the 
ship  strikes  against  a  rock,  or  perishes  by  storm  in  the  one 
course,  no  one  can  predicate  that  she  might  not  equally 
have  struck  upon  another  rock,  or  met  with  the  same  or 
another  storm,  if  pursuing  her  direct  and  ordinary  voyage. 

(a)  4  Camp.  1 12. 
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The  same  answer  might  be  attempted  to  an  action  against        1830. 
a  defendant  who  had  by  mistake  forwarded  a  parcel  by 
the  wrong  conveyance,  and  a  loss  had  thereby  ensued: 
and  yet  the  defendant  in  that  case  would '  undoubtedly  be 
liable. 

But  we  think  the  real  answer  to  the  objection  is,  that 
no  wrong-doer  can  be  allowed  to  apportion  or  qualify  his 
own  wrong;  and  that,  as  a  loss  has  actually  happened 
whilst  his  wrongful  act  was  in  operation  and  force,  and 
which  is  attributable  to  his  wrongful  act,  he  cannot  set  up 
as  an  answer  to  the  action,  the  bare  possibility  of  a  loss  if 
such  wrongful  act  had  never  been  done.  It  might  admit  of 
a  different  construction,  if  he  could  shew,  not  only  that  the 
same  loss  might  have  happened,  biit  that  it  must  have 
happened,  if  the  act  complained  of  had  not  been  done: 
but  there  is  no  evidence  to  that  extent  in  the  present  case. 

Upon  the  objection  taken  in  arrest  of  judgment,  the  de- 
fendant relies  on  the  authority  of  the  case  of  Max  v.  Jto* 
berts{a).  The  first  ground  of  objection  upon  which  the 
judgment  for  the  defendant  in  that  case  was  affirmed,  b 
entirely  removed  in  the  present  case;  for,  in  this  declara- 
tion it  is  distinctly  alleged  that  the  defendant  had  and  re- 
ceived the  lime  in  and  on  board  of  his  barge,  to  be  by  him 
carried  and  conveyed  on  the  voyage  in  question.  As  to 
the  second  objection  mentioned  by  the  learned  Lord  Chief 
Justice,  in  giving  the  judgment  in  that  case,  viz.  that  there 
is  no  allegation  in  the  declaration  that  there  was  an  un- 
dertaking to  carry  directly  to  Waterford^  it  is  to  be  ob- 
served, that  this  is  mentioned  as  an  additional  ground  for 
the  judgment  of  the  Court,  after  one  in  which  it  may  fair- 
ly be  inferred,  from  the  language  of  the  Lord  Chief  Justice, 
that  all  the  Judges  had  agreed,  and  which  first  objection 
appears  to  us  amply  sufficient  to  support  the  judgment  of 
the  Court.    We  cannot,  therefore,  give  to  that  second 

(a)  12  East,  89. 
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1830.  reason  the  same  weight  as  if  it  were  the  only  ground  of  the 
judgment  of  the  Court.  And,  at  aU  events,  we  think  there 
is  a  distinction  between  the  language  of  this  record  and 
that  of  the  case  referred  to.  In  the  case  cited,  the  alle- 
gation was,  that  it  was  the  duty  of  the  defendant  to  carry 
the  goods  directly  to  Waterford;  but  here,  the  allegation 
is,  *'  that  it  was  his  duty  to  carry  the  lime  by  and  accord- 
ing to  the  direct,  usual,  and  customary  way,  course,  and 
passage,  without  any  voluntary  and  unnecessary  deviation 
and  departure.*'  The  words  ''  usual  and  customary**  be- 
ing added  to  the  word  '*  direct,**  more  particularly  where 
the  breach  is  alleged  in  ''  unnecessarily  deviating  from  the 
usual  and  customary  way,**  must  be  held  to  qualify  die 
meaning  of  the  word  direct,  and  substantially  to  signify 
that  the  vessel  shall  proceed  in  the  course  usually  and  cus- 
tomarily observed  in  that  her  voyage:  and  we  cannot  but 
think  that  the  law  does  imply  a  duty  on  the  owner  of  a 
vessel^  whether  a  general  ship,  or  hired  for  the  special 
purpose  of  the  voyage,  to  proceed  without  unnecessary  de- 
viation, in  the  usual  and  customary  course. 

We,  therefore,  think  that  the  rule  should  be  discharged, 
and  that  judgment  should  be  given  for  the  plaintiff. 

Rule  discharged. 
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18dO. 

Pott  v.  Turner  and  Another.  June  2^ 

JL  ins  was  an  action  of  iusumprii  brought  by  the  pluntiff  a  ihip-broker  is 
to  recover  from  the  defendants  the  amount  of  a  deposit  J^kropulw 
made  by  him  on  the  purchase  of  an  estate.  fciii^withinthe 

The  cause  was  tried  before  Lord  Chief  Justice  T^ndal,  the  2nd  section 
at  the  Sittings  at  GuildhaU  after  the  last  Hilary  Term,  ""itl^?^^!^ 
The  principal  point  at  issue  was,  whether  one  Thomas  *»'«*«'«»  »"* 

^  *r       MT  »  ^  ^  persona  using 

Baker ^  the  person  from  whom  the  defendants  derived  title,  tiie  trade  or  pro- 
was  a  trader  subject  to  the  bankrupt  laws — the  property  in  yener,  receiving" 
question  having  been  assigned  by  him  to  the  defendants  in  ™/o"^i^,®* 
trust  for  the  benefit  of  his  and  his  brother's  creditors.    It  into  tiieir  trust 

or  custody." 

appeared  that  the  two  Bakers  had  for  many  years  carried  a  purchaser  is 
on  the  business  of  ship-brokers  in  partnership,  under  the  "^^  a^oubtfai 
firm  of  Thomas  Baker  *  Sons.    The  brother  of  the  as-  ^^'  Therefore, 

*'  where  the  ven- 

signor,  John  Henry  Baker,  being  called  as  a  witness,  stat-  dors  derived  ti- 
ed that  they  had  carried  on  the  business  of  ship-agents  or  assignment 
brokers,  procuring  charters,  freights,  and  passengers  for  l^the'^benSt^f 
vessels,  on  commission;  that,  during  the  war,  they  were  his  creditors,  in 

'  »  o  #  ^  itself  an  act  of 

also  ship-owners,  but  had  since  sold  their  ships,  and  con-  bankruptcy:— 
fined  themselves  solely  to  the  agency  business ;  and  that,  ^^^  n^^wm^ 
during  the  whole  time  they  had  been  in  business  together,  JjJ^*^"'" 
they  had  never  bought  or  sold  goods  for  profit,  nor  had  the  titie,  without 
they  acted  as  insurance-brokers.    He  further  stated,  that  was  no  creditor 
allrthe  creditors  under  the  jomt  estate,  whose  debts  amount-  JJi  "oufa  wm!° 
ed  to  20/-,  had  agreed  to  accept  a  composition,  and  to  re-  mw«on  against 
lease  them,  in  consideration  of  the  above  assignment  by 
Thomas  Baker  to  the  defendants ;  but  it  did  not  appear 
that  the  release  had  in  fact  been  executed  by  all. 

A  verdict  was  taken  for  the  plaintiff  for  150/.,  subject  to 
a  motion  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  Thomas  Baker  was  not  a  trader  subject  to  the 
bankrupt  laws. 

Mr.  Serjeant  JVikte,  in  the  last  term,  accordingly  obtain* 
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1830.  ed  a  rule  nisi,  in  pursuance  of  the  above  reservation;  and 
also  on  the  ground  that  it  was  not  shewn  that,  even  if 
77iOfnas  Baker  was  subject  to  the  bankrupt  laws,  there 
was  any  creditor  who  was  in  a  situation  to  sue  out  a  com- 
mission against  him. 

Mr.  Serjeant  Cross  now  shewed  cause. — From  the  evi- 
dence, it  appears  that  the  business  carried  on  by  the  two 
Bakers,  was  that  of  ship-brokers,  which  consists  in  pro- 
curing charters,  freights,  and  passengers  for  ships,  and 
paying  over  to  their  employers  the  moneys  received  by 
them,  after  deducting  their  commission;  and  the  principal 
question  is,  whether  a  ship-broker  is  a  broker  within  the 
meaning  of  the  6  Geo.  4,  c.  16,  s.  2,  which  enacts,  **  that 
all  bankers,  brokers,  and  persons  using  the  trade  or  pro- 
fession of  a  scrivener,  receiving  other  men*s  monies  or  es- 
tates into  their  trust  or  custody,  shall  be  deemed  traders 
liable  to  become  bankrupts.*'  The  words, ^'receiving 
other  men's  monies  or  estates  into  their  trust  or  custody,** 
were  not  intended  to  be  confined  to  scriveners,  but  equally 
apply  to  the  three  descriptions  of  persons  named.  A 
banker  is  held  liable  to  the  operation  of  the  bankrupt  laws, 
,  only  because  he  receives  other  men's  monies  into  his  trust 
or  custody.  In  Raiclinson  v.  Pearson  (a),  a  pawn-broker 
was  held  to  be  a  broker  within  the  meaning  of  the  act. 
'  It  is  clear  that  there  was  a  sufficient  act  of  bankruptcy 
on  the  part  of  Thomas  Baker,  provid€;d  he  was  a  trader 
within  the  meaning  of  the  statute,  and  there  was  any  cre- 
ditor capable  of  becoming  a  petitioning-creditor:  but  it  is 
contended  that  the  plaintiff^  has  not  shewn  that  there  was 
such  a  person.  It  was,  however,  incumbent  on  the  de- 
fendants, who  have  undertaken  to  deduce  a  clear  tide, 
to  satisfy  the  purchaser  that  the  party  from  whom  their 
title  was  derived,  was  not  in  a  situation  to  be  made  a  bank- 

{a)  5  Barn.  &  Aid.  124. 
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rapt.  It  was  for  them  to  prove  that  there  was  no  creditor  1830. 
who  could  sue  out  a  commission  against  him;  otherwise 
they  cannot  be  said  to  have  deduced  a  clear  title.  In 
JLowesY.Lush  {a),  the  bill  prayed  a  specific  performance  of 
an  agreement  by  the  defendant  for  a  purchase  from  the 
plaintifi;  Under  the  usual  reference  as  to  the  title,  an 
objection  was  taken,  on  behalf  of  the  purchaser,  upon  a 
deed  executed  by  the  plaintiff  with  a  view  to  the  sale,  as: 
amounting  to  an  act  of  bankruptcy;  being  an  assignment  of 
all  his  effects.  Upon  that  ground  an  exception  was  taken 
by  the  defendant  to  the  Master's  report  in  favour  of  the 
title,  the  plaintiff  in  his  examination  having  sworn  that 
he  owed  no  debt  upon  which  a  commission  of  bankruptcy 
could  issue.  The  Master  of  the  Rolls  there  said:  **  If  a 
trader  has  committed  an  act  of  bankruptcy,  a  very  serious 
question  arises^  whether  the  Court  will  oblige  a  purchaser 
to  take  the  title  from  him  upon  the  mere  possibility  that 
the  act  of  bankruptcy  may  never  produce  any  effect. 
Many  acts  of  bankruptcy  have  been  committed  without 
any  consequences  from  them,  by  which  a  purchaser  could 
be  affected;  but, until  the  time  fixed  by  the  act  of  t^arlia^ 
ment  has  expired,  it  is  extremely  difficult  to  give  him  any  as- 
surance that  he  has  got  an  available  title:  not  merely  a  mar- 
ketable title ;  but  one  which  he  can  take  with  reasonable  safe- 
ty. If  the  plaintiff  can  with  precision  ascertain  that  there 
is  no  creditor  who  can  take  out  a  commission,  there  is  an  end 
of  the  force  of  the  objection:  but  the  difficulty  is,  by  what 
process  that  can  be  ascertained.  It  is  truly  stated,  that, 
even  under  a  reference  to  inquire  what  debts  were  owing 
by  the  plaintiff  at  the  time  when  he  executed  this  deed,  a 
report  that  there  were  none  would  not  give  an  assurance. 
What  obligation  is  there  upon  any  creditor  to  come  in 
before  the  Master:  how,  by  not  coming  in,  would  he  be 
barred  from  the  remedy  which  the  law  gives  him,  of  tak-» 

(fl)  14  Ves.  547. 
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1830.  ing  out  a  commission?  A  report^  then,  that  no  creditor  had 
apipeared  upon  the  advertisement,  would  not  give  security 
to  the  title.  Therefore,  though  it  is  very  important  for 
the  plaintiff,  who  has  entered  into  a  fair  agreement,  yet  it 
would  be  as  hard  on  the  other  hand  that  the  purchaser 
should  be  obliged  to  take  a  title  which  the  Ciourt  cannot 
warrant  to  him."  The  exception  was  accordingly  allowed, 
and  the  bill  dismissed.  Neither  in  law  nor  in  equity  is  a 
purchaser  bound  to  take  a  doubtful  tide.  WUde  v.  Fort  (a), 
Hartley  V.  Smith^b). 

Mr.  Serjeant  WUde,  in  support  of  his  rule.— The  prin- 
ciples upon  which  Courts  of  equity  compel  specific  per- 
formance of  purchase-agreements,  have  nothing  whatever 
to  do  with  the  question,  whether  the  agreement  be  legal 
and  capable  of  being  enforced  in  a  Court  of  law*  In  Lowes 
V.  Lusbi  the  Court  refused  to  compel  a  specific  perform- 
ance under  circumstances  which  a  Court  of  law  could  not 
take  cognizance  of:  and  in  Wilde  v.  Fort,  the  title  appear- 
ed to  be  bad  with  Preference  to  the  particular  facts  of  the 
case;  it  was  incumbent  on  the  vendor  to  remote  the  diffi- 
culty that  existed  as  tp  the  question  of  dower.  Here, 
however,  there  is  a  bond  fide  conveyance  from  a  party  ca- 
pable of  conveying,  made  more  than  twelve  months  prior 
to  the  objection  being  taken. 

The  words  of  the  act,  "  receiving  other  men's  monies  or 
estates  into  their  trust  or  custody,*'  were  clearly  intended 
to  apply  only  to  scriveners;  for,  those  are  the  words  used 
in  describing  scriveners  in  the  first  statute  in  which  diey 
are  introduced,  viz.  the  21  Jac.  1,  c.  19.  A  broker  is  a 
person  sanctioned  by  act  of  Parliament  to  make  bargains 
between  buyer  and  seller.  It  is  no  part  of  his  duty  to  re- 
ceive into  his  trust  or  custody  other  men's  monies  or  es- 
tates.   The  business  of  a  scrivener,  on  the  contrary,  is  ex- 

(a)  4  Taunt  334.  (6)  Buck,  368. 
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pressly  confined  to  the  dealing  with  money.  The  proper  1830« 
business  of  a  ship-broker  is  the  buying  and  selling  of  ships; 
though  they  alsOj  as  agents,  receiye  ireightSj  make 
bargains  for  charters,  and  do  other  acts  not  confined  to 
their  proper  trade.  In  Gibbons  v.  Rule  (a^»  a  ship-broker, 
or  one  who  obtains  on  commission  freights  and  passen- 
gers for  Tessels,  was  held  not  to  be  a  broker  within  the 
statutes  regulating  the  admission  of  brokers  for  the  city  of 
Londonm 

The  conveyance  made  by  Thomas  Baker  for  the  benefit 
of  his  creditors,  constitutes  an  act  of  bankruptcy  only  upon 
its  being  shewn  that  there  has  been  ezchided  firom  parti- 
cipation in  the  fruits  of  it  a  creditor  who  could  take  advan- 
tage of  it  The  onus  of  shewing  that  rests  upoii  him  who 
would  establish  the  liability  of  the  party  to  be  made  a 
bankrupt. 

Lord  Chief  Justice  Tindal. — ^Thb  action  is  brought  to 
recover  a  deposit  paid  by  the  plaintiff  to  the  defendants 
upon  a  contract  for  the  sale  of  an  estate.  The  question 
iSj  whether  the  defendants  are  in  a  condition  to  make  out 
a  good  title  to  the  purchaser.  That  principally  depends 
upon  whether  or  not  the  party  conveying  to  them  was  a 
person  subject  to  the  bankrupt  laws.  A  subordinate  ques- 
tion has  also  arisen  in  the  course  of  the  argument,  viz. 
whether,  supposing  the  person  firom  whom  the  defendants 
derived  title  to  have  been  subject  to  the  bankrupt  laws, 
there  was  any  creditor  in  a  situation  to  take  advantage  of  it 

The  first  question,  viz.  whether  or  not  Thomas  Baker 
was  a  person  liable  to  the  bankrupt  laws,  depends  upon 
the  words  of  the  2nd  section  of  the  statute  6  Geo,  4,  c. 
16,  which  enacts  "that  all  bankers,  brokers,  and  persons 
using  the  trade  or  profession  of  a  scrivener,  receiving  other 

(a)  12  J.  B.  Moore,  539;  &  C.  4  Bing.  dOi. 
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1830;        menis  'monies  or  estates  into  their  trust  or  custody,  and 
persons  insuring  ships  or  their  freight^  or  other  matters, 
against  the  perils  of  the  sea^  shall  be  deemed  traders  lia- 
ble to  become  bankrupt."    It  has  been  contended,  on  the 
part  of  the  defendant,  that,  whether  the  words  of  this  sec- 
tion be  taken  together  or  separately,  Thomas  Baker  is  not 
brought  within  the  enactment — that  he  was  not  a  broker 
within  the  meaning  of  the  act.     Undoubtedly  the  term 
broker,  taken  strictly,  means  a  person  who  makes  contracts 
or  bargains  between  merchant  and  merchant,  for  the  pur- 
chase or  sale  of  goods,  receiving  a  commission  for  his  trou- 
ble ;  or  a  stock-broker  who  makes  bargains  for  the  sale  of 
stock.   In  its  general  application,  however,  it  has  a  more  ex- 
tensive signification.    In  common  parlance,  a  ship-broker  is 
one  who  negotiates  for  the  procuring  of  charters,  freights, 
and  passengers  for  ships ;  and  he  comes  within  the  general 
understanding  of  the  term  broker.     In  Rawlinson  v«  Pear* 
son  la)  a  pawn -broker  was  held  to  be  a  trader  subject  to 
the  bankrupt  laws,  and  yet  it  is  perfectly  clear  that  a  pawn- 
broker is  not  a  person  who  makes  contracts  for  others;  he 
is  merely  a  person  receiving  from  others  deposits  of  goods 
at  interest.     I  think  we  shall  not  be  going  beyond  the  act 
when  we  hold  a  ship-broker  to  be  within  its  operation.    I 
should  have  strongly  felt  the  argument  urged  on  the  part 
of  the  defendant,  if  the  question  had  depended  solely  up- 
on the  words  of  the  statute  Sl«7ac.  l,c«  19;  for,  when  scrive- 
ners are  there  for  the  first  time  introduced  into  the  statutory 
law  for  the  regulation  of  bankrupts,  they  are  described  as 
persons  **  receiving  other  men's  estates  into  their  care."   In 
the  5  Geo*  S,  c.  30,  s.  39,  however,  the  same  description  is 
given  of  a  broker.     The  words  of  the  clause  are — ^'  And 
whereas  persons  dealing  as  bankers,  brokers^  and  factors, 
are  frequently  intrusted  with  great  sums  of  money  and  with 

(a)  6  Barn.  &  Aid.  124. 
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goods  and  effects  of  very  great  value  belonging  to  other  1830. 
persons :  it  b  hereby  further  enacted,  that  such  bankers, 
brokers,  and  factors  shall  be  and  are  hereby  declared  to 
be,  subject  and  liable  to  this  and  other  the  statutes  made 
concerning  bankrupts.**  When,  therefore,  we  come  to  the 
new  act,  and  find  that  it  unites  in  the  one  term,  *'  bankers, 
brokers,  and  persons  using  the  trade  or  profession  of  a 
scrivener,  receiving  other  men's  monies  or  estates  into  their 
trust  or  custody,**  I  do  not  see  why  these  latter  words  should 
not  be  held  to  apply  to  all  the  three  descriptions  of  persons 
therein  mentioned.  This  was  the  opinion  of  the  Judges 
in  RawUnson  v.  Pearson.  Mr.  Justice  Holroyd  there 
said  (a):  "  Lord  Hardwicke's  opinion  in  Highmore  v.  Mol' 
log {b)  having  been  delivered  within  a  veryfew  years  after 
the  statute  5  Geo.  3,  c«  30,  raises  a  strong  inference,  that, 
at  that  time,  pawn-brokers  were  considered  as  a  species  of 
brokers;  and  that  they  therefore  came  within  the  statute. 
The  S9th  section  of  the  statute  5  Geo.  3,  c.  30,  is  not 
merely  an  enacting  clause;  but,  after  reciting  '  that  per- 
sons dealing  as  bankers,  brokers,  and  factors,  are  fre- 
quently intrusted  with  great  sums  of  money,  and  with 
goods  belonging  to  other  persons,'  declares  the  persons 
coming  within  that  description  to  be  subject  to  that  and 
the  other  statutes  made  concerning  bankrupts.  Lord 
Hardwicke's  opinion  being  that  pawn-brokers  are  a  class 
of  brokers,  and  it  appearing  by  the  39th  section  of  the  8ta« 
tute,  that  brokers  are  within  the  provisions  of  the  prior 
bankrupt  laws,  I  think  that  a  pawn-broker  is  clearly  within 
the  intent  of  that  statute.** 

It  appears  that  the  two  Bakers  had  for  many  years  car-    . 
ried  on  the  business  of  ship-brokers,  procuring  on  commis- 
sion freights  and  passengers  for  vessels,  and  consequently 
receiving  into  their  trust  and  custody  monies  of  other  per* 

{a)  5  Barn.  &  Aid.  13t.  (6)  1  Atk.  206. 
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1830.        sons.    I  therefore  think  they  must  be  considered  to  have 
been  brokers  within  the  meaning  of  the  act. 

With  respect  to  the  second  question — whether,  admit- 
ting Thomas  Baker ^  the  person  under  whom  the  vendors  of 
the  estate  derived  title,  to  have  been  a  trader  subject  to 
the  bankrupt  law,  there  was  any  person  to  whom  he  was 
sufficiently  indebted  to  allow  of  a  commission  being  sued  out 
agauist  him — the  brother,  who  was  called  as  a  witness,  said 
that  there  was  no  creditor  lipon  the  joint  estate  capable  of 
being  a  petitioning*creditor;  but  it  does  not  follow  that 
there  was  none  upon  the  separate  estate  of  Thomas 
Baler.  Upon  the  whole^  therefore,  I  think  it  does  not 
appear  with  sufficient  certainty  that  there  was  not  a  creditor 
of  Thomas  Baker  who  might  enforce  the  act  against  him; 
and  consequently  that  we  must  be  governed  by  the  case  of 
Lowes  V.  Lusht  where  the  Master  of  the  RoUs  refused  to 
enforce  a  contract  of  purchase,  because  the  title  was  liable 
to  be  questioned  by  reason  of  the  vendor  being  subject  to 
the  bankrupt  laws.  I  am  therefore  of  opinion  that  there 
is  no  ground  for  disturbing  the  verdict. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  In  com* 
mon  parlance  a  ship-broker  falls  within  the  general  term 
broker.  It  is  part  of  hb  business  to  receive  other  men's 
monies  into  his  trust  and  custody.  He  is  clearly  as  muck 
subject  to  the  bankrupt  law  as  a  pawn-broker.  The  case 
of  RawUnson  v.  Pearson  was  very  ably  argued,  and  de* 
dded  upon  the  most  mature  deliberation;  the  Court  main* 
ly  relying  upon  the  decision  of  Lord  Harduicke  in  High* 
more  v.  MoUoyia),  where  a  pawn-lnroker  was  held  to  be  a 
broker  within  the  statute  5  Geo.  S,  c.  30.  There  was  also 
a  case  from  the  Common  Pleas  at  Lancaster^  ruled  to  the 
same  effect  by  Mr,  Baron  Wood.    I  am  clearly  of  opinion 

(a)  1  Atk.  206. 
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that  the  latter  words  of  the  Snd  section  of  the  late  act —  IBdO; 
''  receiYing  other  men's  monies  or  estates  into  their  trust 
or  custody" — apply  to  brokers  as  well  as  to  scriveners. 
The  Legislature  evidently  intended  that  description  to  ap« 
ply  to  all  the  three  classes  of  persons  mentioned*  The 
preamble  of  the  clause  in  the  5  Geo.  2,  c*  30,  wherein  the 
description  given  to  scriveners  in  the  21  Jac*  I,  c.  19^  was 
first  applied  to  brokers,  recites  that  "  Whereas  persons 
dealing  as  bankers,  brokers^  and  factors,  are  frequently  in- 
trusted with  great  sums  of  money,  and  ¥rith  goods  and  ef- 
fects of  great  value  belonging  to  other  persons/'  The 
6  Geo,  4,  c.  16,  s.  2,  following  that  enactment,  provides, 
*'  that  all  bankers,  brokers,  and  persons  using  the  trade 
or  profession  of  a  scrivener,  receiving  other  men's  monies 
or  estates  into  their  trust  or  custody,  &c.,  shall  be  deemed 
traders  liable  to  become  bankrupt."  It  is,  I  conceive,  im- 
possible to  entertain  a  doubt  upon  the  true  meaning  of 
that  clause.  A  ship-broker  is  clearly  within  its  opera- 
tion. 

With  respect  to  the  seeond  point  also  I  agree  with  my 
Lord  Chief  Justice.  The  witness  only  negatived  the  ex- 
istence of  any  demand  upon  the  joint  estate  of  his  brother 
and  himself,  in  respect  of  which  the  former  might  be  made 
a  bankrupt.  It  was  not  shewn  that  there  were  no  separate 
debts.  A  purchaser  u  not  bound  to  take  a  doubtful  title. 
This  is  at  the  best  doubtful. 

Mr.  Justice  Gaselee. — If  there  were  any  substantial 
doubt  as  to  the  meaning  of  the  term  broker  as  used  in  the 
Sbd  section  of  the  6  Geo.  4,  c.  16,  it  will  be  dispelled  by 
a  reference  to  the  language  of  the  previous  enactment  on 
the  subject  in  the  5  Geo.  2,  c.  30.  There,  after  reciting 
"  that  whereas. persons  dealing  as  bankers,  brokers^  and 
/actors,  are  frequently  intrusted  with  great  sums  of  iqo- 
jiey,  and  with  goods  and  effects  of  great  value  belonging 
to  other  persons,''  it  is  enacted,  that  such  bankers,  brokers, 

oo2 
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1830.^  and  factors  shall  be  subject  and  liable  to  that  and  other 
the  statutes  made  concerning  bankrupts.  It  appears  to 
me  that  a  ship-broker  falls  within  the  description  of  a  bro- 
ker *'  frequently  intrusted  with  great  sums  of  money/'  and 
consequently  also  within  the  description  of  persons  men* 
tioned  in  the  2nd  section  of  the  6  Geo.  4,  c.  16.  An  in- 
surance-broker has  been  held  to  be  within  the  meaning  of 
the  5  Geo.  2,  c.  30. 

A  Court  of  equity  would  not  compel  the  plaintiff  to  ac- 
cept a  title  so  doubtful  as  this.  I  am  therefore  of  opinion 
that  the  rule  should  be  discharged. 

Mr.  Justice  Bosanquet. — I  concur  entirely  with  the 
rest  of  the  Court  upon  both  points.  Thomas  Baker  clearly 
carried  on  the  business  of  a  broker  within  the  meaning  of 
the  statutes.  A  ship-broker  is  one  employed  in  making 
contracts  for  the  hire  or  freight  of  ships,  receiving  the 
money  ari9ing  from  those  contracts  or  freights,  and  hand- 
ing over  the  balance  after  deducting  his  commission.  It 
has  been  contended  that  the  words  in  the  2nd  section  of 
the  6  Geo.  4*,  c.  16,  '^  receiving  other  men's  monies  or  es- 
tates into  their  trust  or  custody/*  apply  exclusively  to  scri- 
veners, and  the  statute  21  Jac.  1,  c.  19,  where  that  de- 
scription is  so  confined,  has  been  referred  to  in  support  of 
that  argument.  But,  in  the  5  Geo.  2,  the  same  expres- 
sions are  used  as  applied  to  bankers  and  brokers  as  well  as 
to  scriveners;  and  the  6  Geo.  4,  c.  16,  s. 2,  combining  all 
these  three  classes  together,  enacts,  ''  that  all  bankers, 
brokers,  and  persons  using  the  trade  or  profession  of  a 
scrivener,  receiving  other  men's  monies  or  estates  into 
their  trust  or  custody,  shall  be  deemed  traders  liable  to  be^ 
come  bankrupt." 

If,  therefore,  I%omas  Baker  be  (as  I  conceive  he  is)  a 
broker  within  the  meaning  of  the  statute,  and  as  such  sub* 
ject  to  the  operation  of  the  bankrupt  law,  the  next  ques- 
tion is,  whether  the  defendants  have  deduced  a  clear  title, 
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BO  as  to  enable  them  to  compel  the  plaintiff  to  complete  his 
purchase.  As  to  this  it  appears  that  the  person  from 
Trhom  their  title  is  derived  was  a  trader,  and  subject  to 
the  bankrupt  law ;  that  he  has  executed  a  conveyance  of 
all  his  property  to  his  creditors,  which  is  of  itself  an  act 
of  bankruptcy,  provided  there  still  remains  a  creditor  un^ 
satisfied,  whose  debt  is  of  sufficient  magnitude  to  enable 
him  to  sue  out  a  commission  thereon.  The  defendants, 
not  having  satisfied  the  purchaser  that  there  was  no  such 
creditor,  have  not  I  think  deduced  a  clear  title.  It  does 
not  appear  that  all  the  creditors  have  executed  the  agree- 
ment of  release.    This  rule  must  therefore  be  discharged. 

« 

Rule  discharged. 


^61 
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Lancaster  and  Another  v.  Christopher  Harrison. 


June  22nd. 


Jl  HIS  was  an  action  of  assumpsit  to  recover  the  amount  The  defendant 
of  four  several  bills  of  exchange,  for  205/.  18*.,  253/.  Is.  J^Jh^^Llif.. 
8rf.,  250/.,  and  233/.  18*.  6rf.,  respectively  drawn  by  the  ^'JJJ;;;  **"^°^  ^ 
defendant  upon  and  accepted  by  one  Charles  Lewis  Har*  indorsed  them 

to  the  pUintiffi, 
TtSOn*  afl  Mcurity  for 

By  indenture  made  the  20th  Februaty,  1828,  between  f^l^  ^J* 
Charles  Lewis  Harrison  of  the  first  part,  the  defendant  by  themtocx. 

i*i  1  ii../«*/*ii.i  «  ^'   A»»  further 

of  the  second  part,  the  plaintiffs  of  the  third  part,  and  one  lecurity,  c.  x. 
Thomas  Borrett  of  the  fourth  part— reciting  "  that  the  wWA  Uiepiaii!! 
plaintiffs  had  agreed  to  discount  for  Charles  Lewis  Harri-  *^  *nddefend- 

,  »nt  respectively 

son  bills  of  exchange  to  the  amount  of  700/.,  drawn  by  the  were  parties, 
defendant  upon  and  accepted  by  Charles  Lewis  Harrison;  b!'S^ lease  oT 

his  hottse,  and 
the  fixtures, 
furniture,  and  effects  therein,  in  trust  that,  at  the  request  of  the  plaintiA,  B.  should  sell  the  same, 
and  apply  the  proceeds  in  discharge  of  debts  then  due  or  thereafter  to  become  due  to  the  plaintiffs. 
The  deed  also  contained  a  proyiso  that  the  premises  should  be  sold  or  offered  for  sale,  and  the  pro- 
ceeds, if  sold,  applied  in  the  manner  specified  in  the  deed,  before  any  proceedings  should  be  com- 
menced against  the  defendant  upon  the  bills.  The  trustee  (with  the  knowledge  of  the  defendant) 
nerer  took  possession,  but  C.  L^  H.  remained  on  the  premises.  The  goods  of  C.  L,  H,  were  after- 
wards sold  by  the  asngnees  appointed  under  a  commission  sued  out  against  him : — Held^  that,  un- 
der the  circumstances,  the  proTiso  wav  no  bar  to  the  plaintiffs'  right  of  action  upon  the  bills. 
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]8d(K        that  Charles  Lewis  Harrison  was  indebted  to  the  plam- 
LAiroi^ER     ^^  ^  ^^®  ^^^'^  of  500/.  for  wine;  and  that  he  had  agreed 
v«  to  assign  the  lease  of  a  house  in  Russell  Street,  with  the 

furniture,  fixtures,  and  other  effects  in  and  about  the  same, 
for  the  purpose  of  securing  to  the  plaintiffs  the  payment 
of  the  said  sum  of  500^,  and  of  the  bills  of  exchange 
which  they  had  discounted  for  himi  and  any  other  drafts 
or  bills  to  be  thereafter  paid,  so  as  the  monies  recoverable 
under  the  security  should  not  exceed  1,0001. — the  said 
Charles  Lems  Harrison  assigned  to  Thomas  Borrett  the 
lease  of  the  house  in  Russell  Street,  and  all  the  furniture, 
fixtures,  and  effects  therein,  upon  trust,  that,  at  the  re* 
quest  of  the  plaintiffs,  the  said  Thomas  Borrett  should 
sell  the  lease  and  furniture  by  public  auction  or  private 
contract,  and  apply  the  proceeds,  first,  in  defraying  the 
expenses  of  executing  the  trust,  and  then  in  paying  and 
satisfying  the  plaintiffs  the  said  sum  of  500/.  due  to  them 
from  Chares  Lewis  Harrison  for  wine,  the  said  sum  of 
700/.  due  on  the  bills  of  exchange,  and  the  sum  to  become 
due  on  any  other  drafts  or  bills  which  the  plaintiffs  might 
thereafter  discount  or  pay  for  Charles  Lewis  Harrison, 
with  interest  on  the  same:  and  it  was  provided,  that  the 
premises  thereby  assigned  should  be  sold  or  offered  for 
sale,  and  the  produce  thereof,  if  sold,  be  applied  in  the 
manner  and  for  the  purposes  specified  in  the  deed,  before 
any  proceedings  shall  be  commenced  by  the  plaintiffs,  or 
any  subsequent  indorsees  of  the  bills  of  exchange,  against 
the  said  Christopher  Harrison,  his  executors  or  adminis- 
•  trators,  to  compel  payment  of  the  bills,  or  any  of  them; 
and  that  no  proceedings  should  be  had  on  the  bills,  unless 
no  person  should  be  willing  to  purchase  the  premises,  or 
the  produce,  after  such  deductions  as  aforesaid,  should  be 
insufficient  to  discharge  the  amount  of  the  Inlls  and  inter* 
est  and  expenses  thereon.** 

This  deed  was  not  executed  hy Borrett,  the  trustee,  nor  had 
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possession  ever  been  taken  by  him  under  it;  but  Charles         1830. 
Lewis  Harrison  remained  upon  the  premises.  In  January,     Lancaster 
18S9,  an  execution  was  issued  against  the  goods  of  Charles  v- 

Lewis  Harrison,  at  the  suit  of  the  plaintiffs^  in  an  action 
upon  one  of  the  bills.  The  officer,  at  his  request,  remain- 
ed in  possession  until  the  15th  April  following,  when  the 
property  was  claimed  by  the  assignees  appointed  under  a 
commission  of  bankruptcy  that  had  in  the  mean  time  been 
sued  out  agamst  him.  The  furniture,  fixtures,  &c.,  and 
the  lease,  were  sold  by  the  assignees,  the  furniture  for 
164/.,  the  fixtures  for  86/.^  and  the  lease  for  102.  The  kst- 
mentioned  sum  was  by  them  paid  over  to  the  plaintiffs; 
the  rest  they  retained  for  the  creditors  under  the  commis- 
sion. All  these  circumstances  occurred  with  the  know- 
ledge of  the  defendant. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  the 
Sittings  in  London,  after  last  Hilary  Term,  it  was  con- 
tended, on  the  part  of  the  defendant,  (that,  according  to 
the  proviso  in  the  deed,  the  present  action  was  premature, 
for  that  the  plaintiffs  had  bound  themselves  not  to  sue  the 
defendant  upon  the  bills,  until  the  premises  had  been  put 
up  to  sale,  and  the  proceeds  (if  sold)  found  to  be  insuffi- 
cient to  dbcharge  the  amount  of  the  bills  and  interest  and 
expenses  thereon;  meaning  (it  was  insisted)  a  sale  by  the 
trustee  named  in  the  deed;  and  that  such  proviso  was 
not  complied  with  by  the  sale  by  the  assignees  that  had 
taken  place. 

His  Lordship  was  of  opinion  that  this  was  no  answer  to 
an  action  by  the  plaintiffs,  but  that  the  defendant's  reme- 
dy, if  any,  could  only  be  against  the  trustee,  in  equity,  for 
not  promptly  acting  in  pursuance  of  the  trust. 

A  verdict  was  thereupon  taken  for  the  plaintiffs,  for  the 
amount  of  the  bills  less  the  10/.  produced  by  the  sale  of 
the  lease  ;i  and  leave  was  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit* 
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1830.  ]vf  r.  Serjeant  Wildet  in  the  last  Temii  accordingly  ob* 

Lancaster     Gained  a  rule  nisi. — He  submitted  that  it  was  for  the  plain- 
„    V.  liffs  tQ  put  the  trustee  in  motion. 

Harrison.  ^'' 

Mr.  Seijeant  Taddy  and  Mr.  Serjeant  Ooulbum  now 
shewed  cause — The  proviso  in  the  deed  constitutes  no  de- 
fence in  law,  whatever  the  equitable  rights  of  the  defend- 
ant may  be.  A  covenant  not  to  sue  generally,  may  be 
pleaded  in  bar,  because  it  constitutes  a  general  release; 
but  a  covenant  not  to  sue  until  a  particular  messuage  should 
be  sold  (as  in  this  case),  could  neither  be  pleaded  in  bar  nor 
given  in  evidence  under  the  general  issue:  it  must  be  the 
subject  of  a  cross-action.  Neither  does  the  supposed  negli«» 
gence  of  the  trustee  afford  any  ground  of  defence  to  this 
action. 

Mr  Serjeant  fFilde,  in  support  of  his  rule. — The  defend- 
ant is  only  a  surety,  and  is  therefore  entitled  to  a  strict 
performance  of  the  proviso  on  the  part  of  the  plaintiffs.  By 
that  proviso,  the  defendant,  as  surety,  was  not  to  be  charg- 
ed on  the  bilk,  until  the  happening  of  a  certain  event,  viz* 
a  sale  by  the  trustee.  The  sale  by  the  assignees  was  pro- 
ductive of  a  result  very  different  from  that  which  would 
have  followed  a  sale  by  BorretL  The  deed  provides  that 
Borreit  should  sell ''  at  the  request  of  the  plaintiffs."  The 
time  of  sale  was  therefore  in  their  discretion,  and  not  in 
that  of  the  defendant.  The  sale  by  the  assignees  was  not 
a  compliance  with  the  proviso.  The  action  therefore  is 
premature,  and  falls  within  the  principle  of  Tatlock  v. 
Smith  (a).  There,  the  defendants  entered  into  an  agree- 
ment with  their  creditors  that  trustees  should  be  appoint- 
ed for  the  purpose  of  settling  their  affairs,  by  the  collec- 
tion, sale  and  division  of  their  estate  and  effects  equally 
among  their  creditors;  and  it  was  agreed  that  the  trustees 

(a)  3  Moore  &  P.  676;  5.  C.  6  Bing.  339. 


IN  THfi  ELEVENTH  YEAR  OF  QEO.  IV.  S65 

should  take  a  conveyance  and  assignment  pf  the  estate  and         1830. 
effects,  and  manage  the  defendants'  affairs  until  each  ere*     lamcastek 
ditor  should  have  received  full  payment  of  his  debt,  the  * 

surplus  to  be  paid  over  to  the  defendants ;  and  the  defend- 
ants agreed  to  make  a  conveyance  and  assignment  of  all 
their  estate  to  the  trustees  whenever  thereunto  required — 
the  deed  to  contain  all  usual  and  necessary  clauses.  The 
trustees  took  possession  of  the  defendants'  effects,  and 
paid  their  creditors  ten  shillings  in  the  pound.  A  deed  of 
conveyance  was  prepared,  which  the  trustees  called  on  the 
defendants  to  execute,  but  which  they  refused  to  do,  as  it 
did  not  coDtam  a  clause  of  release.  At  the  time  the  deed 
was  tendered,  one  of  the  defendants  only  was  present,  and 
the  meeting  at  which  it  was  produced  was  adjourned  for 
the  purpose  of  procuring  the  assent  of  the  other  defend- 
ant. The  plaintiffs,  who  were  creditors,  and  had  signed 
the  deed,  and  received  thereunder  ten  shillings  in  the  pound 
upon  the  amount  of  their  debt,  in  the  mean  time  sued  the 
defendants  for  the  residue.  The  Court  held  the  action  to 
he  premature,  inasmuch  as  the  agreement  contemplated  a 
temporary  suspension  of  the  right  of  the  creditors  to  sue, 
and  was  still  in  force.  Lord  Chief  Justice  Tindal  there 
said  (a):  ''The  ground  on  which  I  directed  the  plaintiffs 
to  be  nonsuited  was,  that  they  were  not  in  a  situation  to 
bring  this  action  after  the  agreement  they  had  entered  in- 
to, unless  they  could  shew  that  it  was  no  longer  in  force, 
or  that  it  bad  been  broken  by  the  defendants.  But  there 
was  a  total  absence  of  proof  of  either  of  these  facts.  The 
parties,  by  entering  into  the  agreement,  contemplated  a 
suspension  of  the  plaintiffs'  right  to  sue  as  creditors,  whilst 
the  agreement  was  in  operation." 

Lord  Chief  Justice  Tindal. — The  question  in  this  case 

(a)  3  Moore  &  P.  686. 
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1830.        depends  apon  the  construction  of  the  proviso  in  tbe  deed 

Lancambk     ^^  February t  1828.     Christopher  Harrison ,  it  appeafs, 

^-  was  only  a  surety  for  certain  debts  and  engagements  of  his 

HAERISOir. 

brother.  By  this  proviso  it  is  stipulated^  that  the  pre- 
mises thereby  assigned  should  be  sold  or  offered  for  sale, 
and  th0  produce  thereof  (if  sold)  applied  in  the  manner 
and  for  the  purposes  specified  in  the  deed,  before  any 
proceedings  should  be  commenced  by  the  plaindfis,  or 
any  subsequent  indorsees  of  the  bills  of  exchange,  against 
Christopher  Harrison^  his  executors,  &c.,  to  compel  pay« 
ment  of  the  bills,  or  any  of  them ;  and  that  no  proceedings 
should  be  had  on  the  bills,  unless  no  person  should  be  will- 
ing to  purchase  the  premises,  or  the  produce  (after  certain 
deductions)  should  be  insufficient  to  discbarge  the  amount 
of  the  bills,  and  interest  and  expenses  thereon.  It  has 
been  contendedi  on  behalf  of  the  defendant,  that  this  pro- 
viso operates  as  an  agreement  on  the  part  of  the  plaintiffs 
that  they  should  not  sue  the  defendant  upon  the  bills,  un- 
til those  events  pointed  at  by  the  proviso  should  have  tak- 
en place;  that  is,  until  the  premises  had  been  offered  for 
sale,  and  the  produce  of  that  sale  applied  in  the  stipulat- 
ed manner.  If  we  take  this  proviso  according  to  the  let- 
ter, it  has  in  fact  been  complied  with.  It  seems  the  pre- 
mises have  been  put  up  to  sale.  But  it  is  argued  that  a 
sale  by  the  assignees  of  Charles  Lewis  Harrison  was  not 
the  kind  of  sale  contemplated  by  the  proviso;  and  that  it 
should  have  been  a  sale  by  the  trustee  named  in  the  deed, 
for  the  purposes  mentioned  in  the  deed.  It  seems  to  me, 
however,  that  this  affords  only  a  ground  of  complaint 
against  the  trustee ;  it  is  a  mere  ndn-execution  of  the  trust 
by  him:  but  it  clearly  is  no  answer  in  point  of  law  to  an 
action  brought  upon  the  bills.  Upon  the  whole,  it  seems 
to  me,  that,  if  there  be  any  remedy  for  the  defendant  un- 
der this  deed,  it  must  be  by  application  to  the  Court  of 
Chancery^  either  against  the  trustee,  or  to  injoin  the  plain- 
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tiffs  from  suing  on  the  bills.     I  am  therefore  of  opinion        1830. 
that  this  rule  should  be  discharged.  S^   "     " 


Mr.  Justice  Gasklee  (a). — I  am  of  opinion  that  the  rule 
for  entering  a  nonsuit  in  this  case  ought  not  to  be  made 
absolute ;  for,  the  proviso  in  the  deed  does  not  amount  to  a 
general  covenant  not  to  suCj  so  as  to  operate  as  a  perpetual 
bar.  In  the  case  of  Dean  v.  NewhaU  {b\  it  was  held,  that, 
if  the  obligee  of  a  bond  covenant  not  to  sue  one  of  two 
joint  and  several  obligors,  and,  if  he  do,  that  the  deed  of 
covenant  may  be  pleaded  in  bar,  he  may  still  sue  the  other 
obligor.  A  passage  is  there  cited  from  12  Modem  Re- 
port*,  551 ,  where  it  is  said,  ''  that,  if  A.  and  J3.  be  jointly 
and  severally  bound  to  C  in  a  sum  certain,  and  C  cove- 
nants with  A.  not  to  sue  him,  that  shall  not  be  a  release, 
but  a  covenant;  because  he  covenants  only  not  to  sue  A., 
but  does  not  covenant  not  to  sue  B.;  for,  the  covenant  is 
not  a  release  in  its  nature,  but  only  by  construction,  to 
avoid  circuity  of  action."  But,  although  I  concur  with  my 
Lord  Chief  Justice  in  thinking  that  this  rule  should  be 
made  absolute,  still  I  entertain  considerable  doubt  as  to 
the  amount  for  which  the  verdict  ought  to  stand;  for,  it 
does  not  appear  that  it  was  through  any  neglect  on  the 
part  of  the  defendant  that  the  assignees  of  Charles  LetoU 
Harrison  obtained  possession  of  the  property. 

Mr.  Justice  Bosanquet. — I  am  also  of  opinion  that  this 
rule  must  be  discharged.  If  the  terms  of  the  proviso  could 
be  taken  to  amount  to  a  covenant  not  to  sue  for  a  given 
time,  or  until  the  happening  of  a  given  event  (c),  an  action 
commenced  before  the  stipulated  time  would  undoubtedly 
be  premature,  and  could  not  be  supported ;  or,  if  the  trusts 


(a)  Mr.  Justice  Park  >vas  at         (c)  See  Tatlock  v.  SmUh,  antCy 
Chambers.  Vol.  3,  p.  676. 

{b)  8  Term  Rep.  168. 
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1830. 


Lancastek 

V. 

Hareisox. 


of  the  deed  have  not  been  in  due  manner  carried  into  ex- 
ecution,  that  might  be  a  ground  for  an  application  to  a 
Court  of  equity,  or  for  a  cross-action,  but  it  clearly  could 
be  no  bar  to  the  maintenance  of  this  action. 


Rule  discharged* 


June  22nd* 

The  Sheriff  is 
retponaible  for 
the  acta  of  hit 
officer,  though 
not  within  the 


Underbill  v.  Sir  T.  Wilson,  Bart.,  late  Sheriff  of 

Kent* 

Jl  his  was  an  action  of  assutnpsii  brought  by  the  plain- 
tiff against  the  defendant,  the  late  Sheriff  of  the  county 

of  Kent f  to  recover  the  balance  of  money  received  by  him 
strict  line  of  his  under  an  execution  issued  against  the  effects  of  the  plain- 

datV)  provided        ,  o  * 

such  acts  be  af-    tiff,  at  the  suit  of  oUc  Thomos  Prickett,  after  payment  of 

e?to  or  adopted  ^^®  amount  of  the  levy,  King*s  taxes,  rent,  &c.,  and  expen- 
by  the  sheria     g^g  ^f  ^jj^  execution. 

Tbe  piaintiD  s 
goods,  farming- 
stock,  &C.,  hav- 
ing been  seised 
under  an  execu- 
tion at  tbe  suit 
of  one  P.,  the 
parties,  with  the 
assent  of  the 
officer,  agreed 
that  the  latter 
should  remain 
in  possession  for 

a  certain  period,  fendant  to  be  cxecuted,  indorsed  to  levy  418/.  I2s.  M., 
Arm  should  in    besides  costs  of  the  writ.  Sheriff's  poundage,  officer's  fees, 

the  mean  time 

be  managed  by 

the  plaintiff. 

The  Sheriff  in 

his  return  took 

credit  for  tbe 

money  laid  out 

upon  the  farm ;  and  an  action  was  brought  in  his  name  by  the  under-sheriff,  wherein  a  sum  of 

money  was  recovered  upon  a  contract  entered  into  by  the  officer  with  an  in-coming  tenant,  for  the 

sale  of  hay,  &c  ,  the  receipt  of  which  sum  was  admitted  in  a  letter  written  by  the  under-sheriff  to 

the  plaindiTs  attorney: — Held,  that  this  was  suftpient  evidence  of  an  assenting  by  the  Sheriff  to 

the  acts  of  his  officer;  and  consequently  that  he  was  liable  to  the  plaintiff  for  the  surplus  proceeds 

•f  the  gobds  after  satisfying  the  levy  and  expenses. 


The  cause  was  tried  before  Lord  Chief  Justice  Tindal, 
at  the  Sittings  at  Westminster  after  the  last  term.  The 
facts  given  in  evidence  were  as  follow : — 

In  the  month  of  jlpril  or  May,  1828,  an  execution  is- 
sued against  the  effects  of  the  plaintiff,  at  the  suit  of 
Prickett,  returnable  on  the  first  day  of  Michaelmas  Term 
following,  which  writ  was  afterwards  delivered  to  the  de- 


and  all  other  incidental  expenses ;  whereupon  the  Sheriff 
issued  his  warrant  to  Ricfutrd  Hoskins,  his  bailiff.  The  of- 
ficer accordingly  took  possession  of  the  plaintiff's  goods. 
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farming-stocki  &c.  An  agreement  was  afterwards  enter- 
ed into  between  Pricketi  and  UnderhiU,  that  Hoskins 
should  remain  in  possession  until  MichiielmaSi  at  which  '- 

time  one  Martin  was  to  become  tenant  of  the  farm,  the 
plaintiff  in  the  mean  time  to  continue  to  manage  the  farm, 
as  a  sale  would  be  more  beneficial  at  that  period.  The 
officer  agreed  to  this  arrangement,  and  remained  in  pos- 
session until  Michaelmas^  from  time  to  time  supplying  the 
plaintiff  with  money  for  the  purposes  of  the  farm,  and  pay- 
ing wages  and  expenses;  and  at  the  expiration  of  that 
time  the  household  furniture  was  sold  by  auction,  ilfar- 
ttn^  the  in-coming  tenant,  had  agreed  to  take  the  hay,  strawj 
underwood,  manure,  &c.,  at  a  valuation.  They  were  ac- 
cordingly valued  at  190/.,  of  which  Martin  refused  to  pay 
more  than  84/.  14«.  6(/. 

The  Sheriff  having  been  ruled  to  return  the  writ,  re- 
turned as  follows: — 

"  I  have  levied  and  made  of  the  goods  and  chattels  of 
Henry  Under hiU  to  the  value  of  750/.  13«.  4cf.)  out  of 
which  I  have  paid — for  rent,  143/. — for  King's  taxes,  4/« 
8s.  4cL — for  duty  on  hops,  49/.  9s. — for  labour  and  ex- 
penses, 145/.  lis.  4i/. — for  possession  and  auctioneer's 
charges,  48/.  lOs.  7d.;  and  the  residue,  after  deducting 
therefrom  the  Sheriff's  legal  poundage,  I  have  ready,  as 
by  the  said  writ  I  am  commanded ;  and  the  said  Henri/ 
Underhill  hath  not  any  other  or  more  goods  or  chattels  in 
my  bailiwick,  &c.,  ftc." 

This  return  was  objected  to  by  Prickeifs  attorney,  for- 
asmuch as  it  only  included  84/.  14^.  6d.  of  the  sum  at 
which  the  hay,  straw,  &c.,  were  valued  to  Martin.  Ac- 
cordingly, ia  Hilary  Term,  1829,  an  action  was  commenc* 
ed  by  the  Sheriff  against  Martin,  to  recover  from  him  the 
ftiU  amount  of  the  valuation.  This  action  was  conducted 
by  the  under-sheriff.     Martin  suffered  judgment  by  de*^ 


570  CASES  IK  TRINITY  TERM, 

1830.        fault;  atid^  on  the  execution  of  a  writ  of  inquiry,  the  dam-* 
Uh  brhi  l     ^^^  ^^^^  assessed  at  146/.  lis.  lOd,,  being  the  amount  of 
V.         >  the  valuation,  less  a  sum  of  43/.  ISs.  2d.  paid  by  Martin  to 
the  landlord  for  rent  on  the  plaintiflTs  account.    The  dam- 
ages and  costs  were  subsequently  paid  by  Martin* 

On  the  ^rd  November,  1829,  the  following  letter  was 
addressed  by  the  under-sheriff  to  the  plaintiff's  attor* 
ney: — 

*'  Prickett  v.  UnderhiU. 

*'  Sir, — ^This  writ  is  returned  and  filed  in  the  proper  of** 
fice,  and  you  will  see  from  that  what  amount  was  levied  at 
the  time  the  return  was  made;  since  which  we  have  reco- 
vered from  a  Mr.  Martin  a  further  sum  upon  a  valuation 
made  to  him,  which  must  be  added  to  the  Sheriff's  return 
as  soon  as  we  can  settle  with  the  plaintiff,  which  we  have 
not  been  able  to  do.  If  you  are  concerned  for  UnderhiU, 
you  may,  on  making  an  appointment,  inspect  the  accounts 
at  our  oflSce  now  in  our  possession. 

"  Mr.  Underhill,  however,  who  is  related  to  the  plaintiff, 
and  for  whose  accommodation  the  farm  was  carried  on, 
knows  pretty  well  the  amount  of  the  expenses ;  he  himself 
having  received  from  the  officer  and  laid  out  the  greater 
part  of  the  money.    Your's  &c.     . 

Palmer  ^France.** 


€t 


The  Jury  returned  a  verdict  for  the  plaintiff,  for  l2iL 
Leave  having  been  reserved  to  the  defendant  to  move  to 
set  aside  this  verdict  and  enter  a  nonsuit — 

Mr.  Serjeant  Spankie,  in  Easter  Term  last,  accordingly ' 
obtained  a  rule  nisi. — Hoskins,  when  he  became  a  party 
to  the  arrangement  entered  into  between  Prickett  and  the 
present  plaintiff,  ceased  to  be  the  agent  of  the  Sheriff,  and 
became  that  of  the  plaintiff.  The  action,  therefore,  should 
have  been  brought  against  Hoskins.    It  is  laid  down  in  a 
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variety  of  eases,  that  the  Sheriff  is  discharged  where  there        1890> 
is  any  dealing  with  the  officer  that  is  inconsistent  with  bis     j^^;;;^^^ 
absolute  duty.    In  Crowder  v.  Long  (a),  the  bailiff  hayinff  «• 

acted  out  of  the  line  of  his  duty,  it  was  held,  that,  as  be- 
tween the  Sheriff  and  the  execution-creditor,  the  act  of 
the  bailiff  was  not  to  be  considered  the  act  of  the  Sheriff, 
so  as  to  fix  the  latter  with  knowledge  of  the  misconduct 
of  his  officer.  In  Porter  v.  Viner  (i),  it  was  held  that  the 
appointing  a  special  bailiff,  or  giring  special  directions  to 
a  particular  bailiff,  discharged  the  Sheriff.  So,  in  PalUs' 
ter  v.  PalUsier  (c),  the  Sheriff  was  held  to  be  discharged, 
by  the  plaintiff's  appointing  a  special  bailiff  and  agent  to 
manage  the  sale,  although  the  Sheriff  returned  that  he 
had  sold,  and  that  he  had  paid  the  sum  illegally  deducted 
for  the  auction.  The  only  peculiarity  in  the  present  case, 
to  distinguish  it  firom  Crowder  v.  Long,  is,  the  action 
brought  in  the  name  of  the  Sheriff.  That,  however,  was 
a  mere  continuation  of  the  same  agency. 

« 

Mr.  Serjeant  Wilde  now  shewed  cause. — ^The  acts  of 
Hosiins,  if  not  done  as  the  agent  of  the  Sheriff,  were  at 
all  events  subsequently  recognised  and  adopted  by  him. 
The  return  embraces  the  sums  expended  by  Hoskins,  un« 
der  the  directions  of  the  plaintiff,  in  the  management  of 
the  farm:  and  the  letter  of  the  under-sheriff  acknowledges 
the  receipt  of  the  money  which  was  recovered  from  Mar^ 
iin,  the  in-coming  tenant,  in  the  action  brought  against 
him  by  the  Sheriff  upon  the  contract  entered  into  by  him 
with  the  officer.  The  case  of  Crowder  v.  I^mg  can,  there- 
fore, have  no  application  to  the  present. 

Mr.  Serjeant  SpanJcte,  in  support  of  his  rule. — ^The 
Sheriff  is  clearly  not  responsible  for  acts  done  by  his  offi- 


(a)  S  Bam.  &  Cress.  598    5.  C.         (6)  1  Chit.  Rep.  613,  n. 
3  Man.  &  Ryl.  17.  (c)  Ibid. 
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1830.         cer  out  of  the  strict  line  of  his  duty.     Cook  v.  Palmer  (a), 
Ukderhill     is  ^  distinct  authority  to  shew  that  the  acts  of  the  Sheriff 
are  severable  from  those  of  the  officer.    There,  the  She- 
riff returned  to  a  writ  otjieri  facias ^  that  he  had  goods 
which  remained  in  his  hands  for  want  of  buyers,  and  it 
was  afterwards  agreed  between  the  parties  and  the  officer 
in  possession  (in  which  agreement  the  Sheriff  did  not  join), 
that  the  whole  of  the  goods  should  be  sold  for  a  gross 
sum,  which  was  more  than  sufficient  to  pay  the  debt:  the 
officer  who  received  the  money  having  become  bankrupt — 
it  was  held  that  the  Sheriff  was  not  liable  for  the  surplus. 
Mr.  Justice  Bayley  said:  "  An  arrangement  was  made  by 
the  plaintiffs  and  Theobald^  authorizing  the  officer  to  sell 
the  whole  of  the  goods  for  a  certain  sum.     Upon  that  sale 
the  officer  was  identified  with  the  Sheriff  to  the  extent  of 
the  sum  to  be  levied,  but  no  further,  his  authority  to  sell 
to  a  greater  extent  not  being  derived  from  the  Sheriff,  but 
from  the  plaintiffs  and  Theobald,  who  thereby  made  him 
their  agent  as  to  that  part  of  the  transaction." 

Lord  Chief  Justice  Tindal. — ^The  question  in  this  case 
is,  whether  this  action  for  money  had  and  received  should 
have  been  brought  against  the  Sheriff,  or  against  his  offi- 
cer, HoskinSf  who  acted  as  the  agent  of  the  plaintiff.  It 
is  contended  on  the  part  of  the  Sheriff,  that  Hoskins  alone 
was  liable.  Undoubtedly,  at  the  commencement,  Hoskins 
was  acting  solely  as  the  agent  of  UnderhiU  in  the  manage- 
ment of  the  farm,  and  for  what  was  done  by  him  in  that  capa- 
city the  Sheriff  is  clearly  not  responsible.  The  mere  act  of 
the  return  to  the  writ  would  not  conclude  the  Sheriff.  As 
between  him  and  the  plaintiff,  lie  could  not  avoid  making 
the  return.  But  that  which  puts  him  out  of  the  protec- 
tion  of  the  Court  is,  the  letter  written  by  the  under-sher- 
iffs to  the  plaintiff's  attorney,  wherein  they  say — "  We 

{h)  6  Barn.  &  Creis.  739;  S,  C.  9  Dow.  &  RyL  723. 


IN  THE  ELEVENTH  YEAR  OF  GEO.  IV. 

have  recovered  from  a  Mr.  Martin  a  further  sum  upon  a 
valuation  made  to  him,  which  must  be  added  to  the  Sher- 
iff's return  as  soon  as  we  can  settle  with  the  plaintiff, 
which  we  have  not  been  able  to  do.  If  you  are  concern- 
ed for  UnderhiU,  you  may,  on  making  an  appointment,  in- 
spect the  accounts  at  our  office,  now  in  our  possession. 
Mr.  Underhillf  however,  who  is  related  to  the  plaintiff, 
and  for  whose  accommodation  the  farm  was  carried  on, 
knows  pretty  well  the  amount  of  the  expenses;  he  himself 
having  received  from  the  officer,  and  laid  out,  the  greater 
part  of  the  money."  After  this,  can  it  be  said  that  the 
Sheriff  has  not  adopted  the  act  of  his  officer?  The  maxim 
respondeat  superior  would  have  been  said  to  apply,  if  the 
action  had  been  brought  against  the  bailiff. 
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Underbill 

«. 

Wilson. 


The  rest  of  the  Court  concurring — 


Rule  discharged. 


ALCOCK  r.  CoOKE.  j^^  23rrf. 

This  was  an  action  of  trover  brought  to  try  the  plaintiff's  The  Court  re- 
right  to  take  wreck  of  vessels  cast  on  shore  in  the  parish  the  venue,  in  aa 
ofiSti//iwi.fV/*^-JI/ar**,inthecountyofiiiM?o/it(a).   The  fr^^VJL^^to 
venue  was  laid  in  London.  Lineohuhire,  on 

the  ground  that 
all  the  defend- 

Mr.  Seijeant  Adam,  on  |he  first  day  of  the  present  Je°rid.dtXt 
term,  obtained  a  rule  tuti  to  change  the  venue  to  Lincoln-  county,  and  that 

'  one  01  them  was 

skire,  upon  affidavits  stating  that  one  John  Johnson,  the  very  aged  and 

could  not  lafely 
be  moved— the 
plaintiff's  wit- 
nesses all  residing  in  London  i  but  they  ducted  that  the  evidence  of  that  particular  witness  should 
be  read  from  the  Judge's  notes  of  a  former  trial  between  the  parties  relative  to  the  same  subject- 
matter. 


VOL.  IV. 


(a)  r«fe  ante.  Vol.  2,  p.  636. 
PP 
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isao.  most  material  witness  for  the  defendant,  who  was  upwards 
of  eighty  years  of  age,  and  resided  about  forty  miles  from 
Lincoln,  and  one  hundred  and  fifty  from  London^  could 
not  safely  be  brought  up  to  town  to  give  evidence;  and 
also  that  all  the  other  witnesses  resided  in  Lincolnshire. 

Mr.  Serjeant  WUde  now  shewed  cause,  upon  an  affida- 
vit which  stated  that  the  plaintiff  had  five  witnesses  whom 
it  would  be  necessary  for  him  to  take  down  from  London 
in  the  event  of  the  venue  being  changed.  He  submitted 
that  it  was  not  competent  to  the  Court  to  change  the  ve- 
nue  in  a  transitory  action,  in  which  the  plaintiff  had  a  right 
to  lay  it  where  he  pleased,  merely  to  favour  the  defend- 
ant:  and  he  offered  to  consent,  on  the  part  of  the  plaintifi> 
that  the  evidence  given  by  Johnson  on  the  former  trial, 
should  be  read  from  the  Judge's  notes,  or  that  he  might 
be  examined  by  two  barristers  upon  the  circuit. 

Mr.  Serjeant  Adams  stated,  that  nearly  all  the  plaintiff's 
witnesses  were  clerks  in  public  offices,  who  would  be  call- 
ed for  the  mere  formal  proof  of  certain  documents,  as  to 
which  he  offered  to  make  admissions. 

Lord  Chief  Justice  Tindal. — The  general  rule  is,  that, 
in  transitory  actions,  the  plaintiff  may  lay  the  venue  mhat 
he  pleases ;  and  the  Court  will  o&Iy  interfere  to  change  it 
where  it  is  sworn  that  an  impartial  trial  cannot  be  had  in 
the  county  where  it  is  originally  laid,  or  where  it  appears 
that  the  expense  of  trying  the  cause  there  will  greatly  ex- 
ceed that  of  trying  it  at  the  place  to  which  it  is  proposed 
to  move  the  venue.  The  present  is  a  mixed  case;  there 
are  witnesses  on  both  sides  whom  it  would  be  necessary,  in 
the  one  case,  to  bring  up  to  London,  in  the  other  to  take 
down  to  Lincoln.  We  cannot  try  the  balance  of  inconve- 
nience. The  general  rule,  therefore,  must  prevail.  But, 
on  the  ground  of  the  inability  of  the  witness  Johnson  to 
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attend  to  give  his  evidence  in  London^  the  evidence  given 
by  him  on  the  former  trial  between  these  parties^  may  be 
read  from  the  Judge's  notes. 

Rule  discharged  accordingly. 
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Shillito  v.  Theed. 

Assumpsit  on  a  bin  of  exchange,  by  indorsee  against 
acceptor.  The  plaintiff  having  been  nonsuited  in  conse- 
quence of  the  non-attendance  of  two  witnesses  who  had 
been  subpoenaed  by  him  for  the  purpose  of  proving  the 
hand-writing  of  the  acceptor — 

Mr.  Serjeant  Jonet  obtained  a  rule  msi  for  a  new  trial, 
upon  payment  of  costs. 

Mr.  Serjeant  Wilde,  contra,  contended  that,  as  there 
was  no  fault  in  the  defendant,  he  was  entitled  to  retain  his 
judgment. 


Wednadayf 
June  23n2. 

The  Court 
granted  a  new 
hhi,  on  pay- 
ment of  costs, 
where  the  plain- 
tiff had  been 
nonsiuted,  in  an 
action  against 
the  acceptor  of 
a  biU  of  ex- 
change, by  rea- 
son of  the  ac- 
cidental absence 
of  the  witnesses 
subposnaed  by 
him  to  prove 
the  hand-writing 
of  the  defend- 
ant. 


Lord  Chief  Justice  Tindal. — I  think  the  plaintiff  ought 
to  have  the  benefit  of  a  new  trial,  on  payment  of  costs. 

The  rest  of  the  Court  concurring — 

Rule  absolute  accordingly. 
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Wednesday,  LlNo's  Bail. 

June  23ra, 

In  the  case  of  xSAIL  in  this  causc  (a  country  cause)  were  attempted  to 
^u  where  time  ^^  justified  by  affidavit  on  the  17th  instant;  but,  they  being 
had  been  aUow-  opposed  by  affidavits  alleging  their  insufficiency,  the  Court 
fidavits  im-  allowed  the  defendant  a  week  to  answer  the  plaintiflTs  af- 
n^dency,  the  fidavits,  without  prejudice  to  the  proceedings.  The  de- 
aii^Aedt'^*^  fendant  declined  to  avail  himself  of  that  leave,  but  put  in 
fendantinthe     fresh  bail,  which  were  now  opposed  by — 

mean  time  to 


Justifyfreihbail. 


Mr.  Serjeant  Andrews,  on  behalf  of  the  plaintiff,  upon 
an  affidavit  setting  forth  the  above  facts. 

Mr.  Serjeant  Stephen,  on  the  part  of  the  defendant, 
contended  that  he  was  not  bound  to  avail  himself  of  the 
leave  given  him  by  the  Court  on  the  former  occasion,  but 
might,  on  finding  the  first  bail  to  be  insufficient,  put  in 
other  bail,  in  order  to  prevent  an  attachment  against  the 
Sheriff;  and  that  the  only  consequence  of  rejecting  the 
present  bail  would  be  to  put  the  defendant  to  the  unne- 
cessary expense  of  moving  to  set  aside  the  attachment, 
which  he  might  do,  upon  an  affidavit  of  merits,  and  put« 
ting  in  fresh  bail* 

Lord  Chief  Justice  Tindal. — I  think  this  case  is  to  be 
decided  exactly  on  the  same  principle  as  if  the  bail  had 
been  in  the  box  and  examined  in  the  first  instance.  Had 
they  been  there,  they  might  have  been  questioned  as  to 
their  sufficiency,  and  called  upon  to  answer  objections; 
and  they  would  be  accepted  or  rejected  instanter.  As  an 
indulgence  to  the  defendant  in  this  case,  a  week  was  al- 
lowed for  the  bail  to  make  answer  to  the  affidavits  produc- 
ed on  the  part  of  the  plaintiff  to  impeach  their  sufficiency. 
The  moment  that  answer  arrived,  the  bail  would  be  taken 
nunc  pro  tunc.    Finding,  however,  the  affidavits  too  strong 
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to  be  answered,  the  defendant  thinks  proper  to  put  in         1830. 
other  bail.    That  is  taking  a  step  he  is  not  entitled  to  take »     lino's  Bail, 
and,  whatever  hardship  it  may  entail  upon  the  defendant, 
the  practice  of  the  Court  must  be  adhered  to. 

Mr.  Justice  Park. — If  we  were  to  do  what  this  defend- 
ant requires  of  us,  it  would  put  an  end  to  the  practice  of 
granting  any  indulgence  in  the  case  of  country  bail. 

Rejected  (a). 

(a)  By  the  General  Rules  of  Tri-  bail,  of  whom  notice  shall  be  given, 
nity  Term,  1  &  2  Will,  4,  (vide  pott,  shall  not  be  changed  without  leave 
Vol.  5),  it  is  ordered—"  That  the     of  the  Court  or  a  Judge." 


Charles  Mitchell  and  Margaret  his  Wife,  and  John  Wednesday, 
Tarleton  and  Isabella  his  Wife,  v.  Lady  Bithiah  ***  ^^^^' 
Hughes. 

J  HIS  was  a  writ  of  entry.     The  count  was  as  follows:-*  The  husband  of 

"  Charles  MitcheU,  Esq.,  and  Margaret  his  wife,  in  ^^^^ll^l^ 
right  of  the  said  Margaret,  and  John  Tarleton,  Esq.,  and  <»me  bankrupt 

t         <•    1  after  an  abate- 

Isabella  his  wife,  in  right  of  the  said  Isabella,  by  W.  H.  menu-^ffeid, 
C.  their  attorney,  demand  against  Lady  Bithiah  Hughes,  bring  a  writ  of* 
widow,  four  stables,  four  other  out-houses,  and  four  acres  f ^^^  ?""*'^  I*^ 

'  nis  assigness  by 

of  land^  with  the  appurtenances,  situate,  lying,  and  being  ^^^  bargain  and 
in  the  parish  of  All  Saints,  in  the  town  and  county  of  the  commiasion. 
town  of  Southampton,  which  they  claim  to  be  the  right 
and  inheritance  of  the  said  Margaret  and  Isabella,  and 
into  which  the  said  Lady  Bithiah  hath  not  entry,  but  by 
one  Mary  Heywood  who  unjustly  abated  into  the  same  af- 
ter the  death  of  one  Thomas  CoUingwood,  the  uncle  of  the 
said  Margaret  and  Isabella,  and  whose  heiresses  they 
are,  within  fifty  years  last  past;  and  whereupon  the  said 
Charles,  and  Margaret  his  wife,  and  John,  and  Isabella 
his  wife,  say  that  the  said  I'homas  was  seised  of  the  te- 
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1830.^      Dements  aforesiud,  with  die  appurtenances,  in  his  demesne 
Mitchell      as  of  fee  and  right,  in  time  of  peace,  in  the  time  of  the 
HuaHSB-       I^^  Kuig  George  the  Third,  late  King  of  Crreai  BrUain, 
and  within  fifty  years  now  last  past,  by  taking  the  profits 
thereof  to  the  value,  &c. ;  and,  being  so  seised,  the  said 
Thomtts,  to  wit,  on  the  2nd  day  o(  August ,  1780,  at  the 
parish  aforesaid,  died  so  seised;  after  whose  death,  the 
said  Mary  wrongfully  abated  into  the  same;  and  from  the 
said  Thomas  the  right  descended  to  the  said  Margarei 
and  IsabeUa^  as  cousins  and  heiresses  of  the  said  Thomas , 
to  wit,  as  daughters  and  heiresses  of  one  Alexander  Col* 
Ungwood,  deceased,  who  was  the  brother  and  heir  of  the 
said  Thomas;  and  into  which  &c.:  and,  therefore,  Ae 
said  Charles  and  Margaret^  in  right  of  the  said  Margaret ^ 
and  the  said  John  and  Isabella^  in  right  of  the  said 
Isabella,  bring  suit,  &c.'* 

The  tenant,  in  her  fifth  plea,  alleged — That  the  said 
John  Tarleton,  before  and  on  the  18th  day  o(  April,  1815, 
and  from  thence  continually  until  the  suing  out  the  com- 
mission of  bankrupt  thereinafter  mentioned,  was  a  mer- 
chant, dealer  and  chapman,  and  during  all  that  time  did 
use  and  exercise  the  trade  of  a  merchant,  by  way  of  bar- 
gaining, &c.,  and  sought  his  trade  of  living  by  buying 
and  selling,  to  wit,  at  the  town  and  county  aforesaid; 
and  the  said  John  Tarleton  so  using  and  exercising  the 
trade  of  a  merchant,  and  seeking  his  trade  of  living  as 
aforesaid,  afterwards,  to  wit,  on  &c.  last  aforesaid,  at  &C 
aforesaid,  he  the  said  John  Tarleton  became  and  was  in- 
debted to  E.  B.,  W.  N.,  I.  H.,  J.  H.,  and  /.  B.,  exe- 
cutrix and  executors  of  the  last  will  and  testament  of 
Daniel  Backhouse,  deceased,  subjects  of  this  realm,  in  the 
sum  of  5,333/.  6^ .  8df.  of  lawful  money  of  Great  Britain, 
for  a  true  and  just  debt  due  and  owing  from  the  said  John 
Tarleton  to  the  said  E.  B.,  W.  N.,  I.  H.,  J.  H.,  and  /. 
£.,  as  executrix  and  executors  as  aforesaid ;  and  the  said 
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Hughes. 


J^hn  Tarleian  was  then  and  there  al«o  indebted  to  divers  1^^* 
other  persons  in  divers  other  large  sums  of  money;  and  Mitchell 
the  said  John  Tarleton,  being  so  indebted  as  aforesaid,  and 
being  a  subject  of  this  reakn,  and  so  using  and  exercising 
the  trade  and  business  of  a  merchant,  and  seeking  his 
trade  of  living  as  aforesaid,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  &c.  aforesaid,  the  said  debt  to 
the  said  E.  B.^  W.  iST.,  L  H.,  J.  H.^  and  /.  £.,  as  exe- 
cutrix and  executors  as  aforesaid,  and  the  said  other  debts, 
being  then  and  there  due  and  unpaid  and  unsatisfied,  be- 
came  and  was  a  bankrupt  within  the  true  intent  and  mean- 
ing of  die  several  statutes  then  and  still  in  force  concern- 
ing bankrupts  made  and  provided,  some  or  one  of  them; 
and  thereupon,  afterwards,  to  wit,  on  the  SSnd  June^ 
1815,  aforesaid,  at  &c.  aforesaid,  a  certain  commission  of 
bankrupt  under  the  Great  Seal  of  the  United  Kingdom  of 

* 

Great  Britain  and  Ireland^  bearing  date  at  Westminster 
the  day  and  year  last  aforesaid,  grounded  upon  the  said 
several  statutes,  some  or  one  of  them^  upon  the  petition  of 
the  said  E.  £.,  W.  iST.,  /•  J7.,  J.  H.,  and  /.  £.,  was  duly 
awarded  and  issued  against  the  said  John  Tarleton,  di- 
nected  to  certain  commissioners  therein  named,  to  wit,  &o. 
&c.;  by  which  said  commission  our  lord  the  King  did 
name,  assign,  and  appoint,  constitute  and  ordain  them  the 
said  &c.  &c*  his  speciid  commissioners,  thereby  giving  full 
power  and  authority  to  the  said  commissioners,  four  or 
three  of  them,  to  proceed  according  to  the  statutes  in  the 
said  commission  specified,  and  all  other  statutes  in  force 
concerning  bankrupts,  not  only  concerning  the  said  bank- 
rupt, his  body,  lands,  tenements,  freehold  and  customary, 
goods,  debts,  and  other  things  whatsoever,  but  also  con- 
cerning all  other  persons  who,  by  concealment,  claim,  or 
otherwise,  did  or  should  offend  touching  the  matters  in 
the  said  commission  specified,  or  any  part  thereof,  con- 
trary to  the  true  intent  and  meaning  of  the  same  sta- 
tutes; and  our  said  lord  the  King  did  thereby  command 
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1830.  the  said  &c.  &c.  to  do  and  execute  all  and  every  thing  and 
Mitchell  ^^^g^  whatsoever,  as  well  for  and  towards  satisfaction 
_    V-  and  payment  of  the  said  creditors  of  the  said  John  Tifrle- 

HUQBXf. 

ton,  the  bankrupt  aforesaid,  .as  towards  and  for  all  other 
intents  and  purposes,  according  to  the  ordinances  and 
provisions  of  the  same  statutes;  and  our  said  lord  the 
King  by  the  said  commission  commanded  the  said  &c. 
,&c.,  or  any  four  or.  three  of  them,  to  proceed  to  the  exe- 
cution and  accomplishment  of  the  said  commission,  accord- 
ing to  the  true  intent  and  meaning  of  the  statutes,  with 
all  diligence  and  effect :  as  in  and  by  the  said  commission, 
relation  being  thereunto  had,  will  more  fully  appear :  By 
yirtue  of  which  said  commission,  and  by  force  of  the  se- 
veral statutes  concerning  bankrupts,  the  said  &c.  &c.,  the 
major  part  of  the  said  commissioners  named  in  the  said 
commission  (having  severally  and  respectively  duly  taken 
the  oath  prescribed  and  appointed  to  be  taken  by  com- 
missioners of  bankrupts,  according,  to.  the  form  of  the 
statutes  in  that  case  made  and  provided,  and  having  then 
and  there  entered  and  kept  a  memorandum  thereof  among 
the  proceedings  in  the  said  commission),  afterwards,  to 
.wit,  on  &c.,  at  &c,  aforesaid,  did  in  due  form  of  law  find 
that  the  said  John  Tarleton  had  become  a  bankrupt  with- 
in the  true  intent  and  meaning  of  the  statutes  made  and 
then  in  force  concerning  bankrupts,  before  the  date  and 
issuing  forth  of  the  said  commission,  and  did  then  and 
there  declare  and  adjudge  him  to  be  a  bankrupt  accord- 
ingly :  And  the  said  Lady  Bithiah  further  said,  that,  af- 
terwards, and  before  the  commencement  of  this  suit,  to 
wit,  on  &c«,  the  said  John  Tarleton  remaining  and  con- 
tinuing a  bankrupt,  the  said  &c.  &c.,  four  of  the  said 
commissioners  named  in  the  said  commission,  by  a  certain 
indenture  of  bargain  and  sale  then  and  there  made  be- 
tween the  said  &c.  &c.,  the  major  part  of  the  commission- 
ers named  and  authorized  in  and  by  the  said  commission 
of  bankrupt  so  as  aforesaid  awarded  and  issued  against 
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the  aaid  John  Tarleion,  of  the  one  part;  and  J,  B.  of        1830. 
&c.,  /.  H.  of  &c.,  and  W^  N.  of  &c.,  of  the  other  part,      Mitchell 
then  and  there  beuig  creditors  of  the  said  John  Tarleton;  v. 

,  -        Hughes. 

sealed  with  the  seals  of  the  said  &c.  &c.,  bargained  and 
sold. to  the  said  c/.  B.^  /.  H.  and  W.  N,,  their  heirs  and 
assigns,  all  the  freehold  and  copyhold  messuages,  lands, 
tenements,  and  hereditaments  whatsoever  and  whereso- 
ever, situate,  lying,  and  being  in  the  respective  counties 
of  Middlesex f  Lancaster,  and  Northumberland,  and  else- 
where in  the  United  Kingdom  of  Great  Britain  and  Ire- 
land;  and  also  the  freehold  and  other  messuages,  lands, 
tenements,  plantations,  estates,  and  hereditaments,  and 
the  negroes  and  other  slaves,  servants,  cattle,  stores, 
stocks,  implements,   and   other   appurtenances,  situate, 
lying,  and  being  in  the  islands  of  Granada,  Dominica, 
St.  Vincent,  SL  Lucia,  Trinidad,  or  in  any  other  islands, 
parts,  or  places  in  the  West  Indies,  or  in  the  colonies  of 
Demerara^  Surinam,  Issequibo,  or  any  other  the  colonies 
or  territories  belonging  to  the  said  kingdom;  and  all  other 
the  real  estate,  lands,  tenements,  or  hereditaments  what- 
soever, and  wheresoever  situate  and  being,  whereof  or 
wherein  or  whereunto    respectively   he  the  said  John 
Tarleton,  whether  in  his  own  right  or  as  surviving  part- 
ner of  the  said  Darnel  Backhouse,  deceased,  or  otherwise, 
at  the  time  he  the  said  John  Tarleton  became  bankrupt, 
or  at  any  time  since,  had  any  estate,  right,  title,  or  inter- 
est,, in  possession,  reversion,  remainder,  or  expectancy,  or 
otherwise  howsoever,  with  their  and  every  of  their  appur- 
tenances, and  all  the  estate,  right,  title,  interest,  use, 
trust,  property,  benefit,  power,  equity  of  redemption, 
claim  and  demand  whatsoever,  both  at  law  and  in  equity, 
of  him  the  said  John  Tarleton,  or  of  them  the  said  com- 
missioners by  virtue  of  the  said  commission,  of,  in,  and  to 
the  same  premises,  every  or  any  part  thereof,  and  the  re- 
version and  reversions,  remainder  and  remainders,  rents, 
issues,  and  profits  thereof,  and  of  every  or  any  part  or 
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1890.        parcel  thereof;  together  with  all  deeds,  evidences,  and 
MiTcnsLL      writings  touching  and  concerning  the  same — To  hold  the 
V.  same  unto  the  said  J.  B..  I.  H..  and  W.  N.,  their  heirs 

and  assigns,  to  the  use  of  them  the  said  J.  B.,  L  /T,  and 
W.  N.,  their  heirs  and  assigns  for  ever,  upon  trust,  ne- 
vertheless, to  and  for  the  several  uses  of  them  the  said  J. 
B.9  L  H*9  and  fV»  N.y  and  all  other  the  creditors  of  die 
said  John  Tarletan  who  then  had  sought,  or  who  after- 
wards should  in  due  time  come  in  and  seek  relief  by  vir- 
tue of  the  said  commission:  And  the  said  Lady  Biihiah 
further  said,  that  the  said  bargain  and  sale  was  duly  en- 
rolled in  his  Majesty's  High  Court  of  Chancery  in  Eng-- 
land,  and  that,  by  force  of  the  said  bargain  and  sale,  and 
of  the  statuto  in  that  case  made  and  provided,  the  said  «/• 
B,,  L  H.,  and  W.  N.,  became  and  were  entitled  to  all  the 
right  and  interest  of  the  said  John  Tarteton  of  and  in  die 
said  tenements  with  the  appurtenances  in  the  said  decla- 
ration mentioned,  he  the  said  Jofm  Tarletan,  previously 
to  the  said  bankruptey  having  had  by  the  said  Isabella 
issue  capable  of  inheriting  the  said  tenements  with  the 
appurtenances:  And  this  &c«,  wherefore  &c.,  if  the  said 
Charles  and  Margaret  his  wife,  and  John  Tarteton  and 
Isabella  his  wife,  ought  further  to  have  or  maintain  their 
aforesaid  action  thereof  against  her  &c. 

To  this  plea  the  demandants  demurred  generally,  con- 
cluding with  the  prayer  of  judgment — "  if  they,  the  said 
Charles  and  Margaret  his  wife,  and  John  Tarleton  and 
Isabella  his  wife,  ought  to  be  barred  or  precluded  from 
having  or  maintaining  their  aforesaid  action  thereof  against 
the  said  Lady  Bithiah,  &c."  The  tenant  joined  in  de* 
murrer. 

Theques  tion  to  be  raised  by  the  demurrer  was,  whe^' 
ther  the  bankruptcy  of  the  demandant,  John  Tarleton,  he 
having  at  that  time  issue  capable  of  inheriting»  destroyed 
the  right  of  entry  of  the  demandants. 
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Mr.  Serjeant  J<me$^  for  the  demandants. — The  conten-        1830. 
tion  on  the  part  of  the  tenant  will  be,  that  the  right  to      mitchbll 


the  writ  of  entry  passed  by  the  assignment  under  the  *• 

coDunission,  so  that  die  assignees  ought  to  be  the  demand- 
ants.   But  will  it  be  contended  that  the  assignees  aUme 
should  have  been  demandants  with  Miickell  and  wife,  or 
that  they  diould  have  joined  with  Tarletori*  wife?  To  es- 
tablish her  case,  the  tenant  must  shew  that  theie  was  in 
Tarleton  an  estate  that  might  and  did  pass  to  the  assig- 
nees by  the  bargain  and  sale,  in  respect  of  which  the  as* 
aignees  could  bring  a  writ  of  entry.    The  record  admits 
that  the  writ  would  be  maintainable  but  for  the  bankrupt- 
cy.   The  bankrupt  laws  could  not  pass  more  than  Tarle^ 
iam  had ;  but  Tarleton  might  have  an  interest  which  the 
bankrupt  laws  did  not  pass.     Tarleton,  howeYcr,  had  no 
seisin  at  all  in  his  own  right:  he  had  married  a  woman 
who  had  a  right  to  bring  a  writ  of  entry;  but  even  she 
was  not  seised ;  the  abatement  oiMary  Heywood  had  dts« 
placed  the  immediate  succession.    Suppose  there  had  been 
no  abatement  or  bankruptcy,  the  seisin  being  in  Tarleton 
and  his  wife,  in  right  of  the  wife,  his  was  a  mere  deriva- 
tive, or  what  is  called  in  the  old  books  a  vicarious,  right. 
Tarleton  never  could  himself  have  brought  a  writ  of  en- 
try.   Neither  could  he  be  tenant  by  the  curtesy;  to  admit 
of  that,  there  must  have  been  a  seisin  in  deed  in  the  wife: 
a  seisin  in  law  is  not  sufficient.     Lord  Coke  says  (a): 
''  There  is  in  law  a  two-fold  seisin,  rt«.  a  seisin  in  deed, 
and  a  seisin  in  law.    As,  if  a  man  dieth  seised  of  lands  in 
fee-simple  or  fee-tail  general,  and  these  lands  descend  to 
his  daughter,  and  she  taketh  a  husband  and  hath  issue, 
and  dieth  before  any  entry,  the  husband  shall  not  be  te- 
nant by  the  curtesie;  and  yet  in  this  case  she  had  a  sebin 
in  law:  but,  if  she  or  her  husband  had  during  her  life  en- 
tered, he  should  have  been  tenant  by  the  curtesie.   A  man 

(a)  Co.  Litt.  29.  a. 


Hughes. 
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1830.        seised  of  an  advowson  or  rent  in  fee  hath  a  daughter,  who 
„    "  is  married  and  hath  issue,  and  dieth  seised ;  the  wife,  be- 

MlTCHELL  •  •      t 

9.  fore  the  rent  became  due  or  the  church  became  void,  dieth ; 

she  had  but  a  seisin  in  law,  and  yet  he  shall  be  tenant  by 
the  curtesie,  because  he  could  by  no  industry  attain  to  any 
other  seisin:   et  impotentia  excusai  legem.    But  a  man 
shall  not  be  tenant  by  the  curtesie  of  a  bare  rights  title, 
use,  or  of  a  reversion  or  remainder  expectant  upon  any  es- 
tate of  freehold,  unless  the  particular  estate  be  determin- 
ed or  ended  during  the  coverture."    It  is  enough  for  the 
present  argument,  to  say  that  the  husband  was  not  tenant 
by  the  curtesy;  nor  could  he  be  until  the  determination 
of  this  action.   He  is  only  introduced  into  the  action  for  the 
sake  of  conformity.     He  has  no  more  interest  in  the  land 
than  a  plaintiff  has  in  the  fruits  of  a  penal  action.    It  may 
be  true  that  the  rents  may  go  to  the  husband  in  case  the 
demandants   succeed  in  this   action,  because  the   rents 
would  then  become  fruits  fallen.    The  right  to  the  rents 
when  received  is,  however,  perfectly  distinct  from  the  right 
to  bring  a  writ  of  entry.     Suppose  the  husband  to  be  at- 
tainted of  felony,  the  King  could  not  take  the  freehold, 
but  only  a  pernancy  of  the  profits  during  the  coverture; 
the  freehold  would  remain  in  the  wife  (a).     If  the  wife  be 
attainted  of  felony,  the  lord  may  enter  and  put  out  the  hus- 
band ;   for,  the  estate  is  only  by  privity.     Dame  Holers 
case  (£)•    So,  the  right  to  recover  the  land  of  the  wife 
consists  only  in  privity,  and  cannot  be  forfeited  or  assign- 
ed in  law.     Marquis  of  Winchester's  case  (c).   In  the  case 
of  Smith  V.  Coffin  (d),  where  it  was  held  that  the  right  of 
bringing  a  writ  of  entry  passed  to  the  assignees  of  a  bank- 
rupt by  the  assignment  of  the  commissioners,  the  very 
ground  of  the  decision  was,  that  the  bankrupt  was  seised 
in  his  own  right,  and  that  every  thing  that  belongs  to  the 


(a)  Co.  Litt.  351.  a.  (c)  3  Rep.  2  b. 

(6)  Plowd.  Com.  260  b.  (d)  2  H.  Blac.  444. 
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bankrupt  passes  to  his  assignees.    In  this  writi  the  de-         1830. 
mandants  claim  the  right  and  inheritance ;  they  must  re-      Im         \ 
cover  the  inheritance,  or  nothing.    What  claim  has  the  v. 

bankrupt  to  the  inheritance?  Any  profits  which  he  may 
afterwards  receive,  the  assignees  may  take:  but  that  is  not 
the  question  here.  What  has  the  husband  here,  that  he 
could,  in  the  language  of  the  old  statutes,  lawfully  depart 
withal?  Jacobsany.  WilUams  (a) ^  and  Gayer  v.  Wilkin- 
son (£),  are  authorities  to  shew  that  a  possibility  will  pass 
by  the  assignment ;  but  it  must  be  a  possibility  that  is  ca- 
pable of  being  released  or  assigned.  Here  is  nothing  that 
could  be  released  or  assigned. 

Mr.  Serjeant  Merewether,  contra. — The  question  is  as 
to  the  husband's  right  in  respect  of  the  coverture.  The 
husband  and  wife  are  seised  in  right  of  the  wife.  It  is  a 
right  in  respect  of  which  the  husband  and  wife  may  main- 
tain a  writ  of  entry ;  and  it  is  qlear  that  the  right  to  bring 
the  writ  of  entry  passed  by  the  assignment  to  the  assig- 
nees: the  question  is  entirely  put  an  end  to  by  the  case  of 
Smith  V.  Coffin^  where  such  a  right  was  held  to  pass  under 
the  general  words  in  the  bargain  and  sale.  Higden  v. 
Williamson  {c),  and  Jewson  v.  Moulsonid)^  are  also  autho- 
rities to  shew  that  a  contingent  interest  or  possibility  in  a 
bankrupt  is  assignable.  With  respect  to  the  case  of  at- 
tainder of  the  wife,  there  the  freehold  is  put  an  end  to. 

Mr.  Serjeant  Jones^  in  reply. — In  Smith  v.  Coffin,  the 
interest  was  that  of  the  bankrupt  in  his  own  right ;  and  in 
Higden  v.  Williamson  the  decree  was  confirmed  by  the 
Lord  Chancellor  on  the  express  ground  that  the  interest 
in  question  was  one  that  the  bankrupt  Iiimself  might  have 
departed  with. 

Cur.  adv.  vuli. 


(fl)  1  P.  Wms.  382.  (c)  3  P.  Wms.  132. 

(6)  1  Bro.  Chan.  Cas.  50.  (d)  2  Atk.  417. 
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18d0.  Lord  Chief  Justice  Tindal  now  delivered  the  judg- 

"    "    ^      ment  of  the  Court : — 

Mitchell 

o.  The  pouit  raised  for  the  consideration  of  the  Court  by 

the  defendant's  plea  is  this — whether  the  bankruptcy  of 
John  Tarletcn,  the  husband  of  Isabetta^  one  of  the  co« 
heiresses  named  in  the  writ,  which  bankruptcy  took  pUce 
after  the  abatement  made  upon  the  two  co-heiresses,  gives 
any  right  to  bring  a  writ  of  entry  to  his  assignees;  for,  if 
the  right  to  bring  a  writ  of  entry  for  any  immediate  estate 
of  freehold  is  vested  in  the  assignees,  it  follows  that  the 
demandants  cannot  recover  in  the  present  action. 

If  the  writ  of  entry  sur  abatement  in  the  present  case 
had  been  brought  to  recover  land  to  which  the  bankrupt 
made  title  to  himself  by  descent,  in  his  own  right,  th^re 
could  be  no  doubt,  after  the  decision  of  the  case  of  Smith 
v.  Coffin  (a),  but  that  the  right  to  bring  such  writ  would 
have  passed  to  the  assignees  under  the  usual  bargain  and 
sale  from  the  commissioners;  for,  as  that  case  has  esta- 
blished that  such  right  of  entry  was  a  hereditament  within 
the  meaning  of  the  bankrupt  act,  and  that  it  passed  to  the 
assignees  under  the  general  words  inserted  in  the  bargain 
and  sale,  we  think  the  same  construction  must  be  put  on 
the  present  bankrupt  act,  notwithstanding  the  omission  of 
some  words  in  the  64th  section  which  are  to  be  found  in 
the  previous  acts;  for,  we  think  that  neither  the  extent  nor 
the  nature  of  the  bankrupt's  property  intended  to  be  vest- 
ed in  the  assignees  for  the  benefit  of  the  creditors,  is  there- 
by in  any  way  limited  or  confined.  But  it  is  contended  by 
the  demandants,  that  the  title  to  the  land  in  the  present 
writ,  not  being  made  in  right  of  the  bankrupt,  but  in  right 
of  the  wife,  the  husband  is  joined  therein  for  conformity 
only,  and  that,  in  consequence,  no  right  to  bring  the  action 
can  pass  to  the  assignees. 

This  depends  upon  the  question,  what  rights  in  the 
wife's  estate  pass  to  the  assignees  of  the  husband  under 

(a)  2H.  Blac.444. 
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the  commission.    If  the  husband  had  been  actually  seised        ISdOw 
of  this  land  in  right  of  his  wife^  the  assignees  would  have     ^    " 
taken  under  the  bargain  and  sale  an  immediate  estate  of  «. 

freehold  during  the  coverture  (a)»  It  is  unnecessary i  there* 
fore,  to  consider  any  claim  of  the  husband  as  tenant  by  the 
curtesy;  it  is  sufficient  for  the  present  purpose  to  observe 
that,  if  the  wife's  seisin  had  been  a  seisin  in  fact,  the  hus- 
band would  have  become  seised  of  the  freehold  in  her 
right  during  the  coverture.  If,  then,  such  would  have 
been  the  husband's  right,  such  also  would  have  been  the 
right  of  the  assignees  under  the  bargain  and  sale;  and,  if 
the  assignees  are  to  bring  the  writ  of  entry  where  the  abate- 
ment has  been  made  upon  the  bankrupt,  in  order  to  reco* 
ver  the  fee  which  he  then  claims  to  be  his  right  and  inhe- 
ritance, there  seems  every  reason,  by  analogy,  that,  where 
the  abatement  is  made  upon  the  wife,  the  right  to  bring  the 
writ  for  the  freehold  which  the  husband  would  become  en- 
titled  to  should  also  pass  to  the  assignees.  Debts  due  to 
the  wife  dum  sola,  and  other  choses  in  action  belonging  to 
the  wife  before  marriage,  pass  to  the  assignees  under  the 
commissioners'  assignment,  and  are  recoverable  by  them  in 
their  own  name,  Miles  y.  Williams {b)\  and  the  reason 
given  by  Lord  Chief  Justice  Parka-,  in  delivering  the 
opinion  of  the  Court  in  that  case,  is,  that,  it  was  the  in- 
tention of  the  bankrupt  law,  *'  that  the  bankrupt  should 
not  be  trusted  any  more  with  the  arrangement  of  his  es- 
tate, but  that  it  should  be  put  into  other  hands,  for  the 
safety  of  the  creditors,  and  that  the  bankrupt  should  have 
no  further  intermeddling  therewith.'* 

It  is  argued  that  the  demandants  claim  in  this  writ  the 
fee  and  inheritance,  and  that  it  is  impossible  to  contend 
that  the  assignees  could  ever  claim  the  inheritance,  which 
belongs  to  the  wife,  and  in  no  respect  to  the  husband.  It 
may  be  admitted  that  this  b  the  case;  and,  if  the  inherit- 

(a)  Com.  Dig.  tit  «  Coper^tire,"  (D.  11.)        (6)  1  P.  Wms.  248- 
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1830.         ance  were  necessarily  claimed^  and  no  writ  of  entry  could 
"    "^    "      be  framed  to  recover  a  freehold  only,  the  inference  could 

Mitchell  ^  ^  ^ 

V.  be  only  this,  that  no  right  of  action  could  vest  in  the  as- 

signees in  respect  of  the  abatement  on  the  wife.  But  it  b 
clear  that  the  demandant  in  a  writ  of  entry  may  claim  the 
freehold  only — (see  Dyer,  101  a,  where  the  count  in  a  writ 
of  entry,  having  stated  the  demandant  to  have  been  seised 
as  of  fee,  was  amended  by  a  statement  that  he  was  seised 
"  ui  de  libero  ienemento  :'^)--BXkdL  in  Fitxherberfs  Natura 
Brevium  (a)  it  is  laid  down,  that,  if  tenant  for  life  or  ten* 
ant  in  tail  be  disseised,  they  may  sue  a  writ  of  disseisin, 
but  in  that  writ  it  shall  not  be  said  qtiod  clamai  esse  Jus 
suum  et  hareditatem  suam^  and  in  his  count  he  shall  set 
forth  his  especial  esplees,  &c.  (6).  So  that  the  argument 
that  the  assignees  could  not  ^ue,  because  they  could  not 
maintain  this  writ,  fails,  when  it  is  shewn  that  they  might 
maintain  another,  better  adapted  to  the  estate  which  they 
would  claim. 

Upon  the  general  ground,  therefore,  that,  in  all  in- 
stances in  which  the  assignees  take  any  interest  derivative- 
ly from  the  bankrupt,  for  the  benefit  of  the  creditors,  they 
are  empowered  by  the  bankrupt  act  to  sue  in  their  own 
name,  we  think  the  present  count,  in  which  the  bankrupt 
sues  to  recover  in  his  own  name  and  that  of  his  wife,  land 
in  which  he  would  take  a  freehold  that  would  forthwith 
belong  to  the  assignees,  cannot  be  supported.  Cases  may 
occur  in  which,  from  absolute  necessity,  the  husband  must 
be  joined  in  order  to  recover  the  rights  of  the  wife;  upon 
these  we  give  no  opinion. 

Judgment  for  the  defendant. 

(a)  Page  443,  A.  (6)  See  also  Rast.  £nt.272;  Go.  £nt.  219. 
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Foster  and  Others  v.  Weston.  june  25M. 

J.  HIS  was  an  action  of  debt  upon  an  instrument  under  Interest  is  only 
ae«l,  in  the  following  form:-  S^^^^X 

securitiesi  or  in 

''  Sierra  Leone,  17th  May,  1828.      where  there  has 
"  We,  Kenneth  M'Aulay,  Henry  Weston,  and  John  Ha^  J^^  ^^^ 
mUon,  do  hereby  bind  ourselves  jointly  and  severally  to  interest,  or 

_  _  »  where  such  pro- 

Messrs.  Foster  j*  Smith,  o{  London,  for  the  due  and  suffi*  mfseistobeim- 
cient  payment  of  the  sum  of  1 ,500/.  sterling ;  which  amount  ^^^  ^"i^a^e 
is  to  be  handed  over  and  delivered  to  Robert  Dargon  in  ("if} *^! "*« 

^       ^        of  bills  of  ex- 
goods  for  sale  on  their  account  at  the  invoice  prices,  with  change,  &c.,) 

1        •  «  1  1       1    11  or  other  drcum- 

expenses,  that  is  to  say,  that  the  goods  shall  amount  to  sunces. 
1,300/.  sterling,  calculating  that  the  expenses  will  amount  ^  "^n  ^s^^' 
to  200/1,  making  together  1,500/.,  as  before  stated.  ment  under 

"  Now  the  condition  of  this  obligation  is  such,  that  the  pay'tothepkin- 
aald  sum  of  1,500/.  is  to  be  duly  paid  and  remitted  to  Fos*  %ioAi,  in  equal 
ter  *  Smith  in  three  equal  payments  of  500/.,  at  three,  five,  i«y™ents,  at 

inreei  nvei  and 

and  seven  months  from  this  date ;  And  we,  Kenneth  M*Au^  feyen  months; 
ley 9  Henry  Weston,  and  John  Hamilton,  hereby  bind  our-  which  they 
selves  for  the  due  payment  of  the  same  at  those  periods,  ^'^^^^theml 
In  failure  of  which  we  acknowledge  and  hereby  render  our-  ■e^^®*  i>*We  « to 

be  sued  and 

selves  liable  to  be  sued  and  proceeded  against  for  the  proceeded 
amount    Witness  our  hands,  &c.  &c.-  ISlL"*!/?!'*^ 

Heldf  that  this 
contract  did  not 

It  having  been  referred  to  the  Prothonotary  to  ascertain  entiUe  die  plain- 
what  principal  was  due  upon  the  above  instrument,  and  upontheamount 
whether  interest  was  payable  thereon — he  allowed  interest,  ^'dayi'of  w- 

ment. 

Mr.  Serjeant  Wtlde  thereupon,  on  a  former  day  in  thb 
term,  obtained  a  rule  nisi,  to  stay  the  proceedings  on 
payment  of  617/.  15^.,  the  amount  of  principal  found  to 
be  due  on  the  bond,  contending  that  the  defendant  was 
not  liable  for  interest.— -•He  referred  to  Higgins  v.  Sar^ 

VOL.  IV.  Q  Q 
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18d0.  gent  {a),  where  interest  was  held  not  to  be  recoverable 
in  an  action  of  covenant  upon  a  policy  of  insurance  on  the 
life  of  A.,  by  which  a  certain  sum  was  made  payable  tax 
months  afler  due  proof  of  his  death;  although  the  money 
insured  was  not  paid  at  the  time  stipulated  for  that  purpose* 

Mr.  Serjeant  Spankie  now  shewed  cause. — ^This  instru- 
ment is  under  seal.    In  Farquhar  v.  Morris  {b),  interest  was 
allowed  upon  a  bond^  though  not  expressly  reserved.    In 
De  Havilland  v.  Bowerbank  {c\  Lord  EUenborough  ex- 
presses a  wish  to  lay  down  some  general  rule  upon  the  sub- 
ject of  interest,  and  says:  **  It  appears  to  me  that  interest 
ought  to  be  allowed  only  in  cases  where  there  is  a  contract 
for  the  payment  of  money  on  a  certain  day,  as  on  bills  of 
exchange,  promissory  notes,  &c.;  or  where  there  has  been 
an  express  promise  to  pay  interest;  or  where,  from  the 
course  of  dealing  between  the  parties,  it  may  be  inferred 
that  this  was  their  intention ;  or  where  it  can  be  proved  that 
die  money  has  been  used,  and  interest  has  been  actually 
made.**  The  present  case  evidently  falls  within  that  rule :  the 
payments  were  to  be  made  on  days  certain;  and  the  instru- 
ment was  in  effect  the  same  as  a  bill  of  exchange  or  pro- 
missory note,  having  only  the  addition  of  a  seal.    The  rule 
laid  down  by  Lord  EUenborough  has  never  been  impugned. 
In  Hogan  v.  Page\d)y  the  action  was  upon  a  single  bilU 
and  there  was  no  time  fixed  for  payment  of  the  money. 
So,  in  Page  v.  Newman  (e),  the  payment  was  to  be  made, 
not  upon  a  day  certain,  but  upon  a  contingency;  which 
takes  that  case  also  out  of  the  rule.    In  Higgins  v.  Sar^ 
gent,  too,  the  day  of  payment  was  uncertain.     In  Page  v. 
Newman,  the  Court  of  King^s  Bench  seemed  to  thbk  the 
doctrine  of  Lord  Chief  Justice  Best,  in  the  case  of  Arnoti 
V.  Redfern  (/),  to  be  rather  too  liberal.  The  decision,  how- 

(a)  3  Bam.  &  Crew.  348.  (e)  9  Bam.  &  Cress.  378 ;  S.  C. 

(6)  7  Term.  Rep.  124.  4  Mann.  &  Ry.  306. 

(c)  1  Camp.  60.  (/)  1 1  J.  B.  Moore,  209  j  5.  C 

{(J)  1  Bos.  &  Pol.  337.  3  Bing.  363. 
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ever,  in  that  case,  was  in  accordance  with  the  law  otScot-        18d0. 
iand,  which  is  perhaps  more  consonant  with  justice  than      \omK 
our  own  upon  this  subject.  «• 

Mr.  Serjeant  ^tfofe,  in  support  of  his  rule. — Thisinstm- 
ment  has  no  penalty  attached  to  it ;  there  is  nothing,  there* 
fore,  out  of  which,  in  equity,  a  larger  remedy  could  be  dealt 
out  than  the  clearamount  of  the  principal  sum  stipulated  for; 
neither  is  it  a  commercial  instrument;  nor  one  upon  which 
interest  could  be  demanded  according  to  any  usage.     The 
only  stipulation  it  contains  with  reference  to  the  breach  is 
this: — "In  failure  of  which  (that  is,  in  failure  of  payment 
at  the  periods  agreed  upon),  we  {the  obligors)  hereby  ren- 
der ourselves  liable  to  be  sued  and  proceeded  against  far 
the  amount*    Now,  if  interest  had  been  in  the  contem« 
plation  of  the  parties,  nothing  was  more  easy  than  to  insert 
words  to  that  effect.     In  Farquhar  v.  Morris^  the  bond 
contained  a  penalty,  from  which  the  defendant  was  only  en-* 
titled  to  be  relieved  on  payment  of  the  actual  damage  sus« 
tained  by  the  obligee  in  consequence  of  the  obligor's  failure 
in  the  due  performance  of  the  condition.     Mountford  y. 
WiUis  (a),  and  Slack  v.  Lowell  {1))^  merely  decided,  that, 
where  goods  are  sold,  to  be  paid  for  by  a  bill  at  a  certain 
date,  and  the  Jury  take  upon  themselves  to  give  interest 
by  way  of  damages,  the  Court  will  not  on  that  account  set 
aside  the  verdict.    The  rule  laid  down  by  Lord  Ellenbo* 
rough  in  De  HaviUand  v.  Bowerbank,  was  not  intended  to 
apply  to  all  instruments  upon  which  the  pajonent  was  to 
be  made  on  a  day  certain :  but,  in  Gordon  v.  Stoan  (c),  his 
Lordship  limited  it  to  bills  of  exchange  and  such  like  in- 
struments, and  to  agreements  expressly  reserving  interest* 
And  in  Higgins  v.  Sargent,  Lord  Chief  Justice  Abbott 
aaid  {d) :  "  It  is  now  established  as  a  general  principle,  that 

(a)  2  Bos.  &  Pul.  337.  429. 

(h)  3  Taunt.  167-  (<0  2  Bam.  &  Cress.  349. 

(c)  12Ea8t,419;  5.C.2Camp. 

QQ2 
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1830.  interest  is  aUowed  by  law  only  upon  mercaniile  seeuriiies, 
or  in  those  cases  where  there  has  been  an  express  promise 
to  pay  interest^  or  where  such  promise  is  to  be  implied  from 
the  usage  of  trade  or  other  circumstances.  It  b  of  import- 
ance that  this  rule  should  be  adhered  to:  and,  if  we  were 
to  hold  that  interest  was  payable  in  this  case,  the  applica* 
tion  of  the  rule  might  be  brought  into  discussion  in  many 
others.**  Mr.  Justice  Bayley  said :  **  It  was  once  the  opin- 
ion, that  money  lent  carried  interest,  and  in  CaUon  y. 
Bragg  (a)  it  was  so  contended,  on  the  ground  that  the 
lender  would  otherwise,  for  the  accommodation  of  the  bor- 
rower, lose  the  benefit  which  he  might  make  of  his  capi- 
tal; and  that  the  lender  ought,  in  equity,  to  be  put  in  the 
same  situation  as  if  he  had  applied  his  principal  to  his  own 
use.  But  this  Court  held  that  interest  was  not  due  by  law 
for  money  lent,  without  a  contract  for  it  expressed  or  to  be 
implied  from  the  usage  of  trade,  or  from  special  circum- 
stances. Now,  if  interest  be  not  due  for  money  lent,  which 
is  to  be  repaid  either  upon  demand  or  at  a  ^ren  time,  it 
follows  that  it  is  not  due  for  money  payable  within  a  cer- 
tain time,  after  due  proof  of  the  happening  of  a  particular 
event."  And  Mr.  Justice  Holroyd:  *'  It  is  clearly  esta- 
blished by  the  later  authorities,  that,  unless  interest  be 
payable  by  the  consent  of  the  parties,  express,  or  implied 
from  the  usage  of  trade  (as  in  the  case  of  bills  of  exchange), 
or  other  circumstances,  it  is  not  due  by  common  law.  Even 
in  De  Havilland  v.  Bowerbank,  Lord  EUenborough  was  of 
opinion,  that,  where  money  of  the  plaintiff  had  come  to  the 
hands  of  the  defendant,  to  establish  a  right  of  interest  upon 
it,  there  should  be  eithera  specific  agreement  to  that  efiect, 
or  something  should  appear  from  which  a  promise  to  pay 
interest  might  be  inferred,  or  proof  should  be  given  of  the 
money  having  been  used :  and  in  Gordon  v.  Swan,  although 
the  money  was  payable  at  a  particular  day,  non-payment 

(a)  15  East,  223. 
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at  that  day  was  held  not  to  give  any  right  to  interest.    In-        1830. 
dependently  of  these  authoritiesi  I  am  of  opinion,  upon  the       foster 
principles  of  the  common  law.  that  interest  is  not  payable      „,  ^' 
9ipan  a  sum  eertatn  payable  on  a  given  day.      In  Amott 
▼•  Mecffem,  a  Court  of  competent  jurisdiction  in  Scotland 
having  given  interest,  this  Court  refused  to  disallow  it. 
That  was  all  that  was  necessary  to  the  determination  of 
that  case;  the  expressions  contained  in  the  judgment  which 
were  objected  to  by  Lord  Tenterden  in  Page  v.  Netcman, 
were  extra-judicial.     In  the  last-mentioned  case.  Lord 
Tenierden  said  (a) :  ''  It  is  a  rule  sanctioned  by  the  practice 
of  more  than  half  a  century,  that  money  lent  does  not 
carry  interest."    In  that  case,  the  Court  approved  the  doc- 
trine laid  down  in  Higgins  v*  Sargent.    Here,  there  is  not 
only  an  entire  absence  of  any  stipulation  with  respect  to 
interest,  but,  on  the  contrary,  the  language  of  the  instru- 
ment is  such  as  to  repel  the  presumption  that  interest  was 
intended  to  be  payable;  and  there  is  no  penalty  from  which 
the  party  seeks  to  be  relieved,  neither  is  the  instrument  of 
a  mercantile  character:  there  is  therefore  no  ground  upon 
which  the  plaintiff  is  entitled  to  interest. 

Lord  Chief  Justice  Tind al. — ^There  can  be  little  doubt 
but  that  the  party  who  framed  this  instrument  intended  it 
to  operate  as  a  bond.  To  constitute  a  bond,  however, 
there  must  be  a  penalty.  But  here  the  obligors  have  only 
bound  themselves  to  the  payment  of  a  precise  sum — **  In 
£uliire  of  which,  we  acknowledge  and  hereby  render  our- 
selves liable  to  be  sued  and  proceeded  against /or  the 
amount.**  The  consequence,  therefore,  is,  that  this,  in- 
stead of  being  a  bond,  is  what  the  law  calls  simplex  obU^ 
geUio*  There  is  no  virtue  in  the  seal  of  a  bond,  to  make 
it  bear  interest,  when  otherwise  the  instrument  would  not 
carry  it.    The  only  question  is,  whether  interest  is  charge- 

(a)  9  Barn.  &  Creu.  380. 
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18dQ.  ^  able  upon  a  sum  made  payable  on  a  certain  day.  Higgin^ 
▼.  Sargent  must  govern  this  case.  There  are  many  other 
cases  of  money  payable  at'  a  day  certain,  where  inter* 
est  is  never  allowed;  for  instance,  in  the  case  of  rent, 
which  is  payable  on  certain  days,  it  was  never  imagined 
that  in  covenant  for  non-payment  interest  could  be  reco- 
vered. It  seems  to  me  that  we  should  be  breaking  in  upon 
a  general  and  intelligible  rule,  if  we  held  interest  to  be  pay- 
able in  this  case.  The  instrument  does  not  in  express 
terms  provide  for  interest;  neither  is  it  a  mercantile  instru- 
ment; nor  is  there  any  usage  that  would  warrant  the  allow- 
ance of  interest  I  therefore  think  that  this  rule  ought  to 
be  made  absolute. 

Mr.  Justice  Park. — I  am  not  prepared  to  say  that  the 
Uberality  of  the  Scotch  law,  which  allows  interest  to  be 
given  for  the  detention  of  a  debt  beyond  the  proper  time 
of  payment,  is  not  wiser  than  our  own;  but  we  can  only 
look  to  the  law  of  England.    There  have  been  much  di- 
versity of  practice  and  many  conflicting  decisions  upon  the 
subject.     Two  reasons  have  been  urged  in  argument,  on 
the  part  of  the  plaintiffs,  to  shew  that  interest  ought  to  be 
allowed  in  this  case— Jirst,  because  the  money  was  stipu- 
lated to  be  paid  on  a  day  certain — secondly ,  on  the  assump- 
tion that  this  is  a  mercantile  contract.  Upon  the  latter  point 
I  differ.    This  is  not  a  mercantile  contract ;  it  bears  none  of 
the  usual  features  of  such  contracts.    With  respect  to  the 
first  point,   I   think  the  cases  alluded  to  by  my  Lord 
Chief  Justice  are  decisive.    In  Higgins  v.  Sargent,  in  co- 
venant upon  a  policy  of  insurance  upon  the  life  of  ^•,  pay-, 
able  six  months  after  due  proof  of  his  death,  due  proof 
was  given,  and  the  six  months  had  elapsed,  and  the  Court 
held  that  the  plaintiff  was  not  entitled  to  recover  interest, 
upon  the  sum  insured,  from  the  expiration  of  that  period. 
In  Page  v.  Neumann  too,  the  rule  is  very  neatly  and  accu- 
rately laid  down  by  Lord  Tenterden,    I  concur  with  the 
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liOrd  Chief  Justice  in  thinking  that  this  rule  ought  to  be         1830. 
made  absolute. 

Mr.  Justice  Gaselee. — ^There  is  no  subject  upon  which, 
in  earlier  periods,  there  has  been  more  fluctuation  in  the 
decisions  than  upon  this.  Of  late,  however,  the  rule  has 
been  very  clearly  and  accurately  defined. 

Mr*  Justice  Bosanquet. — I  am  of  the  same  opinion.  It 
is  very  desirable  that  exceptions  to  the  rule  now  establish- 
ed for  the  allowance  of  interest  should  not  be  too  frequent. 
Upon  the  face  of  the  contract  in  question,  there  is  no  sti- 
pulation for  the  payment  of  interest ;  neither  is  it  a  mer- 
cantile contract,  although,  perhaps,  it  may  relate  to  a  mer- 
cantile transaction:  nor  is  there  any  usage  to  warrant  the 
allowance  of  interest. 

Rule  absolute. 


Ward  and  Another  r.  Smith.  j^^  25^A, 

J  HIS  was  an  action  for  a  libel  contained  in  the  follow-  The  pisintiflOi 
ing  letter,  written  by  the  defendant,  and  sent  by  him  to  «  ronmict^or 
Messrs.  Weaton  *  Cfofw/on,  merchants,  at  Sierra  Leone:—  ^^*  «»ppjy /^  « 

•f  '  '  quantity  oi 

African  timber 

''  London^  17th  September^  1828.       Board,  agreed 
"  Dear  Sirs, — ^The  annexed  is  a  copy  of  our  last;  since  Se^defcndLnt'i* 
when  we  have  received  yours  of  the  21  st  June,  covering  bouse,  the  ut- 

,         ter  undertaking 

bill  of  lading  for  two  hundred  and  seventy-two  logs  of  tim-  to  supply  the 

plaintiffs!  with 
their  moiety  of 
the  timber  at  a  certain  price,  and  to  take  thdr  bills  ibr  the  amount  This  agreement  was  subse- 
quently abandoned  by  the  defendant,  on  some  difficulty  arising  as  to  the  measurement  of  the  tim- 
ber ;  and  the  defendant  wrote  to  Messrs.  W,  S[  C,  of  Sierra  Leone  (who  were  correspondents  and 
debtors  to  his  firm),  a  letter  strongly  reflecting  upon  the  character  of  the  plaintiffii,  stating  them  to 
be  "  notorious  for  everything  but  fair  dealing  and  a  strict  adherence  to  their  engagements."  In 
an  action  of  libel,  it  was  left  to  the  Jury  to  lay,  whether  the  letter  was  written  fairly  and  honesdy, 
0t  with  a  maUdoua  intention  to  injure  the  plainti£Bk  The  Jury  having  found  for  the  defendants— 
the  Court  directed  a  new  trial  :-^AM  also,  that  the  transmission  of  the  letter  by  the  defendant  to 
IT.  4i  C,  wu  tufflcient  endenoe  of  publication  by  him. 
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IS30.  b^r,  per  Deveran,  with  bill  on  Mr.  Laing^  526{.;  he  has 
accepted  it  for  3501.,  two-thirds  the  amount  of  the  timber; 
and  the  remainder  is  to  be  paid  in  cash,  on  the  delivery  of 
the  cargo,  as  per  contract,  of  which,  we  believe,  you  were 
furnished  with  a  copy.  The  Navy  Board  have  come  to 
the  determination,  which  they  state  to  be  unalterable,  that 
the  timber  shall  be  measiu'ed  strictly  in  conformity  to  the 
drawings  and  models  referred  to  in  the  contract,  and  there- 
by making  it,  as  we  have  before  explained  to  you,  perfect- 
ly square  timber.  We,  of  course,  have  nothing  to  do  with 
it  on  those  terms.  The  contractors,  however,  are  deter- 
mined to  go  on,  and  for  that  purpose  have  appointed  Mr. 
Barber  their  agent,  to  purchase  the  timber  necessary  to 
fulfil  it,  authorizing  him,  we  presume,  by  powers  of  attor- 
ney or  otherwise,  to  draw  bills  on  them  for  the  cargoes  as 
they  are  shipped.  We  confess  ourselves  at  a  loss  what 
advice  to  give  you  under  these  circumstances;  for,  the 
contractors  are  notorious  for  every  thing  but  fair  dealing 
and  a  strict  adherence  to  their  engagements;  and,  should 
any  dispute  or  difficulty  arise  between  them  and  the  Board, 
as  to  the  description  and  measurement  of  the  timber,  they 
would  with  little  ceremony  turn  round  and  set  Mr.  Barber 
and  his  bills  at  defiance.  However,  the  better  plan  pro- 
bably will  be  to  act  with  Mr.  Macauley  and  Mr.  UPCar^ 
mick,  and  on  no  account  to  make  an  engagement  to  extend 
beyond  the  present  season.  Let  the  timber  be  described 
in  the  same  way  as  in  the  contracts  we  have  heretofore 
made  for  you,  and  subject  to  the  customs'  measure,  ob- 
taining Mr.  Barber's  approbation  as  to  quality  and  dimen- 
sions, although  that  would,  we  suspect,  have  litde  weight 
with  them.  Two  pounds  seventeen  shillings  and  six-pence, 
or  three  pounds  j^er  load,  should,  we  think,  be  the  price 
for  timber  of  twenty-three  feet  and  upwards,  and  fourteen 
inches  square.  Probably  the  most  favourable  time  to  ne- 
gotiate the  sale  would  be  when  he  is  surrounded  by  ships. 
To  keep  our  market  supplied,  we  shall  send  out  the  Wood' 
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bridge  (five  hundred  and  twenty  tons),  to  leave  this  in  No^  1830. 
vember^  for  a  cargo  of  timber  twenty  feet  length  and  up* 
wards:  you  will  therefore  prepare  for  her.  The  contract^ 
up  to  this  moment;  has  not  had  the  slightest  efiect  on  the 
price.  We,  however,  suspect  that  things  cannot  remain 
long  in  their  present  state. 

**  We  remain,  Gentlemen,  &c.  &c. 

For9ier  %  Smith" 

The  cause  was  tried  before  Lord  Chief  Justice  Tindal, 
at  the  Sittings  in  London  after  last  Hilary  Term,  when 
the  following  facts  appeared  in  evidence: — 

Messrs.  Forster  ^  Smith,  together  with  two  other  mer- 
cantile houses,  had  sent  in  a  tender  to  the  Navy  Board 
for  a  supply  of  j^frican  teak*    The  plaintiffs,  however, 
who  had  sent  in  a  tender  at  a  lower  price,  obtained  the 
contract.    It  was  afterwards  agreed  between  the  plaintiffi 
and  Messrs.  Forster  ^  Smith,  that  the  contract  should  be 
divided  between  them,  the  latter  undertaking  to  supply 
the  plaintiffs  with  half  the  timber,  to  be  delivered  at  Sier* 
ra  Leone,  at  S/.  VJs*  6d.  per  load,  subject  to  the  dock- 
yard receipt  and  measurement,  and  according  to  the  terms 
of  the  contract;  and  for  which  they  agreed  to  take  the 
plaintiffs'  bills.    This  agreement  was  entered  into  on  the 
assumption  that  the  timber  would  be  received  by  the  Na» 
vy  Board  in  the  usual  manner,  that  is,  not  strictly  as  stat-^ 
ed  in  the  contract.    But  it  afterwards  appearing  that  they 
bad  come  to  the  determination  mentioned  in  the  letter 
above  set  forth,  of  requiring  the  timber  to  conform  exact- 
ly to  the  drawings  and  models,  thus  rendering  the  con- 
tract less  beneficial  to  the  parties,  Messrs.  Forster  8f  Smith 
declined  to  participate  in  it.    The  letter  containing  the 
alleged  libel  was  afterwards  written  by  the  defendant;  the 
firm  to  which  it  was  addressed  being  that  through  which 
the  moiety  of  the  timber  was  to  have  been  furnished  to  the 
plaintiffs  under  the  agreement  entered  into  with  Forster 
^  Smith. 
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1830.  On  the  part  of  the  defendant,  it  was  contended,  that  the 

letter  in  question  was  in  the  nature  of  a  priyileged  cornmu-* 
nication,  it  having  been  addressed  by  the  defendant  to  a 
house  with  which  he  was  in  the  habit  of  corresponding, 
and  in  whose  well-being  he  was  (as  a  creditor)  interested ; 
and  also  that  there  was  no  proof  of  publication  by  the  de« 
fendant,  the  mere  fact  of  his  having  sent  it  to  Messrs. 
Weston  ^  Clouston,  not  being  sufficient. 

His  Lordship,  however,  held  the  transmission  of  the 
letter  by  the  defendant  to  Messrs.  Weston  8f  Clouston,  to 
be  sufficient  evidence  of  a  publication  by  him;  and  he  left 
it  to  the  Jury  to  say,  whether  the  letter  was  written  fairly 
and  honestly,  or  with  a  maUcious  intention  to  injure  the 
plaintiffs. 

The  Jury  having  found  for  the  defendant — 

Mr.  Serjeant  Wilde^  in  the  last  term,  obtained  a  rule 
nisi  that  this  verdict  might  be  set  aside,  and  a  new  trial 
had,  on  the  ground  of  the  verdict  being  against  evidence* 
He  admitted  that  the  communication,  if  made  fairly  and 
honestly,  would  have  been  privileged;  but  contended  that 
its  falsehood  and  malice  were  manifest  from  the  defend- 
ant's own  conduct — he  having  In  the  first  instance  agreed 
to  take  the  plaintiff's  own  bills^  which  shewed  that  his  real 
opinion  as  to  their  character  was  not  such  as,  for  purposes 
of  his  own,  he  chose  to  represent  to  his  correspondents; 
and  that  such  a  line  of  conduct  on  his  part  could  only  have 
been  occasioned  by  a  feeling  of  annoyance  at  the  loss  of 
the  contract. 

Mr.  Serjeant  TocUy  now  shewed  cause. — The  nature 
of  commercial  communications  renders  it  necessary  that 
they  should  be  privileged.  In  the  case  o{  APDougally. 
Claridge  (a),  a  letter  addressed  by  the  defendant  to  third 
persons,  charging  the  plaintiff,  a  solidtor,  with  improper 

(a)  1  Camp.  267. 
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conduct  in  the  management  of  their  concerns^,  was  held         1890. 
not  to  be  libellous,  it  appearing  that  the  defendant  was 
himself  interested  in  the  affairs  which  he  had  supposed  to 
have  been  mis-managed  by  the  plaintiff.     Lord  Ettenbo- 
rough  there  said :  '^  If  a  communication  of  this  sort,  which 
was  not  meant  to  go  beyond  those  immediately  interested 
in  it,  were  the  subject  of  an  action  for  damages,  it  would 
be  impossible  for  the  affairs  of  mankind  to  be  conducted.'^ 
In  DMinrnan^  y.  Bigg  (a),  the  plaintiff,  a  dealer  in  beer, 
buying  it  of  brewers,  and  selling  it  to  publicans,  being 
about  to  open  an  account  with  the  defendant,  a  brewer, 
one  L^  became  his  surety  for  the  price  of  such  beer  as 
should  from  time  to  time  be  supplied  to  him,  the  defend- 
ant promising  to  inform  the  surety  of  any  default  in  his 
payments  made  by  the  plaintiff.     After  the  parties  had 
dealt  together  for  some  time,  the  defendant  went  to  the 
surety  and  said,  that  the  plaintiff  wished  to  cheat  him,  that 
he  had  sent  back  as  unmerchantable,  beer  which  he  him- 
self had  adulterated,  and  that  he  was  a  rogue  and  a  rascal. 
There  was  no  evidence  that  any  cause  existed  to  justify 
such  language,  it  merely  appearing  that  a  debt  was  due 
from  the  plaintiff  to  the  defendant  for  beer:  but,  inasmuch 
as  the  surety,  to  whom  the*communication  was  made,  was 
connected  with  the  transaction.  Lord  EUenborough  was  in- 
clined to  think  it  privileged — saying,  that,  ''  even  if  the 
representations  which  he  (the  defendant)  made  were  in- 
temperate and  unfounded,  still,  if  he  really  believed  them 
at  the  time  to  be  true,  he  could  not  be  said  to  have  acted 
maliciously.**    In  the  present  case,  it  is  admitted  that  the 
communication  was  in  itself  confidential  and  privileged; 
but  it  is  contended  that  there  was  evidence  of  malice  suffi- 
ciently strong  to  prevent  the  application  of  the  rule  as  to 
privileged  communications.    The  case  of  Dunman  v.  Bigg 
shews  that  the  mere  circumstance  of  a  party  using  strong 
and  improper  language,  or  going  beyond  that  which  fiusts 

(a)  1  Camp.  269,  n. 
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1830.  wOl  warranti  does  not  destroy  the  privilege.  Here*  the 
communication  was  bondfide^  though  perhaps  it  contains 
a  mistaken  expression  of  opinion  respecting  the  probable 
conduct  of  the  plaintiffs  in  a  supposed  event.  M*DougaU 
y.  Claridge  also  shews  that  the  party's  being  interested 
in  the  subject-matter  of  the  communication,  will  protect 
him  from  an  action.  Here,  the  defendant  was  interested, 
Messrs.  Weston  ^  Cloustan  being  correspondents  and 
debtors  to  the  firm  of  which  he  was  a  member.  It  is  dear 
also  that  the  letter  was  not  intended  to  injure  the  plaintiff 
here;  it  was  merely  written  as  a  guide  to  Messrs.  fVesion 
^  Cloustan  in  negotiating  with  the  plaintiffs'  agent  the  sale 
of  the  timber.  The  question  .of  malice  has  already  been 
sufficiently  and  properly  submitted  to  the  Jury,  and  they 
have  by  their  verdict  negatived  that  th'e  communication 
was  other  than  bond  fide. 

Mr.  Serjeant  Wilder  in  support  of  the  rule,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Timdal. — Without  expressing  any 
opinion  that  might  prejudice  the  cause  on  the  rehearing, 
we  think  that,  on  payment  of  costs,  the  matter  ought  to 
be  submitted  to  another  Jury. 

Rule  absolute  accordingly. 
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IN  THE  EXCHEQUER  CHAMBER. 


Easterby  v.  Sampson  and  Another. 

[In  Error  (o).]  j^^  isA. 

X  HIS  was  an  action  of  covenant.    The  declaration  atat-  A.^  by  inden- 
ed  that  Sir  Charles  Turnery  Bart.i  before  and  at  the  tune  JJ^^ing  ^t"" 
of  making  the  indenture  of  demise  thereinafter  mention-  |^®^ J^fjJ*thc 
ed,  was  seised  in  his  demesne  as  of  fee  of  and  in  one  un-  permiuion  of 
divided  third  part  of  and  in  the  tenements,  with  the  ap-  of  w.  s.  and  a 
purtenances,  situate,  &c.,  thereinafter  mentioned  to  have  Inot^lo^t 
been  demised,  to  wit,  at  &c. :  and  the  said  Sir  Charles  two  third  parts 

,  of  the  demised 

being  so  seised  thereof,  theretofore,  to  wit,  on  &c.,  at  &c.,  premises),  tak- 
by  a  certain  indenture  of  lease  then  and  there  made  be-  gmeidng-miii 
tweeh  Sir  Charles  of  the  one  part,  and  Aubone  Surtees,  ^^^onging  to 

*^       '  '    them,  situate 

John  SurteeSy  George  Doubledajfy  the  defendant,  Walter  upon  part  of 
Holly  and  Frederick  HaU,  of  the  other  part — reciting  that  certain  manors, 
the  said  Sir  Charles  did,  in  the  month  of  December^  1 799,  i^^^^aum- 
Bsree  with  the  said  A.  Surtees.  J.  Surtees.  G.  Doubledau,  8^  *f  "'•«'» 

°  f  f  ifj   at  their  own  ex- 

the  defendant,  W.  HaU  and  jP.  Hatty  to  demise  to  them  pense,  a  tmeit- 
for  the  term  of  twenty-one  years  from  the  1st  January  e^aSenrioM  ' 
then  next  following,  the  undivided  third  part  of  Sir  Charles  ^J^^^" 

waste,  which 
mill,  &c.,  it  had 
been  agreed  should  be  the  property  of  the  lessor,  W.  S,,  and  C  F.  F*,  m  lieu  of  the  said  mill,  &c., 
so  taken  down— demised  to  the  defendant  and  five  others  an  undivided  third  part  of  and  in  all 
and  singular  the  mines,  &c.,  then  opened  or  discovered,  or  which  during  the  continuance  of  the  de- 
mise might  be  discovered  under  the  said  waste;  and  also  all  smelting-mills,  &c.,  rituate  upon  the 
said  waste:  with  liberty  to  the  lessees  to  sink  shafts,  and  also  to  erect  or  build  upon  any  part  of 
the  waste  all  such  smelting-mills  and  other  buildings  as  might  be  requisite  or  necessary  for  work- 
ing the  mines,  and  washing,  dressing,  &c.,  the  ore  and  minerals  raised  therefrom:  and  the  de- 
fendant covenanted  with  the  lessor,  his  heirs  and  assigns,  that  the  lessees  should  keep  the  stneltmg" 
flntf  engaged  to  be  erected  by  them^  and  all  other  the  buildings  already  erected,  and  which  should 
during  the  continuance  of  the  demise  be  erected  near  to  the  said  mill,  and  all  watercourses,  &c, 
l»  good  and  sufficient  repair ^  and  yield  up  the  same  in  good  repair  at  the  expiration  of  the  term: 
— Held — Firstf  that,  upon  this  deed,  an  Implied  covenant  arose  on  the  part  of  the  defendant  to 
erect  the  smelting-mill,  so  as  to  enable  A.,  the  lessor,  to  sue  for  a  breach  thereof— iSlffcoiuUly,  that 
such  covenant  ran  with  the  land,  inasmuch  as  it  affected  the  mode  of  enjoying  the  demised  pre- 
mijes;  and  therefore  that  an  action  of  covenant  might  be  muntained  for  Uie  breach  by  an  assig- 
nee of  the  reveielon. 

(a)  Roll  3297. 


V. 

Sampson, 
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1830.        of  and  in  the  mines,  minerals,  and  quarries  thereinafter 
Eastcebt      described,  at  and  under  the  yearly  rent  of  1,400/.,  and  un- 
der and  subject  to  the  covenants  and  agreements  therein- 
after contained;  that  the  said  A.  Surtees,  J.  Surtees,  0» 
Doubleday,  the  defendant,  W.  Hall,  and  F.  Hall,  did,  in 
pursuance  of  the  said  agreements  between  them  and  the 
said  Sir  Charles,  enter  upon  and  take  possession  of  the 
said  third  part  and  premises  on  or  about  the  1st  January, 
1800;  that  the  said  A.  Surtees,  J.  Surtees,  G.  Doubleday, 
the  defendant,  W.  HaU,  and  F.  Hall,  had  since  the  1st  t/o- 
nuary,  1800,  by  and  with  the  permission  of  Sir  Charles 
and  of  William  Sleigh,  Esq.,  and  Charles  Francis  For*- 
ter,  Esq.,  the  owners  of  the  other  two  third  parts  of  the 
said  mines  and  premises,  taken  down  a  smelting-mill  be- 
longing to  them,  situate  upon  part  of  a  tract  of  waste 
ground  within  the  manor  of  Arkindale  thereinafter  men- 
tioned, called  Old  Moulds,  and  some  other  contiguous 
buildings;  and  that  the  said  A.  Surtees,  J.  Surtees,  G. 
Doubleday,  the  defendant,  W.  HaU,  and  F.  Hall,  did  en- 
gage to  erect,  at  their  own  expense,  a  smelting-mill  of  larger 
dimensions,  with  several  adjoining  buildings,  upon  another 
part  of  the  said  tract  of  waste  ground,  which  mill,  with  the 
water-wheel  belonging  thereto,  and  the  said  other  build- 
ings, it  had  been  agreed  should  belong  to  and  be  the  pro- 
perty of  thi  said  Sir  Charles,  W.  Sleigh,  and  C  F.  Fos^ 
ter,  in  lieu  of  the  said  mill  and  buildings  so  taken  down — 
in  consideration  of  the  rent  thereby  reserved,  and  of  the 
covenants  and  agreements  thereinafter  contained,  did  de- 
mise to  the  said  A,  Surtees,  J.  Surtees,  G.  Doubleday,  the 
defendant,  W.  HaU,  and  F.  HaU,  their  executors,  &c.,  all 
that  the  undivided  third  part  or  share  of  the  said  Sir  Charles 
of  and  in  all  and  singular  the  mines,  veins,  pipes,  floats, 
strings,  and  parcels  of  lead,  tin,  and  copper  ore,  andothermi^ 
nerals  and  fossils  of  what  nature  or  kind  soever,  which  were 
then  known,  found,  or  discovered,  or  vrhich  could,  should, 
or  might,  during  the  continuance  of  that  demise,  be  opened, 
known,  found,  discovered,  or  gotten,  in,  within,  upon,  from. 


Sampson* 
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or  under  all  the  moors,  commons,  wastes,  and  inclosed        iSdO. 
lands  situate,  lying,  or  being  in  or  within  or  parcel  of  the      ^    ^ 
several  manors  or  lordships,  or  reputed  manors  or  lordships  v. 

of  Arkindale,  Neto-Forest,  and  Hope,  in  the  county  of 
Yari,  or  any  of  them,  or  any  part  thereof  respectively; 
and  also  of  and  in  ail  mines  and  seams  of  coal,  and  quar* 
lies  of  stone,  then  found,  discovered,  or  opened,  or  which 
during  the  continuance  of  that  demise  could,  should,  or 
might  be  found,  discovered,  or  opened,  in  or  within  the 
said  manors  or  lordships,  or  reputed  manors  or  lordships, 
or  any  of  them,  or  any  part  thereof  respectively;  and  also 
of  and  in  all  smelting-mills,  stamping-mills,  refining-mills, 
store-houses,  work*houses,  smiths'  forges,  bingsteads, 
sheds,  hovels,  and  buildings,  situate,  standing,  or  being  in 
or  upon  any  part  of  the  said  moors,  commons,  or  wastes, 
which  then  were,  or  at  any  time  theretofore  had  been 
commonly  used  or  employed  for  mining  purposes,  to« 
gether  with  full  and  free  liberty,  power,  and  authority  to 
and  for  the  said  A.  Surtees,  J.  Surlees,  G.  Doubleday, 
the  defendant,  W.  Hall,  and  F.  Hall,  their  executors,  &c., 
and  their  and  every  of  their  agents,  miners,  workmen  and 
servants,  from  time  to  time,  and  at  all  times  during  the  con- 
tinuance of  that  demise,  to  dig,  sink,  drive,  work,  and  make 
grooves,  shafts,  pits,  drifts,  sumps,  waygates,  adits  and  le- 
vels, and  to  use  all  other  lawful  ways  and  means  whatso* 
ever  (hushing  in  any  lands  or  grounds  lying  within  the  said 
manors,  or  any  of  them,  and  which  on  the  day  of  the  date 
of  the  said  indenture  were  inclosed,  only  excepted,  unless 
the  same  should  be  done  with  the  licence  and  consent  in 
writing  of  the  lords  of  the  said  manors  for  the  time  being, 
to  be  signified  as  thereinafter  was  mentioned),  for  the 
searching  for,  finding,  discovering,  winningi  working,  and 
getting  of  the  lead,  tin,  and  copper  ore,  and  coal,  and  all 
other  minerals  and  fossils  of  what  nature  or  kind  soever, 
and  for  working  the  said  quarries,  and  burning  lime  in  or 
upon  all  or  any  of  the  moors,  commons,  wastes,  and  inclo8« 
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1S30«        ed  landsj  situate,  lying,  or  being  in  or  within  or  parcel  of 
the  manors  or  lordships  or  reputed  manors  or  lordships  of 
Arkindale,  New  Forest,  and  Hope  aforesaid,  or  any  of 
them,  or  any  part  thereof  respectively;  and  one  third  part 
or  share  of  the  said  lead,  tin,  and  copper  ore,  and  coal,  and 
all  other  minerals  and  fossils  of  what  nature  or  kind  soever, 
which  should  be  so  found,  raised,  or  gotten,  to  have,  lead, 
and  carry  away,  and  take  and  convert  to  and  for  the  pro* 
per  use  and  benefit  of  the  said  A.  Surtees,  J.  Suriees,  G« 
Doubleday,  the  defendant,  W.  Hall,  and  F.  Hall,  their 
executors,  &c. ;  but  so  as  that  in  or  by  the  use  or  exercise 
of  the  powers  or  authorities  thereby  given  the  site  or  foun- 
dation of  any  house,  mill,  or  other  building,  should  not  be 
hindered,  nor  the  soil  in  any  yard,  court,  garden,  planta- 
tion, or  orchard,  adjoining  or  contiguous  to  any  house  or 
building,  be  opened  or  broken;  and  also  with  full  and  free 
liberty,  power,  and  authority  (but  so  far  only  as  the  said 
Sir  Charles  could  or  might  lawfully  grant  the  same,  and 
not  otherwise,)  to  and  for  the  said  A.  Surtees,  J.  Surtees, 
G.  Doubleday,  the  defendant,  W.  Hall,  and  F.  Hall,  their 
executors,  &c.,  and  their  and  every  of  their  agents,  miners, 
workmen,  and  servants,  from  time  to  time  and  at  all  times 
during  the  continuance  of  that  demise,  to  have  ground- 
room,  heap-room,  and  pit-room  in  and  upon  the  said  moors, 
commons,  wastes  and  inclosed  lands,  as  well  for  the  laying 
and  placing,  washing,  dressing,  and  storing  of  the  ores,  mi- 
nerals and  fossils,  coal  and  stones  which  should  from  time 
to  time  be  so  wrought,  won,  or  dug  forth  or  out  of  the 
mines  and  quarries  of  which  one  third  part  was  thereinaf- 
ter demised,  and  arise  from  the  waste  hillocks  situate  upon 
the  said  manors  or  lordships,  as  also  of  such  stones,  earth, 
gravel,  metal  and  rubbish  as  should  proceed  or  be  had, 
gotten,  or  come  forth  or  out  of  the  same  mines  and  quar- 
ries in  the  winning  and  working  thereof;  and,  for  any  of 
those  purposes,  to  make,  lay,  and  use  waggon-ways  and 
other  ways  in,  through,  over,  along,  and  upon  the  said; 
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moors,  commons,  wastes  and  inclosed  lands,  and  also  free         1830. 
way,  leave  and  passage,  and  ingress,  egress  and  regress  in, 
upon,  over  and  along  the  said  moors,  commons,  wastes  and  «. 

inclosed  lands,  as  well  on  foot  and  on  horseback,  as  with 
carts,  carriages,  and  horses,  to  and' from  the  said  mines  and 
quarries ;  And  likewise  with  full  and  free  liberty,  power  and 
authority  (but  so  far  only  as  the  said  Sir  Charles  could  or 
might  lawfully  grant  the  same,  and  not  otherwise,)  to  and 
for  the  said  A.  Surtees,  J.  Surtee^,  G.  Doubledayt  the  de- 
fendant, W.  Hall,  and  F.  Halli  their  executors,  &c*,  and 
their  agents,  miners,  servants  and  workmen,  from  time  to 
time  and  at  all  times,  during  the  continuance  of  that  demise, 
to  divert  or  turn  any  water-course  or  water-courses,  and 
to  dig  and  make  any  water-courses,  drains,  adits,  levels, 
trenches,  dams,  or  sluices,  in,  upon,  or  through  any  part 
of  the  said  moors,  commons,  wastes  and  inclosed  lands 
within  the  said  manors  or  lordships  of  Arkindale,  New-Fo- 
rest,  and  Hope,  or  any  of  them,  or  any  part  thereof  re- 
spectively, for  working  any  machinery  or  engines  for  the 
purpose  of  mining,  or  for  washing,  cleansing,  dressing, 
smelting,  refining,  or  manufacturing  the  lead,  tin  and  cop- 
per ore,  and  minerals  and  fossils  which  should  or  might  be 
raised  or  gotten  as  aforesaid,  and  be  produced  from  such 
waste  hillocks  as  aforesaid;  And  with  full  and  free  liberty, 
power  and  authority  (but  so  far  only  as  the  said  Sir  Charles 
could  or  might  lawfully  grant  the  same,  and  not  otherwise,) 
to  and  for  the  said  A,  Surtees,  J.  Surtees,  G.  Doubleday, 
the  defendant,  W.  Hall,  and  F.  HaU,  their  executors,  &c., 
to  do,  perform  and  execute  all  such  other  works,  matters 
and  things  (hushing  as  aforesaid  only  excepted)  as  should 
or  might  be  necessary  for  winning  and  working  the  said 
mines  and  quarries,  and  dressing  and  smelting  the  ore  and 
minerals  obtained  therefrom  and  f^om  the  waste  hillocks 
upon  the  said  manors  or  lordships;  And'  also  full  and 
free  Uberty,  power  and  authority  to  and  for  the  said  A. 
Surtees,  J.  Surtees,   G.  Doubleday,  the  defendant,  W. 
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1830.         Hall,  and  F.  HaU,  their  executors,  ftc,  during  the  continr- 
Rabtbrby      ^^^^^  of  that  demise,  to  erect  or  build  in  or  upon  any  part 
v<  of  the  said  moors,  commons,  wastef ,  and  lands  then  unia* 

closed,  all  such  smelting-mills,  stamping-Jiiills,  rolling- 
mills,  crushing-mills,  refining*mills,  roasting-houses,  smiths* 
forges  and  furnaces,  chimnies,  engines,  store^houses,  hovels, 
lodges,  sheds,  bingsteads,  and  other  buildings  or  erections 
as  should  or  might  be  requisite  or  necessary  for  the  better 
and  more  effectually  winning  and  working  of  the  said 
mines  and  quarries,  and  for  washing,  dressing,  smeltingy 
refining  and  manufacturing  the  lead,  tin  and  copper  ore, 
fossils,  stones  and  minerals  which  should  be  raised  or  got- 
ten in,  within,  upon,  from  or  out  of  the  said  moors,  com- 
mons, wastes  and  inclosed  lands  and  waste  hillocks,  or  any 
of  them,  or  any  part  thereof;  and  also  to  dig,  take  and 
carry  away  peat  and  turf  off  and  from  the  siud  moors  and 
commons  for  the  purpose  of  roasting,  smelting  or  refining 
the  ore  raised  out  of  the  said  mines,  or  for  working  steam- 
engines  or  other  engines,  and  for  the  use  of  the  miners, 
agents  and  workmen  employed  in  working  the  same  both 
at  their  dwelling-houses  and  at  the  level-heaps  or  shafk- 
heaps;  and  also  to  take  and  get  ling  from  the  said  moors 
or  commons  for  the  like  purposes,  and  also  for  the  pur- 
pose of  thatching  and  covering  any  of  die  buildings  belong- 
ing to  the  said  mines,  and  the  houses  inhabited  by  the  min- 
ers, servants,  agents  and  workmen  employed  and  to  be  em- 
ployed in  and  about  the  said  mines  and  workhouses,  or  any 
of  them,  and  to  do  and  perform  all  such  other  matters  and 
things  whatsoever  (hushing  aaafwesaid  only  excepted)  that 
might  be  requisite  or  necessary  for  winning  and  working  the 
said  mines  and  quarries,  and  for  washing,  dressings  and 
cleansing,  roasting,  smelting,  refining  and  manufacturing 
the  lead,  tin  and  copper  ore,  fossils  and  minerals  which 
should  or  might  be  gotten  or  raised  within,  upon,  or  out  of 
the  said  moors,  commons,  wastes  and  inclosed  lands,  or  any 
of  themi  or  any  part  or  parts  thereof  respectively,  the  said 
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A,  SurteeSf  J.  Surtees,  G*  Doubledap^  the  defendant,  W.         1830. 
HaUf  and  JP.  Hall,  their  executors,  &c. ,  using  and  exercising      q ^sterby 
die  liberties,  powers  and  authorities  thereby  given  in  such  v.. 

manner  as  to  do  as  little  spoil  or  damage  as  might  be  to 
the  said  moors,  commons,  wastes  and  inclosed  lands,  and 
the  s<»l  and  herbage  thereof,  and  making  such  compensa- 
tion and  satisfaction  from  time  to  time  for  any  spoil  or 
damage  to  be  done  to  such  present  inclosed  lands  or  grounds 
in  or  by  the  use  or  exercise  of  all  or  any  of  the  liberties, 
powers  or  authorities  thereby  given  or  granted,  as  were 
thereinafter  mentioned:  To  have  and  to  hold  the  said  un- 
divided third  part  or  share  of  the  said  mines,  minerals  and 
quarries,  and  all  other  the  premises  thereinbefore  mention- 
ed, and  intended  to  be  thereby  demised,  and  all  and  singu- 
lar the  powers,  privileges  and  authorities  thereby  given  or 
granted,  with  the  appurtenances,  to  the  said  A.  Surtees, 
J.  Surtees,  G.  Doubleday,  the  defendant,  W.  HaU,  and 
F.  Hall,  their  executors,  &c.,  from  the  Ist  January  next 
ensuing  the  day  of  the  date  thereof,  for  and  during  the 
term  of  nineteen  years,  &c.,  at  and  under  a  certain  rent 
payable  by  the  said  A.  Surtees,  J.  Surtees,  O.  Doubhday, 
the  defendant,  W,  Hall,  and  F.  Hall,  to  the  said  Sir 
Charles,  his  heirs  and  assigns,  as  in  the  said  indenture  was 
mentioned:  and  the  said  defendant  did,  in  and  by  the  said 
indenture  of  lease,  for  himself  and  his  *  heirs,  executors, 
&c.,  covenant,  promise  and  agree  to  and  with  the  said  Sir 
Carles,  his  heirs  and  assigns  (amongst  other  thingfi),  in 
manner  following  (that  is  to  say),  that  the  said  A*  Surtees, 
J»  Surtees,  G.  Doubleday,  the  defendant,  W.  Hall,  and 
F*  HaU,  their  executors,  &c.,  should  and  would,  during 
the  continuance  of  the  said  demise,  maintain,  preserve  and 
keep  the  said  smelting-mill  engaged  to  be  erected  and 
built  by  them,  with  the  water-wheel  to  the  same  belonging, 
and  the  lobbies  ore-house,  and  other  houses,  bing^teads, 
sheds  and  other  buildings  already  erected,  and  which  dur-« 
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1830.  i„g  lY^^  continuance  of  that  demise  should  be  erected  con- 
E ABTERBY  tiguous  OF  tiesLT  to  the  said  mill^  and  all  water-courses,  drains 
Sampson.  *°^  sluices  which  should  lead  to,  or  have  any  communica- 
tion therewith,  in  good  and  sufficient  condition  and  repair; 
and  should  and  would,  at  the  expiration  or  other  sooner 
determination  of  the  said  term,  yield  and  deliver  up  the 
same  in  good  and  sufficient  condition  and  repair,  and 
should  and  would  also,  at  the  expiration  or  other  sooner 
determination  of  the  said  term,  quit  and  deliver  up  in  good 
and  sufficient  order  and  repair  all  such  smiths'  forges, 
workhouses,  storehouses,  wood-houses,  sheds,  hovels,  and 
other  buildings,  as  should  within  two  years  next  preceding 
the  expiration  or  other  sooner  determination  of  the  said 
demise,  be  used,  occupied  or  employed  by  the  said  A.  Sur^ 
tees,  J.  Surtees,  O.  Doubleday,  the  defendant,  W.  HM, 
and  F.  HaU,  their  executors,  &c.,  agents  or  workmen,  for 
mininjg  purposes. 

The  declaration  then  averred  an  assignment  of  the  re- 
version of  and  in  the  demised  premises  by  Sir  Charles  to 
one  George  Brown,  his  heirs  and  assigns;  and  that  the 
said  Oeorge  Brown  devised  the  same  to  the  plaintiffs,  and 
died,  whereby  the  plaintiffs  became  and  were  seised  of  the 
said  demised  premises  in  their  demesne  as  of  fee. 
Three  breaches  were  assigned : — 
First — That  the  said  defendant  did  not  nor  would,  nor 
did  nor  would  the  said  A.  Suriees,  J.  Surtees,  6.  Double- 
day,  fV.  Hall,  and  F.  Hall,  or  any  of  them,  during  the  con- 
tinuance of  the  said  demise  by  the  said  first-mentioned  in« 
denttire  granted,  and  after  the  plaintiffs  became  so  seised 
of  the  said  reversion  of  and  in  the  demised  premises  as 
aforesaid,  and  after  the  jdeath  of  George  Brown,  to  wit, 
on  &e.,  and  for  a  long  space  of  time,  to  wit,  from  thence 
until  the  determination  of  the  said  term  by  the  said  first- 
mentioned  indenture  granted,  or  at  any  time'  during  the 
said  demise,  erect  or  build,  at  their  own  expense  or  other- 
wise, a  sipelting-mill  of  larger  dimensions  than  the  said 
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smelting-mill  so  taken  down  as  in  the  said  first-mentioned         1830. 
indenture  in  that  behalf  mentioned,  with  a  wiater-wheel      easterby 
and  adjoining  buildings,  upon  another  part  of  the  said  «• 

tract  of  waste  ground  in  the  said  first- mentioned  indenture 
mentioned,  according  to  the  tenor  and  effect,  true  intent 
and  meaning  of  the  said  first-mentioned  indenture,  and  of 
the  said  covenant  so  in  that  behalf  made  as  aforesaid,  but  . 
wholly  Yieglected  and  refused  so  to  do;  and  the  said  smelt- 
ing-mill of  larger  dimensions,  with  the  water-wheel  and 
buildings  as  aforesaid,  were  unerected  and  unbuilt,  con- 
trary to  the  tenor  and  effect  of  the  said  first-mentioned  in- 
denture, and  of  the  covenant  so  made  as  aforesaid,  to  wit, 
at  &c. ;  and  that,  by  reason  of  the  said  breach  of  covenant^ 
the  said  demised  premises  were  of  much  less  value,  to  wit, 
less  by  3,000/.,  than  they  otherwise  would  have  been,  and 
that  the  plaintiffs  had  not  been  able  to  sell  or  let,  and  had 
been  hindered  and  prevented  from  either  selling  or  letting 
the  same  for  so  large  a  price  or  at  so  large  a  rent  or  so 
beneficially  or  advantageously  as  they  otherwise  might 
have  done. 

Secondly — That  the  defendant  did  not  nor  would,  nor  did 
nor  would  the  said  A.  Surtees,  J,  Surtees,  G.  Doubleday, 
W.  Hall,  and  F.  HaU^  or  any  of  them,  during  the  con- 
tinuance of  the  said  demise,  and  whilst  the  plaintiffs  were 
so  seised  as  last  aforesaid,  and  after  the  dealh  of  the  said 
George  Browne  maintain,  preserve  and  keep  the  said  smelt- 
ing-mill instead  of  the  said  smelting-mill  and  premises  so 
taken  down  as  aforesaid  in  the  said  indenture  in  this  count 
first  mentioned,  erected  and  built  by  them,  with  the  water- 
wheel  to  the  same  belonging,  and  the  lobbies,  ore-houses, 
and  other  houses,  bingsteads,  sheds  and  other  buildings 
erected  contiguous  or  near  to  the  said  last-mentioned  mill, 
and  all  water-courses,  dams  and  sluices  which  led  to  or  had 
any  communication  therewith,  in  good  and  suflBcient  con- 
dition and  repair,  according  to  the  form  and  effect,  true 
intent  and  meaning  of  the  said  first-mentioned  indenture 
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1830.        in  that  betiitlf ;  but,  on  the  contrary  thereof,  the  defend- 
^    "^    *      ant  and  the  said  A.  Surtees^  «/.  SurieeSf  G*  Doubieday^ 
P.  W.  Hall,  and  F.  Hailf  after  the  making  of  the  said  first- 

mentioned  indenture,  and  during  the  continuance  of  the 
said  demise,  and  after  the  death  of  the  said  George  Brown, 
and  after  the  plaintiffs  became  so  seised  as  last  aforesaid, 
to  wit,  on  &c.,  and  from  thence  for  a  long  space  of  time,  to 
wit,  from  thence  until  the  determination  of  the  said  term, 
suffered  and  permitted  the.  said  smeltingHnill  erected  aad 
built,  with  the  water-wheel  to  the  same  belonging,  and  the 
lobbies,  ore-houses,  and  other  houses,  bingsteads,  sheds  and 
other  buildings,  as  in  the  first-mentioned  indenture  mention- 
ed, and  the  water-courses,  dams  and  sluices  which  led  to 
and  had  communication  therewith,  to  be  and  continue, 
and  the  same  were  for  and  during  all  that  time  ruinous, 
prostrate,  fallen  down,  foul,  miry,  choked  up  and  in  great 
decay,  imd  in  bad  and  insufiGicient  condition  and  repair, 
for  want  of  needful  and  necessary  maintaining,  preserving 
and  keeping  the  same  in  good  and  sufficient  condition  axid 
repair;  contrary,  &c.,  &c. 

Thirdly — That  the  defendant  did  not  nor  would,  nor 
did  nor  would  the  said  A.  Surtees,  J.  SurteeSf  G.  Double^ 
day,  W.  Hall,  and  F.  Hall,  at  the  expiration  of  die  said 
term,  yieU  up  or  deliver  up  the  said  smelting-mill  engaged 
to  be  erectedTand  built  as  in  the  said  indenture  mentioned, 
with  the  water-wheel  to  the  same  belonjpng,  and  die  lob- 
bies, ore-houses  and  other  houses,  bingsteads,  sheds  and 
other  buildings  contiguous  or  near  to  the  said  mill,  as  in 
the  said  first-mentioned  indenture  mentioned,  and  all  wa- 
ter-courses, dams  and  sluices  which  led  to  or  had  any  com- 
munication therewith,  in  good  and  sufficient  condition  and 
repair,  according  to  the  form  and  effect  of  the  said  first- 
mentioned  indenture  and  covenant  so  made  by  the  said  de- 
fendant as  aforesaid,  &c.  &c. 

The  defendant  demurred  generally,  and  the  plaintiffs 
joined  in  demurrer. 
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The  Court  o(  King's  Bench  having  given  judgment  for        iSM. 
the  plaintiffi  below,  the  defendant  below  brought  a  writ  of     Ej^g^ERBY 
error. 

The  points  to  be  argued  in  support  of  the  error  were — 
Jirsiy  "  that  the  lease  mentioned  and  set  forth  in  the  plead- 
ings did  not  contain  any  covenant^  expressed  or  implied, 
by  the  lessees  with  the  lessor,  to  erect  a  smehing-mill  of 
larger  dimensions  than  the  smelting-mill  recited  to  have 
been  taken  down,  with  a  water-wheel  and  adjoining  build- 
ings ;  ** — secondly f  **  that,  assuming  such  a  covenant  to  be 
contained  in  the  lease,  it  was  a  covenant  running  with  the 
land,  and  the  plaintifis  had  not  shewn  any  title  to  the  waste 
upon  which  the  mill  was  to  have  been  built." 

Mr.  Brodericif  for  the  plaintiff  in  error. — In  the  consi- 
deration of  this  case,  it  becomes  material  to  look  to  the 
terms  of  the  demise,  and  also  to  the  nature  of  the  interest  of 
the  lessor  in  the  wastes  in  question. 

The  first  question  is,  whether  there  is  any  covenant,  ex- 
press or  implied,  on  the  part  of  the  lessees  to  erect  a  smelt- 
ing-mill; the  second,  whether,  supposing  that  the  demise 
does  embrace  such  a  covenant,  it  passed  to  the  assignee  of 
the  reversion,  so  as  to  give  him  a  right  of  action  for  the 
non-erection. 

First* — ^At  the  time  of  making  the  demise,  the  mill  was 
not  in  existence;  it  had  been  taken  down  in  pursuance  of . 
an  agreement  entered  into  by  the  defendant  and  the  other 
lessees  with  Sir  Charles  Turner  and  two  other  individuals 
who  were,  jointly  with  him,  interested  in  the  wastes. 
There  is  clearly  no  express  demise  of  the  mill,  and  the  only 
question  that  can  arise,  is,  whether  a  demise  may  be  impli- 
ed from  the  c<mtraot  made  by  the  lessees  to  erect  a  mill. 
The  case  of  Salioun  v.  Houstonifl)^  which  was  the  principal 

{a)  8  J.  B.  Moore,  546;  S.  C.\  to  by  A.  of  tbe  first,  jB.  of  the  se- 
Bing.  433.    By  a  deed  catered  in-     cond,  and  C.  of  the  third  part — 
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authority  upon  this  point  relied  on  in  argument  in  the  Court 
beloWj  is  materially  distinguishable  from  the  present ;  inas- 
much as  here  the  recital  of  the  deed  shews  that  there  was 
an  actual  existing  agreement  relating  to  the  rebuilding  of 
the  mill,  between  different  parties — an  express  contract  by 
the  defendant  and  his  co-lessees  with  Sir  Charles  Turner 
jointly  with  two  other  persons;  and,  when  built,  the  mill 
would  belong  to  the  three  jointly.  The  Court  cannot, 
therefore,  imply  a  separate  contract  to  the  same  effect  with 
Sir  Charles  alone.  Expressumfacit  cessare  taciturn.  The 
lessees  being  liable  upon  their  express  contract  to  the  three, 
cannot  also  be  liable  upon  an  implied  contract  to  Sir  Charles, 
nor,  consequently,  to  his  assignee. 

Secondly. — Supposing  such  an  implied  covenant  may 
be  collected  from  the  whole  of  the  demise,  is  it  a  covenant 
which  runs  with  the  land,  so  as  to  entitle  the  assignee  of  the 


after  recrtiu||f,  that  it  had  been 
agreed  that  A,  should  retire  from 
the  business,  and  B.  and  C  become 
partners  for  ten  years,  to  be  com- 
puted from  the  day  of  the  date  of 
the  deed;  that  the  capital  of  the 
copartnership  should  consist  of 
36.000/.,  24,000/.  of  which  should 
be  advanced  by  A.  for  B,,  and 
12,000/.  to  be  advanced  by  C.  as 
his  proportion — the  deed  proceed- 
ed to  state,  "  that  whereas  an  ac- 
count of  all  the  debts  and  credits 
of  A,^  in  his  business  of  mer- 
chant, had  been  that  day  taken, 
and  the  balance  in  his  favour 
amounted  to  38,033/.;  and  where- 
as it  had  been  agreed  by  and  be- 
tween A.f  B.f  and  C,  that  the 
whole  of  the  debts  and  credits  of 

A,  should  be  received  and  pud  by 

B,  and  C,  and  that  the  balance  of 
38,033/.  should  be  accounted  for 
and  paid  by  them  in  manner  there- 


inafter mentioned ;  and  that,  for  the 
better  enabling  them  to  collect  and 
receive  such  credits.  A.,  by  inden- 
ture, had  assigned  the  debts  and 
credits  to  them:'*  and  the  deed 
further  witnessed  that  it  was  there- 
by agreed,  <'  that,  in  consideration 
of  12,000/.  paid  to  A.  by  C,  as  his 
share  of  the  capital,  and  for  rais- 
ing 24,000/i  as  B.'s  share  of  such 
capital,  the  sum  of  36,000/.,  part 
of  the  38,033/.  was  to  be  retained 
by  B,  and  C,  as  their  capital  or 
joint  stock,  and  the  remaining 
2,033/.  pud  to  A.  by  instalments, 
at  six,  twelve,  eighteen,  and  twen- 
ty-four months,  without  interest; 
and,  if  any  of  the  debts  should 
prove  bad,  the  loss  should  be 
borne  by  JB.  and  C: — Held,  that 
this  deed  amounted  to  a  covenant 
by  JB.  and  C.  to  pay  the  debts  due 
from  A.  In  his  business  on  the  day 
of  the  date  of  the  indenture. 


V. 

Sampson. 
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reversion  to  sue  thereon?  The  leading  authority  upon  this         18d0. 
subject  is  Spencer's  case  (a),  where  the  rule  is  thus  laid      bastbrbt 
down: — **  When  the  covenant  extends  to  a  thing  in  esse, 
parcel  of  the  demise,  the  thing  to  be  done  by  force  of 
the  covenant  is  quodammodo  annexed  and  appurtenant  to 
the  thing  demised,  and  shaQ  go  with  the  land,  and  shall 
bind  the  assignee,  although  he  be  not  bound  by  express 
words;  but,  when  the  covenant  extends  to  a  thing  which 
is  not  in  being  at  the  time  of  the  demise  made,  it  cannot 
be  appurtenant  or  annexed  to  the  thing  which  hath  no  be* 
ing;  as,  if  the  lessee  covenants  to  repair  the  houses  demis- 
ed to  him  during  the  term,  that  is  parcel  of  the  contract, 
and  extends  to  the  support  of  the  thing  demised,  and  there- 
fore is  quodammodo  annexed  appurtenant  to  houses,  and 
shall  bind  the  assignee,  although  he  be  not  bound  expressly 
by  the  covenant:  but,  in  the  case  at  bar,  the  covenant  con- 
cerns a  thing  which  was  not  in  esse  at  the  time  of  tlie  de- 
mise made,  but  to  be  newly  built  after,  and  therefore  shall 
bind  the  covenantor,  his  executors  or  administrators,  and 
not  the  assignee;  for,  the  law  will  not  annex  the  covenant 
to  a  thing  which  hath  no  being."  Second  resolution, ''  that, 
in  this  case,  if  the  lessee  had  covenanted,  for  him  and 
his  assigns,  that  they  would  make  a  new  wall  upon  some 
part  of  the  thing  demised,  that,  forasmuch  as  it  is  to  be 
done  upon  the  land  demised,  it  should  bind  the  assignee ; 
for,  although  the  covenant  doth  extend  to  a  thing  to  be 
newly  made,  yet  it  is  to  be  made  upon  the  thing  demised, 
and  the  assignee  is  to  take  the  benefit  of  it,  and  therefore 
shall  bind  the  assignee  by  express  words.     But,  although 
the  covenant  be  for  him  and  his  assigns,  yet,  if  the  thing  to 
be  done  be  merely  collateral  to  the  land,  and  doth  not  touch 
or  concern  the  thing  demised  in  any  sort,  there  the  assignee 
shall  not  be  charged :  as,  if  the  lessee  covenants,  for  him 
and  his  assigns,  to  build  a  bouse  upon  the  land  of  the  les- 
sor which  is  no  part  of  the  demise,  or  to  pay  any  collateral 

(fl)  6  Rep.  16. 
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IBdO.  tBinn  to  the  lessor,  or  to  a  stranger*  it  sliail  not  bind  the  a«- 
Bignee,  because  it  is  merely  collateral,  and  in  no  manner 
touches  or  concems  the  thing  that  was  demised  or  that  is 
assigned  over,  and  therefore  in  such  case  the  asrignee  of 
the  thing  demised  cannot  be  charged  with  it  no  more  than 
any  other  stranger."  Here*  the  covenant  (if  any)  is,  to 
erect  the  mill,  &c,,  upon  the  waste  lands  of  the  manors 
mentioned  in  the  deed.  The  waste  itself  was  not  demised; 
nor  does  it  appeiur  that  it  even  belonged  to  the  lessor:  at 
most,  he  appears  to  have  had  only  the  right  to  erect 
works  thereon  for  mining  purposes.  It  is  therefore  like 
a  covenant  to  erect  a  mill  upon  die  land  of  a  stranger, 
which  clearly  is  not  a  covenant  running  with  the  land.  In 
the  argument  in  the  Court  below,  it  is  assumed  that  the  mill 
in  question  was  not  merely  collateral  to  the  enjoyment  of 
the  mines,  but  materially  tending  to  their  maintenance. 
The  mill,  however,  can  no  more  be  said  to  be  connected 
with  the  working  or  maintenance  of  the  mines,  than  could 
a  corn  mill  be  said  to  be  connected  with  the  cultivation  and 
enjoyment  of  land.  The  judgment  of  the  Court  of  King*M 
Bench  seems  also  to  have  proceeded  upon  the  same  ground; 
for.  Lord  Tenterden  says  (a) :  **  The  building  that  the  les- 
sees covenanted  to  erect  and  maintain  was  of  this  kind :  it 
was  to  be  built  for  mining  purposes;  it  was  to  be  used 
for  those  purposes ;  it  was  to  be  the  property  of  the  mines ; 
it  related  to  the  mines,  and  to  the  mines  only;  it  could  not 
be  the  property  of  the  owners  of  the  mines,  except  in  diat 
character;  if  severed  from  its  connection,  it  would  not  be- 
long to  the  owners.  Can  it  then  be  said  that  these  cove- 
nants concern  a  matter  collateral  to  or  unconnected  with 
the  tenements  demised?"  The  only  use  of  the  smelting- 
mill,  is  the  purifying  the  ore  after  it  is  dug  up  from  the 
mines;  it  is  not  necessary  to  the  obtaining  of  the  ore,  like 
a  shaft,  or  the  engines  used  for  working  mines.    The  mill, 

(a)  9  Baru.  &  Crese.  515. 
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therefore,  if  erected ,  would  only  be  collateral  to  die  enjoy- 
ment of  the  mines,  and  consequently  the  covenant  to  erect 
it  was  not  a  covenant  running  with  the  land.  Vernon  v. 
Sndtk  (a),  and  Vyvyan  v.  Arthur  {b\  are  clearly  distinguish- 
able, the  covenants  in  both  those  cases  evidently  not  being 
severable  from  or  unconnected  with  the  subject-matter  of 
die  demise. 


1890. 


Mr.  E.  H,  Aldersan,  canira,  was  stopped  by  the  Court. 

Lord  Chief  Baron  Alexander  (e)  delivered  the  judg- 
ment of  the  Court: — 

The  argument  on  the  part  of  the  plaintiff  in  error  in  this 
case  resolves  itself  into  twopoints—;/fr«^,  whether  there  be 
any  covenant  at  all  on  the  part  of  the  lessees  in  the  inden- 
ture in  question  mentioned  with  Sir  Charles  Turner ^  the  les- 
sor, to  erect  a  smelting-mill — secondly,  whether,  if  any  such 


(a)  5  Barn.  &  Aid.  \,  where  it 
was  held  that  a  covenant  to  insure 
agunst  fire,  premises  situate  with- 
in the  weekly  bills  of  mortality,  as 
specified  in  the  statute  14  Geo,  3, 
c.  78,  runs  mih  the  land. 

(b)  2  Dow.  &  Ryl.  670;  S.  C.  1 
B.  &  C.  410.  A  testator  being  seis- 
ed m  fee  of  certain  lands,  and  also 
of  a  corn-mill,  demised  the  former 
to  a  tenant  for  three  lives,  cove- 
nanting for  a  money  rent,  and,  in 
addition  thereto,  that  the  lessee 
should  perform  certain  suits  and 
services,  amongst  others,  that  he, 
his  hdrs  and  assigns,  should  do 
suit  to  the  lessor's  mill  by  grind- 
ing therein  all  such  com  as  grew 
upon  the  demised  land.  The  tes- 
tator afterwards  devised  the  mill 
and  also  the  revenuon  of  the  land 
to  the  same  person,  who  became 


seised  upon  the  death  of  the  de- 
visor. During  the  demise  of  the 
land,  the  lessee  died  intestate,  and 
his  wife  took  out  administration 
of  his  estate  and  effects.  An  ac- 
tion of  covenant  being  brought,  as- 
signing for  breach  a  neglect  to 
grind  com  at  the  mill  during  the 
life-time  of  the  lessee,  and  also 
since  his  death — ^it  was  held  that 
the  reservation  of  the  suit  to  the 
mill  was  in  the  nature  of  a  rent, 
and  that  the  covenant  to  render  it 
ran  with  the  land  whilst  the  owner- 
ship of  the  land  and  the  mill  re- 
mained in  the  same  person,  and 
entitled  the  latter  to  maintain  an 
action  at  common  law  upon  it 
against  the  personal  representative 
of  the  lessee. 

(c)  Lord  Chief  Justice  Tindal 
was  absent. 
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1830.        covenant  exists^  it  is  a  covenant  running  with  the  land,  so 
„  as  to  affect  the  assignee  of  the  reversion  of  Sir  Charles, 

V.  Upon  the  first  pointy  we  are  of  opinion  that  there  is  a  dis* 

tinct  covenant  to  the  effect  above  mentioned  in  the  demise. 
In  Comtftis's  Digest  (a),  it  b  laid  down  "  that  any  words 
in  a  deed  which  shew  an  agreement  to  do  a  thing,  make 
a  covenant;"  and  it  is  perfectly  clear  that  covenant  will  lie 
upon  words  of  agreement  contained  in  the  recital  of  a  deed. 
.Upon  the  face  of  the  declaratipn  in  this  case  is  manifestly 
disclosed  a  covenant  on  the  part  of  the  lessees  to  erect  a 
smelting-mill  on  a  part  of  the  waste  of  the  manor  demised. 
The  deed  recites  that  the  lessees  had  *^  by  and  with  the 
permission  of  the  said  Sir  Charles,  ftc,  taken  down  a 
smelting*mill  belonging  to  them,  situate  upon  part  of  a  tract 
of  waste  ground  within  the  manor  o(  ArJtindale,  called  Old 
Moulds,  and  some  other  contiguous  buildings,  and  did  en- 
gage to  erect  y  at  their  own  expense,  a  smel  ting-mill  of  larger 
dimensions,  with  several  adjoining  buildings,  upon  another 
part  of  the  said  tract  of  waste  ground,  which  mill,  with  the 
water-wheel  belonging  thereto,  and  the  said  other  build- 
ings, it  had  been  agreed  should  belong  to  and  be  the  pro- 
perty of  the  said  Sir  Charles,  &c.,  in  lieu  of  the  said  mill 
and  buildings  so  taken  down;'*  and  Sir  Charles  then  dembes 
to  the  defendant  and  the  other  lessees,  '*  All  that  the  undi* 
vided  third  part  or  share  of  the  said  Sir  Charles  of  and  in 
all  and  singular  the  mines,  veins,  pipes,  floats,  strings,  and 
parcels  of  lead,  tin,  and  copper  ore,  and  other  minerals  and 
fossils  of  what  nature  or  kind  soever,  which  were  then 
known,  found,  or  discovered,  or  which  could,  should,  or 
might,  during  the  continuance  of  that  demise,  be  opened, 
known,  found,  discovered,  or  gotten,  in,  within,  upon,  from, 
or  under  all  the  moors,  commons,  wastes,  and  inclosed 
lands,  situate,  lying,  or  being  in  or  within  or  parcel  of 
the  several  manors  or  lordships,  or  reputed  manors  or  lord- 

(a)  Com.  Dig.  tit.  "  Covenant**  (A.  2,). 
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sbips  of  Arkindale,  New  Foresiy  and  Hope,  in  the  county         1830. 
of  York,  or  any  of  them,  or  any  part  thereof  respectively;      2    " 
and  also  of  and  in  all  mines  and  seams  of  coal,  and  quarries  «. 

of  stone  then  found,  discovered,  or  opened,  or  which,  dur- 
ing the  continuance  of  that  demise,  could,  should,  or  might 
be  found,  discovered,  or  opened  in  or  within  the  said  ma- 
nors, &c.,  or  any  of  them,  orany  part  thereof  respectively; 
and  also  of  and  in  all  smelting-mills,  stamping-mills,  reiin- 
ing-mills,  store-houses,  work-houses,  smiths'  forges,  bing- 
steads,  sheds,  hovels  and  buildings,  situate,  standing, 
or  being  in  or  upon  any  part  of  the  said  moors,  commons, 
or  wastes,  which  then  were  or  at  any  time  theretofore  had 
been  commonly  used  or  employed  for  mining  purposes.** 
And  the  defendant,  for  himself  and  his  heirs,  executors, 
&c.,  covenanted  with  Sir  Charles,  his  heirs  and  assigns, 
(amongst  other  things),  "  that  the  said  lessees,  their  exe* 
cutors,  &c.,  should  and  would,  during  the  continuance  of 
the  said  demise,  maintain,  preserve  and  keep  the  said 
smeliing-miU  engaged  to  be  erected  and  built  by  them,  with 
the  water-wheel  to  the  same  belonging,  and  the  lobbies, 
ore«houses,  and  other  houses,  bingsteads,  sheds,  and  other 
buildings  already  erected,  and  which,  during  the  continu- 
ance of  that  demise,  should  be  erected  contiguous  or  near  to 
the  said  miU,  and  all  water-courses,  &c.,  in  good  and  suffi- 
cient condition  and  repair,  and  should  and  would,  at  the 
expiration  or  other  sooner  determination  of  the  said  term, 
yield  and  deliver  up  the  same  in  good  and  sufficient  condi- 
tion and  repair,  &c«  &c."  Upon  this,  we  are  of  opinion 
that  there  is  a  distinct  covenant  on  the  part  of  the  defend- 
ant binding  him  and  his  assigns  to  erect  the  smelting-mUl 
in  question;  and  that  the  assignee  of  Sir  Charles  Turner 
is  entitled  to  the  benefit  of  that  covenant. 

The  rule  laid  down  in  Spencer*s  case  shews  that  all  co- 
venants connected  with  the  thing  demised,  and  important 
to  the  future  use  thereof,  run  with  the  land.  And  in  the 
case  of  The  Mayor  of  Congleton  y.  Pattison,  Lord  Ellen- 
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1830.  borough  says  (a):  ''A  covenant  in  wbich  the  assignee  is 
EA8TERBY  specificallj  named,  though  it  were  for  a  thing  not  in  esse 
SAMmN  ^  ^^®  time,  yet,  being  specifically  named,  it  would  bind 
hhn,  if  it  affected  the  nature,  quality,  or  value  of  the  thing 
demised,  independently  of  collateral  circumstances;  or  if 
it  affected  the  mode  of  enjoying  it."  That  is  the  general 
rule  to  be  deduced  from  all  the  authorities  upon  this  sub- 
ject. 

It  has  been  contended  that  there  is  ho  desiise  of  the  smelt- 
ing-mill,  and  that  there  is  no  necessary  connection  between 
the  smelting-mill  and  the  mines.  The  demise  is  of  a  third 
part  of  the  mines,  &c«,  and  also  of  ''  all  smelting-mills, 
stamping-mills,  ftc.,  situate  upon  any  part  of  the  moors, 
&c.,  which  were,  or  at  any  time  bad  been  used  for  mining 
purposes;  Together  with  full  and  free  liberty,  power,  and 
authority  to  and  for  the  said  lessees,  their  executors,  &c., 
and  their  and  every  of  their  agents,  miners,  workmen  and 
servants,  from  time  to  time,  and  at  all  times  during  the 
continuance  of  that  demise,  to  dig,  sink,  drive,  work  and 
make  grooves,  shafts,  pits,  &c.,  and  to  use  all  other  lawful 
ways  and  means  whatsoever  (hushing  in  inclosed  lands  on- 
ly excepted),  during  the  continuance  of  that  demisej  for  the 
searching  for,  finding,  &c.,  of  the  lead,  tin  and  copper  ore, 
coal,  and  all  other  minerals  and  fossils  of  what  nature  or 
kind  soever,  and  for  working  the  said  quarries,  and  buiB- 
ing  lime  in  or  upon  all  or  any  of  the  moors,  &c.,  situate, 
lying  or  being  in  or  within  or  parcel  of  the  manors  of  Ar^ 
kindale,  &c.,  or  any  of  them,  or  any  part  thereof  respec- 
tively, and  one  third  part  or  share  of  the  said  lead,  tin  or 
copper  ore  and  coal,  and  all  other  minerals  and  fbssils  of 
what  nature  or  kind  soever,  which  should  be  so  found,  rais* 
ed  or  gotten,  to  have,  lead  and  carry  away,  and  take  and 
.  convert  to  and  for  the  proper  use  and  benefit  of  the  said  les- 
sees, their  executors,  administrators  and  assigns,  &c.  ftc; 

(a)  10  East,  186. 
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And  also  with  fuU  and  free  liberty,  power  and  authority         1830. 
(but  so  far  only  as  the  said  Sir  Charles  could  or  might 
lawfiiUy  grant  the  same^  and  not  otherwise),  to  and  for  the  ^ 
said  lessees,  their  executors,  &c.,  and  their  and  every  of 
their  agents,  miners,  ftc^  fit>m  time  to  time,  and  at  all  times 
during  the  continuance  of  that  demise,  to  have  ground- 
room,  heap-room  and  pit-room  in  and  upon  the  said  moors, 
&c.,  as  well  for  the  lajring  and  placing,  &c.,  of  the  ores, 
&c,  which  should  from  time  to  time  be  so  wrought,  won, 
or  dug  forth  or  out  of  the  mines  and  quarries  of  which  one 
third  part  was  thereinbefore  demised,  and  arise  from  the 
waste  hillocks  situate  upon,  the  said  manors  or  lordships, 
as  also  of  such  stones,  earth,  &c.,  as  should  proceed,  &c., 
out  of  the  same  mines  and  quarries  in  the  winning  and 
working  thereof;  and,  for  any  of  those  purposes,  to  make, 
lay  and  use  waggon-ways  and  other  ways  in,  &c.,  the  said 
moors,  &c«,  and  also  free  way,  &c.,  and  ingress,  egress  and 
regress  in,  upon,  over  and  along  the  said  moors,  &c.,  to  and 
from  the  said  mines  and  quarries;  And  likewise  widi  full 
and  free  Uberty,  power  and  authority  (but  so  far  only  as 
the  said  Sir  CharlcM  could  or  might  lawfully  grant  the 
same,  and  not  otherwise,)  to  and  for  the  said  lessees,  their 
executors,  &c.,  and  their  agents,  &c.,  from  time  to  time, 
and  at  all  times  during  the  continuance  of  that  demise,  to 
divert  or  turn  any  water-course  or  water-courses,  and  to 
dig  and  make  any  water«courses,  drains,  &c*,  in,  upon,  or 
through  any  part  of  the  said  moors,  &c.,  within  the  said 
manors  of  Arkindaley  New  Forest^  and  Hope,  or  any  of 
tfaem,  or  any  part  thereof  respectively,  for  working  any 
machinery  or  endues  for  the  purpose  of  mining,  or  for 
washing,  &c.,  the  lead,  &c.^  which  should  or  might  be 
raised  or  gotten  as  aforesaid ;  And  with  full  and  free  liber* 
ty,  power  and  authority  (but  so  far  only  as  the  said  Sir 
Charlee^  could  or  might  lawfully  grant  the  same,  and  not 
otherwise,)  to  and  for  the  lessees,  their  executors,  &c.,  to 
do,  perform  and  execute  all  such  other  works,  matters,  and 
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]8dQ.         things  (hushing  as  aforesaid  only  excepted),  as  should  or 
^^     '       might  be  necessary  for  winning  and  working  the  said  mines 
c-  and  quarries,  and  dressing  and  smelting  the  ore  andjnine- 

rals  obtained  therefrom  and  from  the  waste  hillocks  upon 
the  said  manors  or  lordships:  And  also  full  and  free  liber- 
ty, power  and  authority  to  and  for  the  lessees,  their  execu- 
tors, &c.,  during  the  continuance  of  that  demise,  to  erect 
or  build  in  or  upon  any  part  of  the  said  moors,  ^e.,  all 
such  smelting-mills,  &c.,  as  should  or  might  be  requisite 
or  necessary  for  the  better  and  more  effectually  winning 
and  working  of  the  said  mines  and  quarries,  and  for  wash- 
ingi  &c.,  the  lead,  tin  and  copper  ore,  &c.,  which  should 
be  raised  or  gotten,  in,  within,  upon,  from  or  out  of  the 
said  moors,  &c.*'  All  these  are  clearly  connected  with  the 
demise.  It  might  be  a  question  whether  the  deed  did 
not  amount  to  an  absolute  demise  of  all  Sir  Charles  Tur- 
ner's interest* in  the  moors  upon  which  the  smelting-mill 
was  to  be  built.  It  is  not  necessary,  however,  to  go  that 
length  upon  the  present  occasion:  it  is  sufficient  to  say 
that  we  think  the  possession  of  the  smelting-mill  is 
directly  connected  with  the  enjoyment  of  the  mines;  and 
although,  as  has  been  contended,  it  may  not  be  necessary 
to  the  enjoyment  of  the  mines,  yet  it  clearly  affects  the 
mode  of  enjoying  them.  We  therefore  think  that  this  case 
falls  within  the  general  principle  laid  down  in  The  Mayor 
of  Qongleion  v.  Pattison,  as  collected  from  all  the  authori- 
ties; and  that  this  is  a  covenant  running  with  the  land. 

One  argument  on  the  part  of  the  plaintiff  in  error  is, 
that  a  covenant  with  Sir  Charles  alone  cannot  be  implied, 
because  the  agreement  recited  in  the  indenture  is  with  Sir 
CAar/^tf  jointly  with  two  others;  but  we  think,  upon  the 
whole  deed,  the  covenant  is  separate  with  Sir  C/tarles  as 
to  the  one  third  which  he  had  the  right  to  demise. 

We  therefore  affirm  the  judgment  of  the  Court  below. 

Judgment  affirmed. 
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REGULA  GENERALIS. 


JLT  is  ORDERED,  that,  from  henceforth,  in  all  special  argu-  As  to  special 
ments  in  this  Court,  notice  in  writing  of  the  points  which  "frfHIf**^ 
are  intended  to  be  insisted  upon  by  each  of  the  parties,  pointM  to  be  ar- 
be  delivered  to  the  Judges  at  their  chambers  two  days 
before  the  day  on  which  the  case  shall  be  set  down  for  • 
hearing,  either  by  marking  the  points  in  the  margin  of  the 
books  delivered  to  the  Judges,  or  on  separate  paper;  and 
that  each  of  the  parties  do,  within  the  same  time,  leave 
a  copy  of  such  notice  at  the  chambers  of  the  Lord  Chief 
Justice,  to  be  delivered  to  the  adverse  party  upon  his  ap- 
plication. 

N.  C.  TiNDAL. 

J.  A.  Park. 

S*  Gaselee. 

J.  B.  Bosanquet. 


MEMORANDA. 

On  Saturalay,  the  26th  June,  his  Majesty  King  George 
the  Fourth  departed  this  life.  Mr.  Justice  Gaselee  sat 
for  a  short  time  in  Court,  for  the  purpose  of  taking  bail. 

On  Monday f  the  S8th,  at  the  sitting  of  the  Court,  Mr. 
Secondary  Cancellor  administered  to  the  respective  Judges 
and  lung's  Serjeants,  the  usual  oaths  of  allegiance,  &c.,  to 
his  Majesty  King  William  the  Fourth. 


VOL.  IV.  s  s 
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1830. 

Monday,      Craven  and  Others,  Assignees  of  William  and  Ben ja- 
June  28M,  ^^^  Aldred,  Bankrupts,  t\  Edmondson. 

One  of  two  part-  J  HIS  was  an  action  o{  assumpsit  brought  by  the  plain- 
act  of  bank-  tiffs,  as  assignees  of  WiUiam  and  Benjamin  Aldred^  bank- 
3?nefpdd  to""  ™P'5»  *°  recover  from  the  defendant  a  sum  of  92i.  paid 
the  agent  of  a  by  WiUiam  Aldred.  on  account  of  a  joint  debt  due  to  the 

creditor  a  debt      /  i« 

due  from  the  defendant  from  himself  and  his  brother  Benjamin^  after 
having  no^'^of  ^^  (WiUiam)  had  committed  an  act  of  bankruptcy;  Ben- 

bankro\^^—  J^^^^  **  *^^^  period  remaining  solvent.     The  fifth  count 

Heidy  that  this  of  the  declaration  alleged  that  the  defendant,  after  the 

ment  protected  bankruptcy  of  WiUiam  Aldred,  was  indebted  to  Benjamin 

wt^a  rf  the  ^^^  *^®  assignees  of  WiUiam ;  the  sixth,  that  he  was  in- 

6  Geo.  4,  c  16;  dcbtcd  to  the  plaintiff^,  as  assignees  of  fPtUiam;  and  the 

the  partnership  seventh,  that  he  was  indebted  to  them  as  assignees  of  both 

property  be- 
longing to  the      partners. 

banimipt  part-        rpj^^  ^^gg  ^^  j^ed  before  Mr.  Justice  Park,  at  the  last 

ner  being  oy  ' 

the  act  of  bank-  Assizes  for  the  county  of  York.    The  facts  which  appear- 

roptcy  vested  ^  ,  ,    ,  ■»»      •       • 

in  his  assignees;  cd  in  evidence  were  as  follow: — William  and  Benjamin 
m^iet^ofOie  -^/^r^cf  traded  in  partnership,  and  were  indebted  to  the 
solvent  partner,  defendant  in  the  siun  of  92i,  for  wool.     In  the  month  of 

the  payment 

being  made  October  last,   William  Aldred  left  his  residence  in  the 

ity,u  the  bank-  neighbourhood  of  Leeds,  saying  that  he  was  going  to 

S^thli'^iifer  ^^^d/ord.    It  appeared,  however,  that  he  had  gone  to 

agency  resuiUng  Liverpool,  whitbcr  he  was  followed  by  the  brother  of  the 

from  the  part—  _ 

nership.  defendant,  who,  on  meeting  with  him  there,  caused  him 

to  be  arrested;  whereupon  William  Aldred  paid  the 
amount  of  the  debt  to  the  officer.  Benjamin  Aldred  was 
ignorant  of  his  brother's  motive  for  leaving  home,  and  was 
left  by  him  totally  destitute  of  funds.  The  defendant's 
brother,  who  was  called  as  a  witness,  stated  that  he  went 
to  Liverpool  for  the  purpose  of  buying  hides,  and  also  to 
see  WiUiam  Aldred  if  he  could.  A  commission  issued 
against  William  Aldred  on  the  Snd  November  last,  when 
he  was  declared  a  bankrupt;  but  he  never  surrendered. 
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On  the  part  of  the  defendant,  it  was  contended  that  a 
payment  of  a  partnership  debt  by  one  of  several  partners 
after  an  act  of  bankruptcy  committed  by  him  alone,  was  a 
payment  protected  by  the  82nd  section  of  the  statute  6 
Geo.  4,  c.  16  (a).  It  was  also  contended,  that  there  was 
nothing  in  the  evidence  to  shew  that  William  Aldred  went 
to  Liverpool  with  a  view  to  defeat  or  delay  his  creditors; 
nor  that  the  defendant  was,  at  the  time  the  money  was 
paid,  aware  of  an  act  of  bankruptcy  having  been  commit- 
ted by  him. 

The  learned  Judge  reserved  for  the  opinion  of  the  Court 
the  question  upon  the  construction  of  the  82nd  section ; 
and  left  it  to  the  Jury  to  say  what  was  the  intent  of  Wil- 
liam Aldred  in  absenting  himself  from  his  usual  place  of 
abode;  telling  them,  that,  if  he  departed  therefrom  with 
a  view  to  avoid  his  creditors,  he  thereby  committed  an 
act  of  bankruptcy ;  and  that,  if  the  agent  of  the  defendant, 
to  whom  the  money  was  paid,  knew  of  the  fact  of  his  de- 
parture from  home  with  such  intent,  it  might  be  assumed 
that  he  had  notice  of  his  bankruptcy. 

The  Jury  found  that  the  intent  of  William  Aldred  in 
going  to  lAverpool  was  that  he  might  thereby  avoid  his 
creditors;  and  that  the  agent  of  the  defendant  had  notice  of 


1830. 
Craven 

0. 

Edmondson. 


(a)  By  wMch  it  is  enacted— 
"  Tliat  all  payments  bond  Jide 
made,  or  which  shall  hereafter  be 
made  by  any  bankrupt,  or  by  any 
person  on  his  behalf,  before  the 
dale  and  issuing  of  the  commis- 
sion against  such  bankrupt,  to  any 
creditor  of  such  bankrupt  (such 
payment  not  being  a  fraudulent 
preference  of  such  creditor),  shall 
be  deemed  valid,  notwithstanding 
any  prior  act  of  bankruptcy  by 
soeh  bankrupt  committed;  and 
all  payments  bond  fide  made,  or 
which  shall  hereafter  be  made  to 


any  bankrupt  before  the  date  and 
issuing  of  the  commission  against 
such  bankrupt,  shall  be  (deemed 
valid,  notwithstanding  any  prior 
act  of  bankruptcy  by  such  bank- 
rupt committed;  and  such  credi- 
tor shall  not  be  liable  to  refund 
the  same  to  the  assignees  of  such 
bankrupt:  Provided  the  person  so 
dealing  with  the  said  bankrupt 
had  not,  at  the  time  of  such  pay- 
ment by  or  to  sucb  bankrupt,  no- 
tice of  any  act  of  bankruptcy  by 
such  bankrupt  committed." 


ss2 
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1830.         that  feet  at  the  time  he  received  the  money;  and  they  ac- 
Cr  ATEN       cordingly  returned  a  verdict  for  the  plaintiffs^  for  the  amount 


_     ^'  of  the  sum  claimed. 

Edmondson. 


Mr*  Serjeant  Jones,  in  the  last  term^  moved  for  a  nde 
nisi  that  this  verdict  might  be  set  aside  and  a  nonsuit  en« 
tered,  or  a  new  trial  had. — A  payment  made  by  Benjamin, 
the  solvent  partner,  would  undoubtedly  have  been  a  good 
payment.  Fox  v.  Hanbury  {a),  Smith  v.  Stokes  (A),  Smith  v. 
OrieU{c),  Harvey  v.  Criekett  {d).  In  Lacy  v.  Woolcott  {e), 
a  bill  of  exchange  accepted  (in  the  name  of  the  firm)  by 
one  of  two  partners  after  he  had  committed  an  act  of 
bankruptcy,  was  held  to  be  an  available  security  in  the 
hands  of  an  innocent  indorsee.  That  case  is  precisely  in 
point,  for  here  also  the  payment  was  made  in  virtue  of  the 
liability  of  the  firm.  At  all  events,  supposing  the  payment 
to  be  void  as  to  the  moiety  of  the  bankrupt  partner,  it 
would  still  be  a  valid  payment  quoad  the  moiety  of  the 
solvent  partner. 

The  learned  Serjeant  further  contended  that  the  notice 
of  the  bankruptcy  to  the  agent  of  the  defendant  was  not 
notice  to  the  defendant  himself  within  the  meaning  of  the 
section ;  and  also  that  the  verdict  was  against  evidence. 

The  Court,  however,  granted  the  rule  upon  the  first 
ground  only.  The  points  remaining  to  be  considered, 
therefore,  yrere—^rst,  whether  a  payment  made  by  one 
of  two  partners  who  has  become  bankrupt,  on  account  of 
a  debt  due  from  the  firm,  the  other  partner  remaining  sol- 
vent, is  a  payment  protected  by  the  6  Geo.  4,  c.  16,  s.  8S; 
— secondly,  whether,  if  it  be  not  protected  quoad  the 
whole  of  the  debt,  it  is  not  so  quoad  the  moiety  of  the  s<rf- 
vent  partner. 

(a)  Cowp.  445.  (d)  5  Mau.  &  Selw.  336. 

(&)  1  East,  363.  (e)  2  Dow.  &  Ryl.  458. 

(c)  Ibid.  368. 
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Mr.  Serjeant  Wilde  now  shewed  cause. — A  payment         1830. 
made  by  a  solvent  partner  after  the  bankruptcy  of  another^       T""" 
clearly  cannot  be  recovered  back  by  the  assignees  of  the    _      9. 
latter.     But  in  this  case,  the  payment  being  made  after  an 
act  of  bankruptcy  committed  by  the  partner  by  whom  it 
was  made,  Was,  as  to  one  moiety,  a  parting  with  the  money 
of  his  assignees,  and,  as  to  the  other,  a  payment  of  the 
money  of  the  solvent  partner,  without  any  authority ;  for 
the  bankruptcy  operated  a  dissolution  of  the  partnership, 
and  consequently  destroyed  the  implied  agency  resulting 
therefrom.    In  Smith  v.  Goddard  (a),  the  first  payment  was 
made  by  an  authorized  agent  of  the  solvent  partner.     In 
Thomcuon  v.  Frere  (6),  two  of  three  partners  affecting,  but 
without  authority,  to  bind  the  firm,  by  deed  assigned  a 
debt  due  to  them  from  a  correspondent  abroad,  without 
his  privity,  to  a  creditor  at  home,  and  afterwards,  by  direc- 
tion of  such  correspondent,  drew  a  bill  of  exchange  in  the 
name  of  the  firm  upon  his  agent  here,  which  was  accepted, 
payable  to  their  own  order,  for  the  amount  of  the  debt;  the 
two  partners,  having  in  the  meantime  committed  acts  of 
bankruptcy,  indorsed  such  bill  to  the  creditor  of  the  firm 
in  part  satisfaction  of  his  debt,  and  afterwards  separate 
commissions  were  sued  out  against  the  two  partners,  who 
were  declared  bankrupts,  and  their  effects  assigned;  the 
other  partner  being  all  the  time  abroad — ^it  was  held,  that, 
by  such  indorsement  of  the  bill  by  the  two  after  acts  of 
bankruptcy,  nothing  passed  to  the  creditor;  for,  the  bank- 
rupt partners  had  ceased  to  have  any  control  over  the  joint 
stock,  and  therefore  could  not  bind  either  the  property  of 
their  assignees  or  of  the  then  solvent  partner.     Mr.  Justice 
Le  Blanc  there  said  (c) :  "  After  the  acts  of  bankruptcy 
committed  by  Underhill  and  Guesty  followed  up  as  they 
were  by  commissions  and  assignments,   they  ceased   to 
have  any  control  or  disposition  over  the  joint  property; 

ia)  3  Bos.  &  Fill.  465.  {b)  10  East,  418.  (c)  Ibid.  424. 
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1830.         and  therefore  their  indorsement  of  the  bill  to  the  defend- 
Craven       ^^^^9  A^e^  such  acts  of  bankruptcy,  was  made  by  persons 
t.  having  no  authority  to  dispose  in  that  manner  of  the  part^ 

nership  fund  or  property;  and  the  present  plaintiffs,  in 
whom  by  operation  of  law  the  whole  property  was  vested 
from  that  time,  are  entitled  to  recover  back  thfe  money  re- 
ceived on  the  bill,  as  money  received  to  the  use  of  7%cmui- 
san  and  of  the  respective  assignees."  Payments  protected 
by  the  82nd  section  of  the  6  Geo.  4,  c.  16,  are  such  as  are 
made  bondfide^  and  without  notice  of  an  act  of  bankruptcy. 
Here,  the  July  have  found  that  the  defendant's  agent,  at 
the  time  he  received  the  money,  had  notice  of  the  bank- 
ruptcy of  William  Aldred. 

Mr.  Serjeant  Jones,  in  support  of  his  rule. — ^The  facts 
of  the  case  are  shortly  these: — Benjamin  and  William  Al- 
dred carried  on  business  in  partnership.  The  defendant 
was  a  creditor  of  the  firm.  William  Aldred^  becoming  in- 
solvent, absconded;  Benjamin  continuing  for  some  time 
solvent.  The  brother  of  the  defendant  followed  WiOiam 
Aldred  to  lAverpool^  issued  a  writ  against  him,  and  succeed- 
ed in  obtaining  payment  of  the  debt  due  from  the  firm  to 
the  defendant.  Now,  it  is  perfectly  clear,  that,  if  the  mo- 
ney had  been  paid  by  Benjamin,  the  plaihtifis  could  not 
bave  recovered  it  back.  The  argument  on  the  other  side 
amounts  to  this — that  the  agency  of  the  bankrupt  partner 
ceases  upon  an  act  of  bankruptcy  committed  by  him,  fol- 
lowed by  a  commission  and  assignment.  If  that  were  so^ 
the  solvent  partner  could  not  be  the  agent  of  the  bankrupt 
partner:  and  it  is  settled  by  a  variety  of  cases,  that  a  pay- 
ment by  a  solvent  partner,  of  a  partnership  debt,  after  an 
act  of  bankruptcy  committed  by  the  other,  is  a  good  pay- 
ment— because,  quoad  this  matter,  the  solvent  partner  is 
the  agent  of  the  insolvent. 

[Lord  Chief  Justice  TindaL — In  T/Mmasonv.  Frere,  it 
was  held  that  tiie  indorsement  of  a  bill  by  the  insolvent 
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partners  was  not  available;  it  seems  therefore  singular  that         IBdO. 
an  acceptance  should  be.    In  Lacy  v.  Woolcoii^  however,       craven 
the  bill  was  accepted  after  a  secret  act  of  bankruptcy  by 
the  partner  wh6  accepted  it.    Here,  the  payment  was  made 
to  a  party  having  knowledge  of  the  act  of  bankruptcy]. 

If  the  solvent  partner  may  be  the  agent  of  the  bankrupt, 
by  parity  of  reasoning,  the  bankrupt  may  be  the  agent  of 
the  solvent  partner.  At  all  events,  the  agency  quoad  by- 
gone transactions  is  not  determined,  though  perhaps  it  may 
be  Bs  to  future.  The  proviso  in  the  8Snd  section  of  the  6 
Geo.  4,  c.  16,  only  applies  to  the  case  of  an  individual 
bankrupt. 

Lord  Chief  Justice  Tindal.— ^This  was  an  action  brought 
by  the  assignees  of  William  and  Benjamin  Aldred,  to  re- 
cover a  sum  of  money  paid  by  William  Aldred  to  the  de- 
fendantt  after  the  commission  of  an  act  of  bankruptcy  by 
hhn,  on  account  of  a  debt  due  to  the  defendant  from  the 
bankrupt  jointly  with  his  brother,  Benjamin  Aldred,  who 
remained  solvent;  and  the  principal  question  is,  whether 
(the  agent  of  the  defendant  who  received  the  money  hav- 
ing at  the  time  knowledge  of  the  bankruptcy  of  William  Al- 
dredi)  the  payment  is  protected  by  the  82nd  section  of  the 
statute  6  Geo.  4,  c.  16^  which  enacts — ''That  all  pay* 
maits  bond  fide  made,  or  which  shall  hereafter  be  made 
by  any  banktupt»  or  by  any  person  on  his  behalf,  before 
the  date  and  issuing  of  the  commission  against  such  bank- 
rupt, to  any  creditor  of  such  bankrupt  (such  payment  not 
being  a  fraudulent  preference  of  such  creditor),  shall  be 
deenled  valid,  notwithstanding  any  prior  act  of  bankruptcy 
by  such  bankrupt  committed ;  and  all  payments  bond  fide 
made»  or  which  shall  hereafter  be  made  to  any  bankrupt 
before  the  date  and  issuing  of  the  commission  against  such 
bankrupt,  shall  be  deemed  valid,  notwithstanding  any  prior 
act  of  bankruptcy  by  such  bankrupt  committed;  and  such 
creditor  shall  not  be  liable  to  refund  the  same  to  the  as- 
signees of  such  bankrupt:  Provided  the  person  so  dealing 
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1830.         with  the  said  bankrupt  had  noti  at  the  time  of  such  pay- 
c  ATEN       iiient  by  or  to  such. bankrupt,  notice  of  any  act  of  bank- 
9.  ruptcy  by  such  bankrupt  committed.*' 

Under  the  circumstances  of  the  case,  if  the  payment  had 
been  made  by  William  Aldred  upon  his  own  account  alone, 
there  can  be  no  doubt  but  that  the  sum  so  paid  might  be 
recovered  back  by  the  assignees.     But  it  has  been  con- 
tended that  the  proviso  in  the  bankrupt  act  above  referred 
to  applies  only  to  the  case  of  an  individual  bankrupt,  and 
not  to  a  case  like  the  present,  where  one  of  the  partners 
remains  solvent     No  authority  has  been  cited  in  support 
of  that  proposition.     We  must  therefore  ascertain  in  whom 
the  property  in  this  sum  of  money  was  vested  at  the  time 
of  the  payment.     William  Aldred  having  committed  an 
act  of  bankruptcy,  upon  which  a  commision  was  subse^ 
quently  sued  out  against  him,  the  one  moiety  by  relation 
belonged  to  his  assignees  when  chosen,  and  the  other  moie- 
ty to  Benjamin,  as  tenants  in  common.     The  bankrupt 
clearly  had  no  right  to  pay  over  money  belonging  to  his 
brother.     It  has  been  insisted  that  he  had  a  right,  as  the 
agent  ot  Benjamin,  to  make  the  payment    The  bankrupt* 
cy  of  one  partner  destroys  the  implied  agency  arising  out  of 
the  partnership;  though  not  perhaps  for  all  purposes,  as 
appears  from  the  case  of  Lacy  v.  Woolcott,  where  a  bill 
of  exchange  accepted  (in  the  name  of  the  firm)  by  one  of 
two  partners  after  he  had  committed  an  act  of  bankruptcy, 
was  still  held  to  be  an  available  security  in  the  hands  of  an 
innocent  indorsee — upon  the  general  principle,  that  a  re- 
nunciation does  not  destroy  the  agency,  unless  the  fact  of 
such  renunciation  be  made  known  to  the  parties  to  be  af- 
fected by  it.     Here,  the  defendant  (in  the  person  of  his 
agent)  had  notice,  at  the  time  the  payment  in  question 
was  made,  that  the  agency  of  William  Aldred  was  destroy- 
ed by  the  act  of  bankruptcy  committed  by  him;  and  the 
effect  of  such  act  of  bankruptcy  upon  the  respective  rights 
of  the  parties  being,  to  vest  in  his  assignees  the  moiety  of 
the  partnership  property  that  formerly  belonged  to  him. 
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it  follows  that,  as  to  the  one  moiety,  the  money  so  paid  by         1830. 

the  bankrupt  was  the  money  of  his  assignees,  and,  as  to  "     "     " 
the  other  moiety,  that  it  was  paid  by  him  without  any  au-  v. 

thority:  the  whole,  therefore,  may  be  recovered  back. 

Mr.  Justice  Park  and  Mr.  Justice  Gaselee  concurred. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion. 
From  the  time  of  his  bankruptcy,  William  Aldred  ceased 
to  have  any  interest  in  the  partnership  property;  his  share 
vested  in  his  assignees  when  they  should  be  chosen:  Ben- 
jamin Aldred,  therefore,  became  tenant  in  common  of  the 
property,  with  the  assignees  of  William*  The  latter  had 
no  right  to  make  a  payment  on  account  of  his  brother 
without  his  express  authority.  The  defendant  had  notice 
of  the  bankruptcy  of  William  Aldredht  the  time  he  received 
payment  of  his  debt  from  him.  The  only  question  is,  whe- 
ther, under  these  circumstances,  the  payment  was  protect- 
ed by  the  82nd  sect,  of  the  6  Geo.  4,  c.  16.  I  am  clearly  of 
opinion  that  such  payment  was  not  within  the  protection 
of  that  clause.  The  payment  by  William  Aldred  on  his 
own  account  is  not  protected,  because  the  party  who  re- 
ceived the  money  had  notice  of  his  bankruptcy  at  the  time 
he  so  received  it;  and,  with  respect  to  the  other  partner j 
the  payment  was  not  made  by  him,  nor  on  his  behalf,  for 
the  reasons  already  given. 

Rule  discharged. 
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^^^*  Miles  v.  Cattle  and  Another. 

June  28/A. 

the  plaintiff;  jThIS  was  an  action  on  the  case  against  the  defendants, 

to  proceed  from  ^  Carriers,  for  the  loss  of  a  carpet-bag  belonging  to  the 

b  A^defend-  P^*^'^**^*  Containing  certain  wearing-apparel  of  the  plain- 

anu'  coach,  re-  tiff,  and  also  a  parcel  in  which  was  inclosed  a  bank-note 

ceived  from  one    _      ^_  _    _    -         .  i  •    ■■ 

o.,  at  a  Tillage  for  SOL,  belonging  to  a  third  person. 

"^ifnudJZ't^      The>ir*#  count  of  the  declaration  stated  that  the  de- 

50/.  bank-note,   fendants,  before  and  at  the  time  of  committing  the  grier- 

withrastriictions  «»  « 

to  book  it  at  ances  thereinafter  next  mentioned,  were  owners  and  pro- 
office^at !!?.  The  pnetors  of  a  certain  common  stage-coach  for  the  carriage 
ferted  to^iSSk  ^^  conveyance  of  passengers  and  their  luggage  from 
the  parcel  at  s^  Stockton  to  Yorki  for  hbe  and  reward  to  them  the  defend- 
a  carpet-bag  "  ants  in  that  behalf,  to  wit,  at  &c. ;  that  the  defendants 
w^*^-appar-  being  such  owners  and  proprietors^  theretofore,  to  wit,  on 
eL  Thebagand  ^^^^  ^^  ^^^^  (he  plaintiff,  at  the  Special  instance  and  request 
were  lost  In  an  of  the  defendants,  became  and  was  a  passenger  in  the  same 
the^defendanu  coach,  to  be  safcly  and  securely  carried  and  conveyed  there- 
S^T^r^^  by,  together  with  his  luggage,  from  Stockton  to  Yoti,  for  a 
returned  a  ver-  certain  fee  and  reward  to  the  defendants  in  that  behalf; 
piainuffforthe  and  the  defendants  then  and  there  received  the  plaintiff 
wt^ni^Ip^ei  ^  s^ch  passenger,  together  with  his  luggage,  to  wit,  a 
cr^^""^ftLd  <5ertain  bag  containing  divers  goods  and  chattels,  to  wit, 
increase  the  ver-  &c.,  &c.)  of  great  vdue,  to  wit  of  tfac  valuc  o(  BOLj  and  a 
amount  of*the  Certain  note  of  the  Governor  and  Coi;npany  of  the  Bank 
^^^'  of  England,  commonly  called  a  bank-note,  for  the  payment 

of  50/.,  and  of  the  value  of  50/.,  of  the  said  plaintiff;  and 
that  thereupon  it  became  and  was  the  duty  of  the  defend- 
ants to  use  due  and  proper  care  that  the  plaintiff  and  his 
luggage  should  be  safely  and  securely  carried  and  convey- 
ed by  and  upon  the  said  coach,  from  Stockton  to  York: 
yet  that  the  defendants,  not  regarding  their  duty  in  that 
behalf,  did  not  use  due  and  proper  care  that  the  plaintiff 
and  his  luggage  should  be  safely  and  securely  carried  and 
conveyed  by  and  upon  the  said  coach  from  Stockton  to 
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Yorkf  but  wholly  neglected  so  to  do ;  and  so  cavdessly  1880. 
and  negligently  conducted  themselves  with  respect  to  the 
said  luggage  of  the  plaintiff^  that  the  same,  by  and  through 
the  carelessness  and  negligence  of  the  defendants  in  that 
behalf,  became  and  was  totally  lost  to  the  plaintiff,  to  wit, 
at  ftc. 

The  seeondf  thirds  Bxid  fourth  counts  were  substantially 
the  same  as  the^rf  ^. 

The^^A  count  stated  that  the  defendants  were  the 
keepers  of  a  certain  coach -office  for  the  reception  and  safe 
custody  of  the  luggage  of  passengers  for  hire,  coming  to, 
or  going  from  the  coach-office  by  any  coach  for  the  con- 
veyance of  passengers  for  hire,  whereof  the  defendants 
were  proprietors;  that  the  plaintiff,  afberwards,  to  wit,  on 
&c.,  came  to  the  coach-office  as  a  passenger  for  hire  from 
Stockton  in  and  by  a  certain  coach  for  the  conveyance  of 
passengers  for  hire,  whereof  die  defendants  then  were  pro- 
prietors, with  certain  luggage  of  him  the  plaintiff,  to  wit, 
a  certain  other  bag,  contsining,  &c.,  &c.,  and  thereupon, 
then  and  there,  at  the  special  instance  and  request  of  the 
defendants,  caused  the  last-mentioned  bag,  with  the  con* 
tents  thereof,  to  be  placed  in  the  coach-office,  to  be  safely 
and  securely  kept  for  the  plaintiff  by  the  defendants,  who 
then  and  there  received  the  same  for  the  purpose  afore- 
said ;  whereupon  it  then  and  there  became  and  was  the 
duty  of  tiie  defendants  to  use  due  and  proper  care  in  the 
keeping  and  taking  care  of  the  last-m^itioned  bag  of  the 
plaintiff,  with  the  contents  thereof;  yet  that  the  defend- 
ants, not  regarding  their  duty  in  that  behalf,  took  such  bad 
care  of  the  last-mentioned  bag,  and  the  contents  thereof, 
and  so  carelessly  and  negligently  conducted  themselves  in 
that  behalf,  that  the  last-mentioned  bag,  with  the  contents 
thereof^  afterwards,  to  wit,  on  ftc,  by  and  through  the 
carelessness  and  n^ligence  of  the  defendants,  became  and 
were  wholly  lost  to  the  plaintiff,  to  wit,  at  &c. 

The  cause  was  tried  before  Mr.  Justice  Parkt  at  the  last 
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1830.        Spring  Assizes  for  the  county  of  York.    The  evidence 
was  as  follows: — 

The  plaintiff,  who  was  about  to  proceed  from  Stockton 
to  York  by  one  of  the  defendants'  coaches,  and  thence  to 
JLondon,  was  entrusted  by  one  Garbut,  a  solicitor,  resid- 
ing at  Yarm,  near  Stockton,  with  a  parcel,  containing  certain 
papers  and  also  a  50/.  bank-note,  addressed  to  Messrs. 
Bell  ^  Brodrick,  his  London  agents,  with  instructions  to 
book  the  parcel  at  the  defendants*  coach-office  at  Stockton. 
The  plaintiff,  however,  instead  of  complying  with  this  di- 
rection, placed  the  parcel  in  a  carpet-bag  with  his  clothes, 
intending  to  carry  it  himself.  Soon  after  the  arrival  of  the 
coach  at  York,  the  carpet-bag  of  the  plaintiff  was  missed, 
and,  notwithstanding  every  endeavour  to  find  it,  was  never 
recovered.  There  was  evidence  of  negligence  in  both 
parties. 

A  verdict  was  found  for  the  plaintiff,  for  15/.,  the  value 
of  the  clothes  contained  in  the  bag;  with  liberty  to  move 
to  increase  the  verdict  to  65/.,  if  the  Court  should  consi" 
der  him  entitled  to  recover  for  the  50/.  note. 

Mr.  Serjeant  Wilde,  in  the  last  term,  on  the  part  of  the 
plaintiff,  accordingly  obtained  a  rule  niri  to  increase  the 
verdict. 

Mr.  Serjeant  Cross,  on  a  subsequent  day,  also  obtained 
a  rule  nisi,  on  the  part  of  the  defendants,  for  a  new  trial, 
on  the  ground  that  there  was  no  sufficient  evidence  of  ne- 
gligence to  charge  them  with  the  loss  of  the  bag.  This 
rule  was  granted  conditionally,  to  be  argued  in  case  the 
rule  obtained  by  Mr.  Serjeant  Wilde  should  be  made  ab- 
solute.    And  now — 

Mr.  Serjeant  Cross  shewed  cause  against  the  last-men- 
tioned rule. — The  plaintiff  was  not  the  owner  of  the  note. 
The  parcel  in  which  it  was  inclosed  was  entrusted  to  him 
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fot  the  purpose  of  its  being  booked  at  the  defendants'  of-  1830. 
fice  at  Stockton,  Had  he  done  this,  the  defendants  would 
undoubtedly  have  been  responsible  for  its  safe  conduct. 
But,  as  he  took  upon  himself  to  convey  it,  the  defendants 
clearly  are  not  liable ;  particularly  as  the  loss  was  rather 
attributable  to  the  misconduct  of  the  plaintiflT,  than  to  any 
negligence  on  the  part  of  the  defendants. 

Mr.  Serjeant  fTilde,  in  support  of  his  rule. — In  an  ac* 
tion  against  a  coach-proprietor  for  negligence,  the  defend- 
ant cannot  question  the  title  of  the  plaintiff— on  the  same 
principle  that  a  tenant  is  not  permitted  to  contest  the  title 
of  the  landlord  under  whom  he  holds.  The  plaintiff  had 
at  all  events  such  a  special  property  in  the  parcel  as  will 
entitle  him  to  recover  as  against  a  wron^-doer.  Besides, 
he  would  be  liable  for  its  value  to  Garbut^  who  could  have 
no  remedy  against  the  defendants,  he  being  no  party  to 
the  contract  with  them. 

Lord  Chief  Justice  Tindal. — I  think  the  rule,  for  in- 
creasing the  damages  in  this  case  ought  to  be  discharged. 
In  order  to  entitle  him  to  recover,  the  plaintiff  should  have 
shewn  that  he  had  either  the  absolute,  or  a  special  limited 
property  in  the  thing  lost  That  the  plaintiff  was  not  the 
owner  of  the  50/.  note,  is  admitted.  The  question  then  is, 
whether  he  had  it  delivered  to  him  on  any  bailment.  As 
to  this,  the  evidence  was  that  the  parcel  containing  the 
note  was  entrusted  to  the  plaintiff  by  Mr.  Garbut,  to  be 
booked  at  the  defendants'  office  at  Stockton.  In  breach 
of  this  bailment,  however,  the  plaintiff  thoughtjproper  to 
put  the  parcel  with  his  own  luggage.  By  this  means,  the 
owner  was  deprived  of  all  remedy  against  the  defendants 
for  its  loss;  and  the  plaintiff  was  also  a  wrong-doer  as  re- 
gards the  defendants,  for  he  deprived  them  of  the  re- 
ward they  would  otherwise  have  been  entitled  to  receive 
for  the  carriage  of  the  parcel.    Upon  both  grounds,  there- 


6S4  CASES  IN  TRIKITY  TfiRM, 

1830.  fore,  and  more  particularly  upon  the  latter,  I  am  of  opin- 
ion that  the  plaintiff  is  not  in  a  situation  to  maintain  the 
action  in  respect  of  the  note. 

With  this  rule  falls  also  the  rule  for  a  new  trial  condi« 
tionally  obtained  on  the  part  of  the  defendants  in  case  the 
should  be  made  absolute. 

Mr.  Justice  Park. — In  all  probability  the  Jury,  in  assess- 
ing the  damages  at  15/.,  proceeded  upon  the  ground  stated 
by  my  Lord  Chief  Justice.  I  agree  with  my  brother  WiUe, 
that  it  is  not  competent  to  a  bailee  to  question  the  title  of 
the  party  with  whom  he  contracts.  In  the  present  case, 
however,  it  was  the  duty  of  the  plaintiff  only  to  carry  the 
parcel  from  Yarm  to  Stockton,  In  breach  of  that  duty,  he 
put  it  with  his  own  luggage.  This  was  a  breach  of  duty 
also  towards  the  defendants ;  for,  he  thereby  deprived  them 
of  the  reward  they  would  have  been  entitled  to  for  the 
carriage  of  the  parcel.  I  therefore  concur  in  thinking  that 
this  rule  ought  to  be  discharged. 

Mr.  Justice  Gasblee  concurred. 

Mr.  Justice  Bosanqubt. — I  agree  that  it  is  not  compe- 
tent to  a  carrier  to  dispute  the  title  in  the  goods  entrusted 
to  him,  of  the  party  from  whom  he  receives  them.  But,  in 
the  presait  case,  I  think  the  plaintiff  has  not  conducted 
himself  properly  towards  the  defendants  with  regard  to 
Garbufs  parcel;  and  therefore  that  he  is  not  entitled  to 
charge  them  for  its  loss. 

Rule  discharged. 


IN  THB  FIRST  YBAR  Of  WILL.  IT.  635 

1830. 

Gould  and  Another,  Assignees  of  Serjbant,  a  3^k-       j^^^eM 

nipt,  V.  Shoyer. 

R  HIS  was  an  action  of  trover  for  a  lease.    The  cause  was  The  anignees  of 
tried  before  Mr.  Justice  Bosanquet  at  the  last  Assizes  for  * jl*tound  b*'l 
Taunton.    The  facts  were  as  follow : —  Mie  under  a  for- 

In  the  month  of  June^  1837,  a  commission  was  sued  out  commission; 
against  Serjeant^  under  which  he  was  afterwards  declared  Jwiuhe  propcr- 
a  bankrupt.    Three  persons  were  chosen  assicrnees  under  ^y*  although  the 

,     ^  *  ^  purchase  were 

this  commission,  who,  on  the  S2nd  October ^  18S7,  put  up  strictly  6<Muf>ye. 
to  sale  the  lease  in  question,  which  was  purchased  by  the 
defendant.  In  May^  18^9  the  commission  that  issued  in 
June,  18S7,  was  superseded;  and  another  commission  was 
subsequently  sued  out,  under  which  the  plaintiffs  were  ap- 
pointed assignees. 

The  question  was,  whether  the  purchase  by  the  defend- 
ant under  the  former  commission  was  protected  by  the  87th 
section  of  the  statute  6  Geo.  4,  c.  16,  which  enacts — 
"  That  no  title  to  any  real  or  personal  estate  sold  under 
any  commission,  or  under  any  order  in  bankruptcy,  shall 
be  impeached  by  the  bankrupt,  or  any  person  claiming  un^ 
der  him,  in  respect  of  any  defect  in  the  suing  out  of  the 
commission,  or  in  any  of  the  proceedings  ynder  the  same, 
unless  the  bankrupt  shall  have  commenced  proceedings  to 
supersede  the  said  commission,  and  duly  prosecuted  the 
same  withip  twelve  calendar  months  from  the  issuing 
thereof." 

The  learned  Judge  thought  that  the  above  section  did 
not  apply  to  the  assignees,  inasmuch  as  they  claim,  not  tin- 
der  the  bankrupt,  but  adversely  to  him. 

The  Jury  having  returned  a  verdict  for  the  plaintiffi — 

Mr.  Serjeant  Mereweiher,  in  the  last  term,  in  pursuance 
of  leave  for  that  purpose,  obtained  a  rule  niH  to  enter  a 
noDsaitw— He  submitted  that  the  object  of  the  Legislature 
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in  framing  tbe  clause  in  question  was,  to  protect  sales  un- 
der commissions^  to  quiet  possessions  thereby  acquired, 
and  thus  to  encourage  unrestrained  purchase  (a). 

Mr.  Serjeant  Wilde,  and  Mr.  Serjeant  Stephen,  on  a 
former  day  in  this  term,  shewed  cause. — The  8.7th  section 
of  the  statute  6  Geo.  4,  c.  16,  has  no  reference  to  a  super- 
seded commission;  all  its  words  are  clearly  referrible  to  an 
existing  commission.  The  clause  has  for  its  object  the  pre- 
venting the  bankrupt  from  impeaching  any  title  derived 
under  his  assignees.  The  78th,  92nd,  and  94th  sections 
will  assist  the  construction  of  that  now  under  considera- 
tion; these  clauses  are  all  directed  to  the  same  object — 
the  quieting  of  the  titles  of  persons  purchasing  the  bank- 
rupt's estate  from  the  assignees,  where  the  bankrupt  does 
not  within  the  prescribed  time  give  notice  of  his  intention 
to  dispute  the  validity  of  the  commission.  The  assignees 
do  not  claim  through  the  bankrupt.  In  Doe  d.  Goodbe" 
here  v.  Sevan  (&),  it  was  held  that  a  proviso  in  a  lease,  that 
the  lessee,  his  executors  or  administrators,  should  not  assign 
without  the  lessor's  consent  in  writing,  does  not  prevent 
the  commissioners  from  assigning  the  lease  to  the  assignees 
without  such  consent  (c) — the  commission  operating  as  a 
kind  of  statutory  execution. 


(a)  The  motion  also  embraced 
another  ground  of  objection,  vii . 
that  the  debt  of  the  petitioning- 
creditor  under  the  second  commis- 
sion was  barred  by  the  statute  of 
limitations.  This  Utter  objection, 
however,  was  over-ruled  by  the 
Court. 

(b)  3Mau.&Selw.  153. 

(c)  The  law  affecting  insolvent 
debtors  differs  in  this  respect  from 
the  bankrupt  law.  InSheey.HaUy 
13  Ves.  104,  an  annuity  had  been 
bequeathed  by  a  man  to  his  son, 


conditioned  to  fall  into  the  residue 
upon  his  signing  any  instmmenty 
to  sell,  aiiiguy  charge,  or  dupou  of 
or  empower  any  person  to  receive  the 
annuity.  The  son  took  the  benefit 
of  an  insolvent-act,  and  inserted 
this  annuity  in  his  schedule.  The 
question  was,  whether  the  annuity 
was  to  sink  into  the  residue.  It 
was  compared  to  the  case  of  bank- 
ruptcy; and  it  was  said  that  this 
was  the  act  of  the  law,  and  not  of 
the  party.  But  the  Master  of  the 
Rolls  (Sir.  William  Grant)  maiked 
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Mr.  Serjeant  Mereweiher,  in  support  of  his  rule* — ^For-  1830. 
merly,  purchases  under  commissions  were  liable  to  be  de- 
feated by  a  supersedeas.  The  Lord  Chancellor,  however, 
would  sometimes  interpose,  and  refuse  to  grant  a  superse- 
deas  where  bond  fide  purchasers  were  in  possession  of  any 
part  of  the  bankrupt's  property,  by  purchase  under  the 
commission,  except  on  condition  of  the  bankrupt's  confirm- 
ing  their  titles.  The  Legislature  has  now,  by  the  87th  sec- 
tion of  the  late  bankrupt-act,  provided  a  remedy.  The  pre- 
sent case  falls  within  that  provision.  To  hold  the  contra- 
ry, would  have  a  most  injurious  effect  upon  sales  under 
bankruptcies:  for  purchasers  at  public  sales  can  have  no 
knowledge  as  to  whether  or  not  the  proceedings  under  the 
commission  have  been  regularly  conducted. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
of  the  Court: — 

The  only  point  upon  which  the  Court  entertained  any 
doubt  was  that  which  was  last  urged  on  the  part  of  the 
defendant,  viz.  whether  the  defendant,  who  had  purchased 
the  lease  from  the  assignees  of  the  bankrupt  under  a  com- 
mission issued  in  1827,  which  was  afterwards  superseded 
on  the  petition  of  a  creditor,  was  protected  under  the  87th 
section  of  the  6  Geo.  4,  c.  16,  against  the  present  action, 
brought  to  recover  the  same  lease,  by  the  assignees  under 
a  second  commission. 

The  87th  section  contains  a  provision  entirely  new  to 
the  bankrupt  law.     In  order,  therefore,  to  judge  of  the 

the  distinction,  sa^ng — '*  It  ap-  debtor  was  not  in  a  situation  to  be 

peara  to  me  that  the  son  has  done  compelled  to  part  with  this  annui- 

an  act  within  tUs  will  to  authorize  ty.    He  might  have  enjoyed  it  for 

or  empower  others  to  receive  this  his  life.    The  ngning  the  petition 

annuity.     7%is  differs  from  the  cau  and»che4vle  appear  to  me  to  he  clear 

of  the  bankrupt.     The  bankrupt  had  acts,*^ 
not  done  anything.    The  insolvent 

VOL.  IV.  TT 
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1830.  extent  and  operation  of  that  section,  it  should  be  consi- 
dered what  were  the  mischiefs  at  that  time  experienced. 
By  superseding  a  commission,  any  thing  done  under  it  was 
considered  to  be  void  whilst  the  wint  of  supersedeas  remain- 
ed in  force;  all  titles  to  real  property  purchased  from  the 
assignees  were  defeated;  all  payments  made  to,  and  all  acts 
done  by  them  were  held  to  be  void.  But,  as  no  superset- 
deas  could  be  obtained  but  by  application  to  the  Great 
Seal,  it  was  in  the  discretion  of  the  Chancellor  to  refuse 
to  grant  a  supersedeas^  either  at  the  prayer  of  the  bank* 
rupt,  or  even  with  the  consent  of  all  the  creditors,  where 
bondjide  purchasers  were  in  possession  of  any  part  of  the 
bankrupt's  property,  by  purchase  under  the  commission, 
unless  the  bankrupt  elected  to  confirm  the  purchases  un- 
der which  they  claimed. 

No  real  or  substantial  injury  could  therefore  be  effected 
by  a  supersedeas;  because  notice  of  the  application  must 
be  given  to  all  parties  concerned.  The  Lord  Chancellor 
would  hear  all  whose  interests  were  affected.  He  would 
direct  an  issue  where  he  felt  doubt  as  to  the  propriety  of 
the  application;  and  would  only  grant  the  application  up- 
on terms  which  would  insure  the  just  rights  of  all. 

But  there  was  another  mode  in  which  the  bankrupt 
might  question  the  titles  of  others,  without  any  application 
to  the  Lord  Chancellor;  and  that  was  by  bringing  an  ac- 
tion at  law,  and  by  proving,  in  the  language  of  the  87th 
section,  "  a  defect  in  the  suing  out  of  the  commission,  or 
in  any  of  the  proceedings  under  the  same;**  in  which  case 
bondjide  purchasers  might  be  deprived  of  their  purchases, 
without  any  remedy  whatever. 

In  order  to  prevent  this  mischief,  and  this  only,  as  it  ap- 
pears to  us,  was  the  87th  section  framed.  The  object  of 
that  section  was,  to  take  away  the  power  of  the  bankrupt 
to  question  titles,  unless  where  he  commenced  proceedings 
to  supersede  the  commission,  and  duly  prosecuted  the 
same,  within  twelve  months:  thus,  at  once  limiting  the 
bankrupt  to  the  period  of  a  year  within  which  he  must  ap- 
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ply  for  tbe  superseckas,  and  restraining  him  to  that  course 
in  which  it  was  well  known  that  the  Lord  Chancellor  would 
provide  that  he  should  not  question  the  titles  of  those  who 
were  bondjide  purchasers  under  the  commission.  The 
87th  section,  therefore,  appears,  to  us  to  have  been  passed 
for  a  purpose  quite  different  from  that  of  operating  as  a 
restraint  on  assignees  under  a  second  commission;  and  we 
think  that  it  contains  no  provision  to  that  effect.  There 
can,  therefore,  be  no  reason  for  extending  the  words 
**  claiming  under  the  bankrupt,'*  beyond  the  strict  mean- 
ing, that  is,  persons  claiming  as  purchasers,  devisees,  heirs, 
or  personal  representatives;  the  assignees  not  claiming,  in 
strictness,  under  the  bankrupt,  but  adversely  to  him,  and 
by  operation  of  law. 

If  the  defendant  had  any  just  title  to  protection,  he 
might  have  appeared  before  the  Great  Seal  when  the  cre- 
ditor obtained  the  supersedeas  of  the  former  commission, 
and  no  doubt  he  would  have  received  protection  from  this 
action. 

Rule  discharged. 


639 


18dO. 


Sir  Edward  Stracey,  Bart.,  and  Another  r.  The  Bank  of      MomU^, 

England.  •^'^'^  28M, 

xHIS  was  an  action  on  the  case  brought  against  the  Thepiaintiffi, 
Governor  and  Company  of  the  Bank  of  England,  for  not  ^Z::fX "" 
transferring  certain  stock  of  the  plaintiffs,  which  it  ap-  ^21^^"""* 
peared  had  previously  been  transferred  under  a  forged  the  books  of  the 

Bank  ol  JEng» 
power  of  attorney.  land  under  a 

The  deckration  was  as  foUows:— ''That  whereas  be-  Se^ 6^16^5 
fore  and  at  the  time  of  the  committing  the  grievance  here-  ®^  ^^^  ^  ^: 

**  ^  gagement  with 

the  Bank,  to 
tender  a  proof  of  the  value  of  the  atock,  aa  a  debt  upon  the  estate  of  the  firm  of  which  the  person 
who  committed  the  fivgery  was  a  member,  in  connderation  of  the  Bank  agreeing  to  replace  the 
stock,  and  to  pay  the  intermediate  dividends: — Held,  that,  by  this  agreement,  the  plaintiffb'  right  of 
action  againat  the  Bank  was  suspended  until  they  took  the   proceeding  which  they  had  bound 
themselTes  by  such  agreement  to  adopt. 

tt2 
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inafter  meotioned,    the   said   Sir  Edward,    and  Jogias 
Henry,  as  survivors  of  one  Hardinge  Stracey,  deceasedi 
and  whom  the  said  Sir  Edward,  and  Josias  Henry  have 
survived  y  were  lawfully  possessed  of  a  certain  large  sum^ 
to  wit,  the  sum  of  605/,  \\s.  2d.  interest  or  share  in  the 
joint-stock  of  the  annuity  created  by  an  Act  of  Parliament 
of  the  fourth  year  of  the  reign  of  his  late  Majesty,  King 
George  the  Third,  intituled,  *  An  act  for  charging  on  the 
sinking  fund  certain  annuities  granted  by  an  act  passed  in 
the  first  year  of  the  reign  of  his  said  Majesty,  and  for 
carrying  the  duties  therein  mentioned  to  the  said  fund; 
and  also  for  consolidating  such  of  the  said  annuities  as  are 
granted  for  a  certain  term  of  years   irredeemable,  with 
other  annuities  granted  by  an  act  passed  in  the  second 
year  of  his  said  Majesty's  reign;'  and  also  by  several  sub- 
sequent acts  of  his  said  late  Majesty's  reign,  for  raising 
further  sums,  and  for  consolidating  the  same  with  the  said 
annuities  transferrable  at  the  Bank  of  England/  which 
said  stock,  before  the  time  of  the  committing  of  the  griev^ 
ance  hereinafter  mentioned,  was  standing  in  the  public 
books  of  the  said  Governor  and  Company  in  the  names  of 
the  said  Sir  Edward  (therein  described  as  Edward  Sira^ 
cey,  of  Parliament  Street,  Esq.),  the  said  Josias  Henry 
and  the  said  Hardinge  Stracey  now  deceased,  and  was  in 
the  care  of  the  said  Governor  and  Company  for  the  pur- 
pose, amongst  other  things,  of  making  and  entering  in  the 
said  books  such  transfer  of  the  said  stock  as  the  said  Sir 
Edward  and  Josias  Henry,  as  such  survivors  as  aforesaid, 
should  authorize  and  require :  By  means  whereof  the  said 
Governor  and  Company  became  liable,  and  it  became  and 
was  their  duty,  to  make  and  enter,  and  suffer  and  permit 
to  be  made  and  entered,  in  the  books  of  the  said  Gover- 
nor and  Company,  a  transfer  or  transfers  of  the  said  stock, 
or  any  part  thereof,  whenever  the  said  Sir  Edward  and 
Josias  Henry,  as  such  survivors  as  aforesaid,  should  au- 
thorize and  require  them  so  to  do :  And  whereas  also,  at 
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the  time  of  the  committing  the  giieyance  hereinafter  men- 
tionedj  the  said  stock  remained  in  the  care  of  the  said 
Governor  and  Company,  and  no  transfer  of  the  said  stock 
or  any  part  thereof  had  then  been  made  in  the  books  of 
the  said  Governor  and  Company  by  the  authority  or  at 
the  request  of  the  said  Sir  Edward  and  Josias  Henry, 
and  the  said  Hardinge  Stracey  deceased,  or  any  or  either 
of  them:  And  whereas  also,  afterwards,  and  before  the 
committing  of  the  grievance  hereinafter  mentioned,  and 
whUst  the  said  Sir  Edward  and  Josias  Henry,  as  such 
survivors  as  aforesaid,  were  so  possessed  of  and  entitled 
to  the  said  stock,  to  wit,  on  the  20th  day  of  May,  1829, 
at  &c.  aforesaid,  the  said  Sir  Edward  and  Josias  Henry 
contracted  and  agreed  with  a  certain  person,  to  wit,  one 
Ealand  Alder,  for  the  sale  and  transfer  to  him  of  a  certain 
part  of  the  said  stock  so  in  the  care  of  the  said  Governor 
and  Company,  to  wit,  for  the  sale  of  SOS/.  1 5s.  Id,,  part  of 
the  said  stock ;  and  the  said  Ealand  Alder  then  and  there 
agreed  to  purchase  of  the  said  Sir  Edward  and  Josias 
Henry  the  said  part  of  the  said  stock,  for  the  sum  of 
5,885/.  5s.  4td.,  to  be  paid  to  the  said  Sir  Edward  and  Jo- 
sias  Henry  at  the  time  of  the  transfer  of  the  said  part  of 
the  said  stock  being  made  and  entered  in  the  books  of  the 
said  Governor  and  Company:  And  whereas  also  the  said 
Sir  Edward  and  Josias  Henry,  as  such  survivors  as  afore- 
said, aft;erwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  &c.  aforesaid,  authorized  and  required  the  said  Gover- 
nor and  Company  to  make  and  enter  the  transfer  of  the 
said  part  of  the  said  stock  to  the  said  Ealand  Alder,  in  the 
books  of  the  said  Governor  and  Company ;  and  the  said 
Ealand  Alder  was  then  and  there  ready  and  willing  to  ac- 
cept and  receive  the  said  transfer,  and  to  pay  for  the  said 
part  of  the  said  stock  according  to  the  said  contract, 
whereof  the  said  Governor  and  Company  then  and  there 
had  notice:  By  means  of  which  said  several  premises  the 
said  Governor  and  Company  then  and  there  became  and 
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were  liable,  and  it  then  and  there  became  and  was  the 
duty  of  the  said  Governor  and  Company,  to  make  and  enp 
ter  the  transfer  of  the  said  part  of  the  said  stock  to  the 
said  Ealand  Alder  in  their  said  book :  Yet  the  said  Go- 
vernor and  Company,  well  knowing  the  premises,  but  not 
regarding  their  said  duty,  but  contriving  and  intending  to 
deceive  and  defraud  the  said  Sir  Edward  and  Josias  Hen' 
ry,  in  this  respect,  did  not  nor  would,  when  they  were  so 
authorized  and  requested  as  aforesaid,  or  at  any  other 
time,  make  and  enter  the  said  transfer  of  the  said  part  of 
the  said  stock  to  the  said  Ealand  Alder  in  their  said 
books,  but  then  and  there  wholly  refused,  and  still  do  re- 
fuse so  to  do:  By  means  and  in  consequence  whereof  the 
said  Sir  Edward  and  Josias  Henry  have  been  prevented 
from  transferring  to  the  said  Ealand  Alder  the  said  part 
of  the  said  stock,  in  completion  of  their  said  contract  so 
made  with  him  as  aforesaid,  and  have  lost  and  been  de- 
prived of  the  said  sum  of  5fi85L  5s.  4d.  which  the  said 
Ealand  Alder  had  agreed  to  pay  to  the  said  Sir  Edward 
and  Josias  Henry  at  the  time  of  the  transfer  of  the  8ai4 
part  of  the  said  stock  being  made  and  entered  in  the 
books  of  the  said  Governor  and  Company;  and  the  said 
Sir  Edward  and  Josias  Henry ^  in  order  to  complete  their 
said  contract  with  the  said  Ealand  Akler,  have  been 
forced  and  obliged  to  purchase,  and  have  actually  pur- 
chased, other  stock  at  a  much  higher  price  than  the  said 
sum  at  which  they  had  so  sold  the  said  part  of  their  said 
stock  to  the  said  Ealand  Alder,  to  wit,  at  the  price  of 
5,923/,  2s*  3d.;  and  the  said  Sir  Edward  and  Josias  Hen- 
ry have  been  and  are,  by  means  of  the  premises,  put  to 
great  expense  of  their  monies,  to  wit,  to  the  expense  of 
100/.,  and  otherwise  greatly  injured  and  damnified,  to 
wit,  at  &c.  aforesaid." 

The  defendants  pleaded  the  general  issue.  There  was 
also  a  plea  of  the  statute  of  limitations ;  but  on  that  issue 
the  Jury  were  by  consent  discharged. 
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Upon  the  trial,  before  the  Lord  Chief  Justice,  at  the 
Sktbgs  at  Guildhall,  after  last  Hilary  Term,  the  Jury 
found  a  special  verdict,  in  substance  as  follows: — 

**  That,  on  the  36th  day  of  October,  1808,  there  was 
standing  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England,  in  the  names  of  Sir  Edward  Stra- 
eey,  then  Edward  Siracey,  and  Josias  Henry  Stracey, 
jointly  with  one  Bardinge  Stracey,  now  deceased,  the  sum 
of  605/.  \\s,  fid.  interest  or  share  in  the  joint-stock  called 
Long  Annuities^  transferrable  at  the  Bank  of  England, 
which  sum  of  605/.  lis.  2d.  in  the  said  stock  called  Long 
Annuities^  belonged  to  Sir  Edward  Stracey  and  Josias 
Henry  Siraeey,  and  Hardinge  Stracey,  now  deceased,  as 
trustees  under  the  will  of  Hardinge  Stracey,  Esq.,  the 
elder,  deceased,  and  had  been  transferred  to  them  by  the 
executors  under  that  will — That  the  accounts  of  the  pro- 
prietors of  the  said  stock  called  Long  Annuities  are  kept 
in  certain  books  of  the  Governor  and  Company  of  the 
Banli  of  England,  called  ledgers,  and  that  accounts  are 
entered  in  the  form  of  debtor  and  creditor  accounts  in  the 
said  ledgers  of  the  whole  amount  of  the  said  stock  called 
Long  Annuities,  in  which  accounts  the  sums  either  sub* 
scribed  or  transferred  to  individuals  are  stated  as  items  to 
their  credit  on  one  side  of  the  account,  and  on  the  other 
side  of  the  account  they  arc  debited  with  all  sums  trans- 
ferred from  their  names;  and  that  certain  other  books  are 
kept  by  the  within-named  Governor  and  Company  of  the 
Bank  o(  England,  in  which  are  entered  transfers  of  the  said 
stock  called  Long  Annuities,  from  time  to  time,  purporting 
to  be  signed  by  the  parties  transferring  the  same,  or  their  at- 
torney lawfully  authorized — ^That,  upon  the  production  of 
the  transfer  books,  the  clerks  of  the  Governor  and  Company 
of  the  Bank  of  England  who  keep  the  ledgers,  enter  the  sums 
transferred  to  the  credit  of  the  persons  to  whom  the  transfers 
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are  made  in  the  ledgers,  by  adding  those  sums  to  their  ac- 
counts, if  they  already  have  any,  or  by  opening  newaccotmts 
with  such  persons,  if  they  have  not  already  any  accounts  in 
such  ledgers — That  no  entries  in  the  ledgers  are  made  with- 
out  the  authority  of  the  entries  which  are  made  in  the  trans- 
fer books,  but  that,  upon  the  production  of  such  entries  in 
the  transfer  books,  the  entries  are  made  in  the  ledgers  imme- 
diately, without  further  inquiry  as  to  the  genuineness  there- 
of; and  that  any  person  on  whose  account  any  sum  of 
stock  appears  in  such  ledger,  is  permitted  at  any  time»  on 
application  to  the  Bank  of  England,  to  transfer  the  same, 
or  any  part  thereof,  at  his  discretion — That  the  within- 
named  plaintiffs,  at  the  time  the  said  sum  of  605/.  11««  id. 
Long  Annuities  stood  in  their  names  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  well 
knew  the  course  of  business  and  mode  of  transferring  the 
said  stock.  That  the  accounts  are  balanced  twice  a-year, 
for  the  purpose  of  making  out  dividends,  and  that  the  ag- 
gregate amount  of  the  balance  forms  the  aggregate  of  the 
said  stock  called  Long  Annuities;  and  that  such  aggregate 
amount  is  transmitted  half-yearly  to  the  Audit  Office  of  the 
Exchequer,  for  the  purpose  of  ascertaining  the  amount 
which  will  be  wanted  for  dividends ;  and  that  the  dividends 
are  calculated  on  the  balance  so  ascertained — ^That  an  ac- 
count is  also  once  a-year  transmitted  to  the  Audit  Office  of 
the  Exchequer,  which  contains  the  names  of  all  the  pro- 
prietors ;  and  that  the  dividends  are  paid  twice  a-year  to 
the  holders  of  dividend-warrants,  which  are  made  out  from 
the  ledgers  in  the  names  of  the  persons  who  appear  by  the 
ledgers  to  be  entitled  thereto — That  the  within-named 
Josias  Henri/  Stracey  received  the  dividends  due  in  re- 
spect of  the  said  sum  of  605/.  lis.  2d,  in  the  said  stock 
called  Long  Annuities,  in  person,  from  the  month  of  Oc^ 
tober,  1817,  to  the  month  of  April,  1820,  inclusive,  and 
paid  them  from  time  to  time  to  the  house  of  Marsh  ^  Co., 
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bankers,  in  Bemers  Street,  to  the  account  of  Mrs.  Stracey, 
who  had  a  life-interest  in  the  said  Long  Annuities  under 
the  trusts  created  by  the  will  of  the  said  Hardinge  Stra- 
cey,  the  elder— That,  on  the  23rd  day  of  June,  1820,  the 
said  Hardinge  Stracey,  the  younger,  being  then  deceased, 
an  entry  was  made  in  one  of  the  transfer-books  of  the  Go- 
vernor and  Company  of  the  Bank  of  England,  purporting 
to  be  a  transfer  under  a  power  of  attorney  purporting  to 
be  granted  to  one  Henry  Faunileroy  by  the  said  Sir  Ed- 
ward  Stracey,  then  Edward  Stracey,  Esq.,  and  Jonas 
Henry  Stracey,  of  an  interest  or  share  in  the  said  stock 
called  Long  Annuities,  which  entry  is  as  follows:-— 
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*' '  Long  Annuities  for  80  years,  consolidated  from  5th 
January,  1780. 

"  *  We,  Edward  Stracey,  of  Parliament  Street,  Esq., 
and  Josias  Henry  Stracey,  of  Bemers  Street,  Esq.,  sur- 
vivors in  a  joint  account  with  Hardinge  Stracey^  late  of 
lAncolris  Inn,  Esq.,  deceased,  this^Srd  day  of  «7ttfi^,  18S0, 
do  assign  and  transfer  605/.  \\s.  2d.,  all  our  joint  interest 
or  share  in  the  joint-stock  of  the  annuity  created  by  an  act 
of  Parliament  of  the  4th  year  of  the  reign  of  his  Majesty 
King  George  the  Third,  intituled  *  An  act  for  charging 
on  the  sinking  fund  certain  annuities  granted  by  an  act 
passed  in  the  first  year  of  the  reign  of  his  said  Majesty, 
and  for  carrying  the  duties  therein  mentioned  to  the  said 
fund;  and  also  for  consolidating  such  of  the  said  annuities 
as  are  granted  for  a  certain  term  of  years  irredeemable, 
with  other  annuities  granted  by  an  act  passed  in  the  22nd 
year  of  his  said  Majesty's  reign,  and  also  by  several  subse- 
quent acts  of  his  said  Majesty's  reign,  for  raising  further 
sums,  and  for  consolidating  the  same  with  the  said  annui- 
ties transferrable  at  the  Bank  of  England,'  unto  Gilbert 
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Burringian,  of  the  Stock  Exchange,  gentleman,  his  execu- 
tors, administrators,  or  assigns.    Witness  our  hands  this 
V.  22nd  June,  1880. 

"■e^o^'.!'       "  •  Witness,  W.  Marsh.  #  Co.  Attomies. 

'''Hy.PerewaU. 

(Signed)  H.  FamUleray,  Attorney  to  Edward 
Stracey  and  Josias  Henry  Stracey,  survivors 
in  a  joint  account  with  Hardinge  Straeey. 
J^5.1U.»d. 

** '  I  do  freely  and  voluntarily  accept  the  above  interest 
or  share  transferred  to  me. 
"  *  Witness/ 

"  That  the  power  of  attorney  under  which  the  said  en- 
try was  made,  was  not  executed  by  Sir  Edward  Stracey 
and  Josias  Henry  Stracey,  or  either  of  them,  but  that  the 
signatures  to  the  said  power  of  attorney,  purporting  to  be 
the  signatures  of  the  said  Sir  Edward  Stracey  and  Josias 
Henry  Stracey,  were  forged ;  and  that  the  said  Henry 
Fauntleroy  had  not  any  authority  from  them,  or  either  of 
them,  to  make  any  such  transfer;  and  that  the  said  Sir 
Edward  Stracey  and  Josias  Henry  Stracey  did  not  nor 
did  either  of  them  ever  authorize  or  request  the  Governor 
and  Company  of  the  Bank  of  England  to  make  any  trans- 
fer of  the  said  sum  of  605/.  1  Is.  fid.  in  the  said  stock  called 
Long  Annuities,  or  any  part  thereof,  until  the  request  and 
refusal  hereinafter  mentioned — That  an  entry  was  there- 
upon made  in  one  of  the  ledgers  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  by  which  Sir  Edward  Stra- 
cey  and  Josias  Henry  Stracey  were  debited  with  the  said 
sum  of  605/.  1  Is.  2d.  Long  Annuities,  and  credit  was  given 
to  the  said  Gilbert  Burrington  for  the  said  sum  of  605^ 
lis.  2d.  in  the  said  stock;  and  that,  from  that  time,  the 
said  Sir  Edward  Stracey  and  Josias  Henry  Stracey  cea:s- 
cd  to  have  credit  for  any  sum  in  the  said  stock  called  Long 
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Annuities  in  the  said  ledgers ;  and  that,  from  that  time, 
their  account  with  the  Governor  and  Company  of  the  Bank 
of  England  waa  closed  in  the  said  ledgers;  and  that  nodi* 
vidends  on  the  said  stock  were  applied  for  or  received  by 
the  said  Sir  Edward  Straeey  and  Jonas  Henry  Straeey^ 
or  either  of  them,  in  respect  thereof,  after  the  month  of 
April,  1820,  nor  has  any  dividend-warrant  on  that  identi- 
cal sum  of  stock  separate  from  other  stock  since  been  made 
out  or  paid — That,  since  the  SSrd  day  of  June,  1820,  very 
numerous  transfers  of  Long  Annuities,  of  sums  both  great 
and  small,  have  been  made  to  and  by  the  said  Gilbert  BuT" 
ringion,  which  have  been  debited  and  credited  to  him,  and 
that  the  said  sum  of  605/.  lls»2d»  Long  Annuities  has 
thereby  become  blended  and  mixed  with  other  stocks 
standing  in  the  said  ledgers  in  the  said  Gilbert  Burring^ 
t<ni$  name,  and  has  been  transferred  and  assigned  by  him ; 
and  that  it  is  not  possible  to  distinguish  the  account  to  the 
credit  of  which  the  said  Long  Annuities  stand  which  were 
so  carried  to  the  credit  of  the  said  Gilbert  Burrington,  and 
debited  to  Sir  Edward  Straeey  and  Josiae  Henry  Straeey 
as  aforesaid — That  Sir  Edward  Straeey  and  Jonas  Hen^ 
ry  Straeey  did  not  consent  to,  and  had  not  any  knowledge 
of,  the  above  entry  having  been  made  in  the  month  of 
July,  1820,  in  the  transfer-book  of  the  Governor  and  Com- 
pany of  the  Bank  o{ England — That  Josias  Henry  Straeey 
was  a  partner  in  the  said  banking-house  in  Bemers  Street 
which  carried  on  business  under  the  firm  of  Marsh  ^  Co., 
and  the  business  of  which  house  the  said  Henry  Fauntle- 
roy  chiefly  managed — That  Marsh  ^  Co.  kept  an  account 
with  Martin,  Stone,  ^  Co.,  bankers,  in  the  city  of  London, 
in  the  usual  way  of  a  banker's  account,  and  that  a  pass- 
book went  from  one  house  to  the  other,  from  time  to  time, 
according  to  the  usual  practice  between  bankers — That 
Marsh  ^  Co.  kept  a  book  called  a  house-book,  in  which 
corresponding  entries  to  those  in  the  pass-book  ought  to 
have  been  made;  and  that,  in  the  due  course  of  business. 
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the  pass-book  and  the  house-book  of  Marsh  %  Co.  ought 
to  have  corresponded — ^That  the  house-book  was  m 
constant  use  in  the  bankuig-house  of  Marsh  %  Co,, 
and  that  the  pass-book  was  frequently  brought  thither 
from  the  house  of  Martin  ^  Co.;  and^  when  it  was  at  the 
banking-house  of  Marsh  ^  Co.,  that  the  said  Henry  Famni" 
leroy  kept  the  same  generally  locked  up  in  his  own  desk 
— ^That  the  said  Henry  Faunileroy  was  permitted  by  the 
other  partners  to  conduct  the  greater  part  of  the  business 
of  the  said  banking-house,  without  their  interference; 
that  they  were  not  men  of  business;  that  they  had  no 
knowledge  of  book-keeping ;  that  they  reposed  great  con- 
fidence in  Henry  Faunileroy;  and  that  the  said  Henry 
Fauntleroy  made  very  many  false  entries  and  omissions  in 
the  house-booki  so  that  the  same  did  not  correspond  with 
the  pass-book  in  many  instances;  that  the  said  Henry 
Faunileroy  paid  into  the  hands  of  Martin  ^  Co.,  and 
drew  out  of  their  hands,  considerable  sums  which  appear 
respectively  in  the  pass-book,  but  not  in  the  house-book, 
and  also  made  very  many  other  false  entries  in  the  other 
books  of  the  firm,  without  the  knowledge,  and  in  fraud  of 
his  partners,  to  a  large  amount — That,  on  the  23rd  June, 
18S0,  the  said  Henry  Fauntleroy  ordered  one  Thomas 
Butterjield  Simpson,  a  stock-broker,  to  sell  out  the  sum 
of  605/.  1  \s.  2d»  Long  Annuities,  described  as  standing 
in  the  bi^oks  of  the  Governor  and  Company  of  the  Bank 
of  England,  in  the  names  of  Edward  Stracey,  of  ParUa* 
ment  Street,  Esq.,  and  Josias  Henry  Stracey,  of  Bemers 
Street^  Esq.,  survivors  in  a  joint  account  with  Hardinge 
Stracey,  late  of  Lincoln's  Inn,  deceased;  and  that  the  said 
Thomas  Butterjield  Simpson  sold  the  same  to  Gilbert 
Burrington,  for  the  sum  of  10,786/.  lOs.  Id.,  which  sum 
he  received  from  the  said  Gilbert  Burrington;  that,  ac- 
cording to  the  course  of  business  between  the  said  Tho- 
mas Butterjield  Simpson  and  the  said  Marsh  ^  Co.,  the 
said  Thomas  Butterjield  Simpson  allowed  the  said  Marsh 
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^  Co.  one  half  of  the  usual  commission  when  employed  by 
them  to  effect  sales,  and  upon  the  said  sale  he  allowed  one 
half  of  the  commission;  and  that  the  said  Thomas  Butter' 
field  Simpson  paid  the  sum  of  10,778i^.  13^.  XOd,^  being 
the  amount  of  the  sum  so  received  by  him  from  the  said 
Gilbert  Burrington,  deducting  one  half  of  the  usual  com- 
mission, by  a  check  payable  to  the  said  Henry  Faunile^ 
roff,  into  the  hands  of  Messrs.  Martin  ^  Co.,  to  the  ac- 
count of  Marsh  ^  Co. — That  no  entry  was  made  at  any 
time  of  the  said  sum  of  10,778/.  13^.  lOd,  in  the  house- 
book,  or  any  other  books  o(  Marsh  ^  Co.,  but  only  in  the 
pass-book  of  the  firm  with  Martin  ^  Co. — That,  on  the 
16th  September f  1824,  in  consequence  of  the  discovery  of 
the  forgeries  of  the  said  Henry  Fauntleroy,  Marsh  ^  Co. 
became  bankrupts — That,  from  the  month  o{  April,  1820, 
up  to  the  date  of  the  said  bankruptcy,  entries  were  made 
in  the  books  of  Marsh  ^  Co.,  by  which  Mrs.  Stracet/s  ac- 
count was  credited  with  the  amounts  of  the  dividends  on 
the  said  sum  of  605/.  \\s*  2d.,  in  the  said  stock  called 
Long  Annuities,  as  it  had  previously  been,  and  as  if  those 
dividends  had  been  regularly  received  from  time  to  time; 
and  that  such  entries  were  all  made  in  the  hand-writing 
of  the  said  Henry  Fauntleroy;  and  that,  at  the  date  of 
the  said  bankruptcy,  there  was  a  balance  of  between  600/. 
and  700/.  in  the  books  of  Marsh  ^  Co.  in  favour  of  Mrs. 
Siracey — ^That,  afler  the  bankruptcy,  Sir  Edward  Stracey 
made  application  to  the  Governor  and  Company  of  the 
Bank  o{ England  respecting  the  said  sum  of  605/.  lis.  2d» 
interest  or  share  in  the  said  stock  called  Long  Annuities, 
and  that  thereupon  the  following  letter  was  written  by  the 
attomies  of  the  Governor  and  Company  of  the  Bank  of 
England  to  the  plaintiffs,  and  sent  to  the  said  Sir  Edward 
Stracey — 

"  '  New  Bank  BuikUngs, 
"  •  4/A  December,  1824. 
**  *  Gentlemen, — The  Governor  and  Directors  of  the 
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Bank  of  England  have  bad  under  their  consideration 
your  claim  to  have  605^  lis.  2d.  per  annum  Long  Annui- 
ties, which  formerly  stood  in  your  name,  replaced.  They 
find,  upon  inquiry,  that  the  stock  in  question  was  sold  and 
transferred  in  your  names  by  one  of  the  partners  in  the 
late  firm  of  Marsh,  Siracey,  ^  Co.,  and  that  the  produce 
of  the  stock  was  paid  into  the  fimds  of  Messrs.  Marshf 
Straeey,  ^  Co.  You  have,  therefore,  as  the  Bank  is  advis- 
ed, a  right  to  prove  the  amount  received  on  your  account, 
and  to  receive  a  dividend  upon  that  proof,  under  Messrs. 
Marskf  Siraeeify  ^  Co^s  commission ;  and  we  are  directed 
by  the  Governor  and  Directors  to  request  that  such 
proof  may  be  tendered,  and  enforced  by  petition  if  it 
should  not  be  admitted  by  the  commissioners :  after  which 
the  Bank  will  be  ready  to  replace  the  amount  of  your 
stock  so  sold,  upon  having  an  assignment  of  your  proof; 
and  the  dividends  on  the  stock  so  replaced,  which  accrued 
subsequent  to  the  latest  period  at  which  they  were  ere* 
dited  to  you  by  Messrs.  Marsh,  Stracey,  %  Co.,  will  also 
be  paid  to  you. 

**  *  We  beg  to  add,  that  we  are  ready  to  afford  you  in-^ 
formation  and  assistance  as  to  the  evidence  by  which  your 
right  to  prove  will  be  established.     We  are,  ftc 

Freshjield  %  KayeJ 

** '  Edwd.  Siraeey,  Esq.  and  Jositu  Henry 
Siraeey,  Esq.,  survivors  of  Hardinge  Stra- 
cey,  Esq.,  deceased.' 


and  which  letter,  on  the  back  thereof,  was  addressed  as 
follows — '  Edward  Siracey,  Esq.,  and  Josias  H.  Stracey, 
Esq.  To  the  care  of  Edward  Siracey,  Esq. ,  Great  George 
Street: 

"  That,  on  the  SIst  day  of  May,  1825,  the  Governor  and 
Company  of  the  Bank  of  England  paid  Sir  Edward  Stra* 
cey  the  sum  of  605/.  lis.  2d.,  on  his  signing  and  entering 
into  the  following  receipt  and  agreement — 
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" '  31  Majfi  1825:  Received  of  the  Governor  and 
Company  of  the  Bank  of  England^  the  sum  of  605L  11«. 
fid*,  being  the  amount  of  payments  which  would  have 
been  made  to  me  for  the  two  half  years,  on  the  10th  Oe- 
tober  and  5th  April  last,  on  605/.  Ws.  2d,  Long  Annui-* 
ties,  if  that  stock  had  not  been  transferred,  as  I  allege  it 
to  have  been,  without  any  legal  authority  from  me. 

**  *  I  say,  received  the  same,  without  prejudice  to  my 
right  to  prove  for  the  produce  of  the  said  stock  under 
Marsh  %  Co.*s  commission,  or  my  right  to  claim  to  have 
the  said  stock  replaced  by  the  said  Oovemor  and  Com- 
pany* And  I  hereby  engage,  if  the  said  debts  shall  be 
decided  by  a  Court  of  law  to  be  proveable,  when  required 
by  the  said  Governor  and  Company,  to  tender  a  proof  to 
the  commissioners  under  the  bankruptcy  of  Marsh  %  Co., 
in  respect  of  the  produce  of  such  stock  sold  out  by  them; 
and,  in  case  such  proof  shall  be  rejected,  to  enforce  the 
same  by  petition,  at  the  expense  of  the  said  Governor  and 

Company. 

**  *  JB.  Stracey,  and  for  J.  H.  Stracey, 

" '  £605.  1  Is.  2d.      '< '  Survivors  of  Hardinge  Stracey: 
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"  That,  on  or  about  the  16th  May,  1829,  Sir  Edward 
Stracey  and  Josias  Henry  Slracey  applied  to  the  Governor 
and  Company  of  the  Bank  of  England  to  transfer  a  part 
of  the  said  sum  of  605^  11^.  2d.  Long  Annuities ;  and  that 
thereupon  the  attornies  for  the  Governor  and  Company 
of  the  Bank  of  England  wrote  and  sent  to  Sir  Edward 
Stracey  and  Josias  Henry  Stracey  a  letter,  whereof  the 
following  is  a  copy — 


**  *  Gentlemen, ^Having  been  informed  by  the  officers 

of  the  Bank,  that  an  application  was  made  on  your  behalf 
to  transfer  800/.  odd.  Long  Annuities,  from  the  names  of 
Sir  Edward  Stracey  uid  Josias  Henry  Stracey ^  survivors 
of  Hardinge  Stracey ,  we  beg  to  suggest,  that,  before  any 
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application  is  made  relative  to  the  stock  transferred  in  the 
year  IS^O,  under  an  authority  alleged  to  have  been  forg* 
ed,  you  should  tender  to  the  Commissioners  the  proof  en- 
gaged  to  be  made  by  you  on  the  estate  of  Marsh  ^  Co, 
in  respect  of  the  proceeds  of  that  stock.  We  are  satisfied 
that  it  is  equally  important  to  all  parties  in  this  case,  to 
reduce  as  much  as  possible  the  litigation  necessary  to  an 
adjudication  on  the  conflicting  claims*  We  confidently 
expect  that  these  must  be  disposed  of  before  the  vacation, 
if  the  measures  now  in  progress  are  allowed  to  go  on ;  but, 
if  proceedings  are  adopted  against  the  Bank,  the  delay 
and  expense  will  be  increased  in  a  degree  which  it  is  se* 
rious  to  contemplate.  We  feel  that  the  delay  which  has 
taken  place  must  have  been  most  irksome  to  all  parties; 
and  it  has  been,  no  doubt,  purposely  created  by  the  agents 
of  the  assignees,  with  a  view  to  exhaust  the  patience  of 
the  claimants.  We  should  regret  that  they  succeeded  in 
this,  when  the  transaction  is  so  near  a  close;  particu- 
larly as  no  means  have  been  spared  by  the  Bank  to  render 
the  delay  as  little  inconvenient  as  possible  to  the  parties. 
If  proceedings  are  adopted  against  the  Bank,  they  will 
necessarily  avail  themselves  of  every  defence  within  their 
power,  though  they  will  reluctantly  enter  such  a  contest. 

*• '  We  have  the  honour  to  be,  &c. 

"  *  Freshfield  ^  Son, 

''  *  New  Bank  Buildings, 
"  '  16  May,  1829/ 

"  *  Sir  Edwd.  Stracey,  Bart,  and 
"  Josias  Henry  Stracey,  Esq.' 


"  That,  on  the  26th  May,  1829,  and  after  the  death  of 
Mrs.  Stracey,  Sir  Edward  Stracey  and  Josias  Henry 
Stracey  sold  to  one  Ealand  Alder  the  sum  of  302/.  15^. 
7d.  of  the  said  stock  called  Long  Annuities,  for  the  sum 
of  5,885/.  5s.  id.,  which  they  received  from  the  said 
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Ealand  Aider;  that,  on  the  same  day,  Sir  Edward  Sira- 
cey  and  Jonas  Henry  Stracey^  together  with  the  said 
Ealand  Alder ^  went  to  the  Bank  of  England^  and  requir- 
ed the  Governor  and  Company  of  the  Bank  of  England 
to  transfer  into  the  name  of  the  said  Ealand  Alder  the 
said  sum  of  302/.  15«.  ld»  of  the  said  stock  called  Long 
Annuities,  as  and  for  part  of  the  sum  of  605/.  11^.  Zd. 
Long  Annuities,  and  the  said  Ealand  Alder  at  the  same 
time  offered  to  accept  the  same ;  but  that  the  Governor 
and  Company  of  the  Bank  of  England  refused  to  make 
such  transfer,  and  stated  that  there  was  not  the  sum  of 
802/.  \5s.  Id.  Long  Annuities  in  the  names  ot  Edward 
Stracey  and  Josicu  Henry  Stracey,  survivors  of  Hardinge 
Sfracey — That  Sir  Edward  Stracey  and  Josias  Henry 
Stracey  afterwards  bought  and  caused  to  be  transferred  to 
the  said  Ealand  Alder  a  sum  of  S02/.  I5s.  Id.  in  the  said 
stock  called  Long  Annuities,  in  pursuance  of  the  said  sale 
so  made  to  him  /  for  which  sum  Sir  Edward  Stracey  and 
Josias  Henry  Stracey  paid  the  sum  of  5,923/.  2s.  Sd,;  and 
that  Sir  Edward  Stracey  and  Josias  Henry  Stracey 
thereby  sustained  a  loss  of  37/.  ]Gs.  lie/.,  being  the  differ- 
ence between  the  said  sums  of  5,923/.  Ss.  3d,  and  5,885/. 
5s,  4fd.,  together  with  the  amount  of  the  commission  paid 
by  them  to  their  broker  on  the  said  transaction,  amounting 
to  7/.  7s.  That  there  was  negligence  on  the  part  of  Josias 
Henry  Stracey,  arising  from  want  of  knowledge  of  busi- 
ness.** 

The  damages  were  assessed  at  45/.  3^.  lie/.,  viz.  37/. 
i6s.  lie/.,  the  amount  of  the  loss  alleged  by  the  plaintiffs 
to  have  been  sustained  by  them  on  the  resale  of  the  stock, 
and  7/.  7s.  paid  by  them  for  commission. 

The  case  was  argued  in  the  last  Easter  Term. 
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Mr.  Serjeant  Spankie,  for  the  plaintiffs. — ^There  are  two 
points  for  the  consideration  of  the  Court— first,  whether, 
under  the  circumstances  stated  in  the  special  verdict,  the 
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Stracbt      S"^^  holders  of  their  stock — secondly ^  whether  the  agree- 

^-  tnent  entered  into  by  the  parties  operates  as  a  suspension 

Bnoland.      of  the  pkdntifis'  right  to  sue  the  defendants  until  they'have 

taken  the  proceeding  which  they  bound  themselves  by 

that  agreement  to  take^  fnu.  until  they  have  made  proof  of 

their  debt  under  the  commission  against  Messrs  MotmH  % 

Co. 

1.  It  is  necessary  in  the  first  place  to  consider  what  is 
the  nature  of  that  property  called  stock,  and  particularly 
the  description  of  stock  called  Long  Annuities.  The 
general  definition  given  of  stock  by  the  Master  of  the  Rolls, 
in  the  case  of  Wildman  v.  Wildman,  is  as  follows  (a) : ''  The 
interest  in  stock  is  properly  nothing  but  a  right  to  receive  a 
perpetual  annuity,  subject  to  redemption — a  mere  right, 
therefore :  the  circumstance  that  Grovemment  is  the  debtor 
makes  no  difference — a  mere  demand  of  the  dividends  as  they 
become  due;  having  no  resemblance  to  a  chattel  moveable, 
or  coined  money,  capable  of  possession  and  manual  appre- 
hension." Bracttm  says  (6):  "  Ineorporales  vera  s$mi  m- 
cui  aunt  jura,  qua  videri  nan  poasuni  nee  iangi,  uijus  eundi, 
agenda  J  aquamve  dueendi,  ei  hufuamodi,  qum  nonpoaaiden- 
fur  aed  quaai.*  In  Juaiinian*a  Inatituiea  (c)  also^  in- 
corporeal hereditaments  are  similarly  described.  So,  in 
Viniua  {d):  '*  Rea  omnea  qua  iangi  aut  demonatrari 
nan  poaaunt,  aed  ammo  ianium  dtmi  atque  inielUgi,  tiicor* 
poralea  quidem  aunt,**  These  authorities  are  decisive  to 
shew  the  incorporeal  nature  of  this  property.  Blactcaione 
also  ranges  annuities  under  incorporeal  hereditaments.  He 
says  (e)i  '^  An  annuity  is  a  thing  very  distinct  from  a 
rent-charge,  with  which  it  is  frequendy  ccmfounded:  a 
rent-charge  being  a  burthed  imposed  uppn  and.issuing  out 


(a)  9  Yes.  177*  (A  Lib.  2,  dt.  2,  p.  204. 

(h)  Lib.  \,  c.  12.  (c)  2  Bl.  Com.  40. 

(c)  Lib.  2,  tit.  2. 


IN  THE  FIRST  YEAH  OF  WILL.  IV. 


655 


o(  lands r  whereas  an  annuity  is  a  yearly  sum  chargeable 
only  upon  the  person  of  the  grantor.     Therefore^  if  a  man 
by  deed  grant  to  another  the  sum  of  30/.  per  atmum,  with- 
out expressing  out  of  what  laiids  it  shall  issue>  no  land  at  all 
shall  be  charged  with  it;  but  it  is  a  mere  personal  annuity : 
which  is  of  so  little  account  in  the  law,  that^  if  granted  to  an 
eleemosynary  corporation,  it  is  not  within  the  statutes  of 
mortmain/'    Lord  Coke  says  (a),  '*  *  Brief e  de  anmuiiie'  is 
a  writ  for  the  recovery  of  an  annuity.     An  annuity  is  a 
yearly  payment  of  a  certain  sum  of  money  granted  to  an-* 
other  in  fee,  for  life,  or  years,  charging  the  person  of  the 
grantor  only."*    By  the  statute  2  Geo,  8,  c.  10,  s.  15,  the 
annuities  granted  by  that  act  are  declared  to  be  personal 
estate.    The  17th  section  prescribes  the  mode  of  transfer; 
and  by  the  18th  section  persons  possessed  of  such  annui- 
ties are  enabled  to  devise  the  same  by  will.     Stock  is  in* 
capable  of  dispossession  or  disseisin.  In  Blacisione's  Com^ 
meniaries  it  is  said  (A):   **  Disseisin  of  incorporeal  heredi- 
taments cannot  be  an  actual  dispossession;  for,  the  sub* 
ject  itself  is  neither  capable  of  actual  bodily  possession, 
nor  dispossession;  but  it  depends  on  their  respective  na- 
tures and  various  kinds;  being  in  general  nothing  more 
than  a  disturbance  of  the  owner  in  the  means  of  coming  at 
or  enjoying  them.    With  regard  to  freehold  rent  in  parti- 
cular, our  antient  law  books  mention  five  methods  of  work- 
ing a  disseisin  thereof— -1.  By  enclosure f  where  the  tenant 
so  endoseth  the  house  or  land  that  the  lord  cannot  come 
to  distrain  thereon  or  demand  it — 2.  Bj/orestalleTf  or  lying 
in  wait;  when  the  tenant  besetteth  the  way  with  force  and 
armsi  or,  by  menaces  of  bodily  hurt,  affrights  the  lessor  from 
coming — S.  By  reseous;  that  is,  either  by  violently  retak- 
ing a  distress  taken,  or  by  preventing  the  lord  with  force 
and  arms  from  taking  any  at  all — 4.  By  replevin/  when 
the  tenant  replevies  the  distress  at  such  time  when  his  rent 
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is  really  due^— 5.  By  deniai;  which  is  when  the  rent,  be- 
ing lawfully  demandedi  is  not  paid.  All  or  any  of  these 
circumstances  itrork  a  disseisin  of  rent ;  that  is,  they  wrong- 
fully put  the  owner  out  of  the  only  possession  of  which  the 
subject-matter  is  capable,  viz.  the  receipt  of  it.  And  all 
these  disseisins  of  hereditaments  incorporeal  are  only  so 
at  the  election  and  choice  of  the  party  injured;  if,  for  the 
sake  of  more  easily  trying  the  right,  he  is  pleased  to  sup- 
pose himself  disseised.  Otherwise,  as  there  can  be  no  ac- 
tual dispossession,  he  cannot  be  compulsively  disseised  of 
any  incorporeal  hereditament.''  Littleton  says  (a):  *^  If 
one  holdeth  of  me  by  rent-service,  which  is  a  service  in 
gross,  and  not  by  reason  of  my  manor,  and  another  that 
hath  no  right  claimeth  the  rent,  and  receives  and  taketh 
the  same  rent  of  my  tenant  by  coertion  of  distress,  or  by 
other  form,  and  disseiseth  me  by  such  taking  of  the  rent; 
albeit  such  disseisor  dieth  so  seised  in  taking  of  the  rent, 
yet  after  his  death  I  may  well  distrain  the  tenant  for  the 
rent  which  was  behind  before  the  decease  of  the  dbseisor, 
and  also  after  his  decease:  and  the  cause  is,  for  that  such 
disseisor  is  not  my  disseisor  but  at  my  election  and  will.** 
Upon  that  passage.  Lord  Coke  says  (A):  '*A  man  cannot 
be  disseised  of  a  rent-service  in  gross,  rent-charge,  or  rent- 
seek,  by  attornement  or  payment  of  the  rent  to  a  stranger, 
but  at  his  election ;  for,  the  rule  of  law  is,  nemo  redditum  al- 
ierius  invito  domino percipere  aut  possidere potest;  and  our 
author  hath  before  taught  us  what  he  means  by  disseisins  of 
rents-services,  rents-charges,  and  rents-seeks;  and  payment 
to  a  stranger  is  none  of  them,  but  at  the  lord's  election,  as 
our  author  here  saith."  From  these  authorities,  it  seems 
clear  that  a  party  cannot  be  disseised  of  these  annuities. 
Being  a  thing  incorporeal,  it  remains  in  contemplation  of 
law  as  it  was.  The  Bank  of  England  may,  as  was  said  by 
Sir  Joseph  Jekyll,  in  the  case  of  Hildyard  v.  The  South 
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Sea  Company  (a),  be  considered  as  the  lord  of  a  manor, 
who  cannot  by  any  tortious  act  affect  the  title  of  a  copy- 
holder. In  Watkins  on  Copyholds^  it  is  said  (6) :  **  There  can- 
not properly  be  a  disseisin  of  a  copyholder,  for  the  freehold 
is.  in  the  lord :  if  any  one,  therefore,  enter  '  with  strong 
hand'  into  a  copyhold,  he  does  not  usurp  the  seisin;  nor, 
consequently,  become  a  tenant.^  In  Zouch  w.Forse,  Lord 
EUenborough  says  (c):  **  An  admittance  to  a  copyhold  does 
not  in  itself  constitute  a  possession:  it  only  gives  the  party 
the  means  of  possession  if  he  have  a  good  title  to  it:*'  and 
Mr.  Justice  Lawrence  and  Mr.  Justice  Le  Blanc  asked— 
''If  the  lord  admit  one  upon  a  mistaken  claim,  which  turns 
out  to  have  no  foundation,  how  can  that  pass  the  estate  to 
him  ?  "  So,  here,  the  right  of  the  holder  of  the  stock  cannot 
be  displaced  by  the  unauthorized  act  of  the  Bank:  they  can- 
not set  up  as  a  bar  to  the  plaintiffs'  remedy,  a  transfer  made 
without  their  authority.  Their  right  remains  wholly  un- 
touched by  such  transfer.  The  earliest  case  to  be  found  up- 
on the  subject  is  that  of  Monk  v.  Graham  (d),  where  it  was 
held,  that,  if  an  agent  entrusted  by  a  stock-holder  to  receive 
the  yearly  dividends,  make  a  fraudulent  sale  of  the  stock  by 
means  of  a  pretended  power  of  attorney,  and  transfer  it  by 
personating  the  proprietor,  and  abscond,  the  proprietor 
may  recover  the  original  price  paid  for  the  stock,  in  an  ac- 
tion of  trover  against  the  vendee.  The  only  peculiarity 
in  that  case  is,  that  the  Jury,  thinking  some  blame  to  be 
imputable  to  the  plaintiff,  gave  her  less  than  the  value  of 
the  stock;  but  no  doubt  was  entertained  as  to  her  right  to 
relief,  and  to  be  placed  in  her  former  situation.  In  Hild-' 
yard  v.  The  South  Sea  Company  and  Keaie  {e\  where 
certain  South  Sea  stock  had  been  transferred  by  virtue  of 
a  forged  letter  of  attorney,  the  Master  of  the  Rolls  de- 
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creed  the  transfer  to  be  void,  and  directed  the  stock  to  be 
restored  by  the  assignee  to  the  original  holder.  Sir  Joseph 
Jekyli  there  said :  '*  When  the  defendant  Keaie  bought  by 
letter  of  attorney,  it  was  incumbent  uponhim,  and  at  his  perils 
to  see  that  such  letter  of  attorney  was  a  true  one ;  it  was  more 
his  concern  and  in  his  power  to  inquire  into  the  reality  of 
this  letter  of  attorney  than  of  any  other  person^  so  that  the 
rule  of  caveai  emptor  is  in  this  case  properly  applicable  to 
him.  On  the  other  side«  it  is  plain,  that,  though  the  defend* 
ant  Keaie  has  been  in  fault,  yet  here  can  be  no  pretence  of 
fault  or  negligence  in  the  plaintiff  HUdgard;  and  there- 
fore it  would  be  most  apparently  unjust  to  let  him  suffer: 
a  forged  letter  of  attorney  was,  as  to  him,  the  same  as  no 
letter  of  attorney;  consequently  his  stock,  which  has  been 
transferred  from  him  without  any  authority  at  all,  ought  to 
be  restored  to  him.  Then,  as  to  the  Company,  they  were 
but  instruments  and  conduit-pipes;  or  like  the  lord  of  a 
manor,  in  case  of  a  surrender  of  a  copyhold,  where,  if  there 
should  be  a  forged  letter  of  attorney  empowering  one  of 
the  copyholders  to  surrender  to  the  use  of  c/.  S.^  and  there- 
upon the  attorney,  in  the  name  of  the  copyholder,  should 
surrender  to  the  use  of  J*  S.,  who  should  be  accordingly 
admitted  by  the  lord,  yet  this  admittance  would  be  void; 
and  so  is  the  transfer  of  this  stock  to  the  defendant  Keaie: 
and  it  would  be  of  public  use,  that  those  who  accept  of  a 
transfer  of  stock  under  a  letter  of  attorney  should  be  oblig- 
ed to  take  strict  care  of  the  validity  and  reality  of  such 
letter  of  attorney,  for  no  other  person  can  be  so  properly 
concerned  to  do  it."  It  did  not  occur  to  the  Master  of  the 
Rolls  in  that  case  that  the  Company  was  liaUe.  Subsequent 
cases  have,  however,  determined  that  the  Bank  of  Emg* 
land,  or  other  company,  making  a  transfer  under  a  forg- 
ed power  of  attorney,  are  the  parties  that  are  liable  to 
make  good  the  loss.     In  Harrison  y.Pryse  (a),  E.  H,  pur- 
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chased  1,000/.  South  Sea  stock,  and  accepted  the  same  in 
the  Company's  books  soon  after  his  buying  it.  After- 
wards,  another  of  the  same  name,  but  known  by  another 
description,  got  by  some  means  or  other  the  1,000/.  stock 
belonging  to  the  first  E.  H.  placed  to  his  account  in  the 
Company's  books,  and  some  years  afterwards  transferred 
the  same  to  /i.,  his  broker,  in  order  to  sell  the  san^e  for 
him,  which  R»  accordingly  did«  Both  these  persons  re- 
spectively named  E»  H.  died.  On  a  bill  brought  by  the 
representative  of  the  first  E.  jFf.,  the  Court  was  of  opinion 
that  the  representative  ought  elect  either  to  have  this  spe- 
cific quantity  of  stock  bought  for  her,  or  a  satisfaction  finr 
it  as  it  was  at  the  time  it  was  sold  out,  at  which  time  a 
conversion  was  made  of  it;  and  likewise  seemed  to  incline 
thai  the  Company  might  be  liable  in  case  the  representa^ 
Hoe  of  the  last  E.  H.  had  not  nffident  assets/  because  they 
must  be  considered  as  trustees  for  the  first  £•  H.  at  the 
time  he  purchased  the  stock;  and,  as  the  same  was  trans* 
ferred  without  his  privity,  they  must  be  considered  as 
continuing  his  trustees.  In  Ashby  v.  Blackwell  (a),  a  joint* 
stock  company  having  pennitted  a  transfer  of  stock  under 
a  forged  letter  of  attorney — it  was  held  that  the  company, 
and  not  the  fair  purchaser,  should  bear  the  loss.  The 
Lord  Chancellor,  in  giving  judgment,  said :  ''  The  letter 
of  attorney  is  no  part  of  the  title,  but  an  authority  to  trans-* 
fer.  A  trustee,  whether  a  private  person  or  body  corpor- 
ate, must  see  to  the  reality  of  the  authority  empowering 
them  to  dispose  of  the  trust  money ;  for,  if  the  transfer  is 
made  without  the  authority  of  the  owner,  the  act  b  a  nulli- 
ty, and,  in  consideration  of  law  and  equity,  the  rights  re- 
main as  before."  The  case  of  Da^  v.  The  Bank  of  Eng- 
land  {b)  is  decisive  of  the  question.  It  was  there  held 
that  property  in  stock  is  not  transferred  from  the  owner 
by  being  placed,  under  a  forged  power  of  attorney,  to  the 
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name  of  another  person  in  the  books  of  the  Bank  of  Eng^ 
land.  The  doctrines  there  laid  down  wiU  be  questioned 
on  the  other  side;  biit  the  reversal  of  that  judgment  by  the 
Court  of  King's  Bench,  in  error,  does  not  in  the  least  af- 
fect the  reasoning  of  Lord  Chief  Justice  Best:  the  reversal 
proceeded  on  a  ground  wholly  distinct  from  those  argued 
in  this  Court  His  Lordship  there  said;  "  I  take  it  to  be 
clear  that  a  trahsfer  in  writing  not  made  by  the  party  trans- 
ferring, or  some  agent  duly  authorized,  can  have  no  eflfect. 
A  forged  indorsement  in  a  bill  of  exchange  conveys  no  in- 
terest in  such  bill.  Transferrable  shares  of  the  stock  of 
any  company  cannot  be  divested  out  of  the  proprietors  by 
any  act  of  the  company,  without  the  authority  of  the  stock- 
holders. The  Bank  of  England  has  no  more  authority  to 
affect  the  interest  of  any  stock-holder,  than  the  most  in- 
significant chartered  company  has  to  dispose  of  the  shares 
of  any  of  the  members  of  such  company.  '  The  Legisla- 
ture, so  far  from  allowing  any  act  of  the  Bank  to  deprive 
the  stock-holder  of  his  interest,  has  taken  care  to  direct  in 
what  manner  the  interest  he  has  in  the  public  unnuides  shall 
be  conveyed  away,  and  to  declare  that  no  other  mode  of  con- 
veyance shall  be  legal.  In  many,  if  not  all  the  Loan  acts,  the 
mode  of  transferring  stock  is  prescribed  by  the  following 
words:  '  There  shall  be  kept  in  the  office  of  the  accompt- 
ant  in  London,  books  wherein  transfers  of  stock  shall  be 
entered,  which  entries  shall  be  signed  by  the  parties  mak' 
ing  such  transfers,  or  by  their  attomies  authorized  by 
writing  under  their  hand  and  seal,  and  attested  by  two  wit- 
nesses; and  the  persons  to  whom  such  transfers  are  made 
shall  under-write  their  acceptance,  and  no  other  method 
of  trans/erring  stock  sImU  be  good'  The  assignment  of 
the  stock-holder  and  the  acceptance  by  the  assignees  com- 
plete the  transfer.  The  Bank  have  no  part  in  this  trans- 
action :  they  are  only  to  see  that  it  is  properly  registered 
in  their  books.  In  the  present  case,  the  assignment  by 
the  stock-holder  is  wanting,  the  persons  who  made  the  as- 
signment having  no  authority  from  the  stock-holder."  The 


IN  THE  FIRST  YEAR  OF  WILL.  IV. 


661 


Goyernmenty  and  not  the  Bank,  is  the  debtor  of  the  fund- 
holder*  The  Bank  are  merely  agents  of  Goveniment  to 
pay  the  dividends:  and  they  cannot,  by  a  forged  power  of 
attorney,  deprive  the  owner  of  his  stock. 

2.  The  agreement  entered  into  by  the  plaintiffs  with  the 
Bank,  to  tender  a  proof  to  the  commissioners  under  the 
bankruptcy  of  Marsh  ^  Co.  in  respect  of  the  produce  of 
the  stock  sold  out  under  the  forged  power  of  attorney,  does 
not  operate  as  a  bar  to  their  right  to  have  the  stock  replac- 
ed. There  was  no  consideration  for  such  an  engagement. 
The  mere  conditional  offer  of  the  Bank  does  not  amount 
to  an  accord  and  satisfaction.  In  Comyns's  Digest  (a),  it 
is  laid  down,  that,  *'  an  accord  that  makes  a  good  plea, 
must  be  in  full  satisfaction  of  the  thing  demanded.  And 
therefore,  if  the  defendant  plead  an  accord  between  him 
and  the  plaintiff,  that,  if  he  did  his  endeavour  to  reconcile 
the  plaintiff  and  a  stranger,  then,  &c.,  it  is  not  good ;  for  his 
endeavour  is  no  satisfaction  to  the  plaintiff.  So,  in  an  ac- 
tion upon  the  statute  of  Richard  2,  for  a  forcible  entry,  if 
the  defendant  plead  an  accord,  that  the  plaintiff  should 
re-enter  and  have  his  charters  re-delivered  by  the  defend- 
ant, it  is  not  good ;  for,  the  re-delivery  to  the  plaintiff  of  his 
own  charters  is  not  any  satisfaction  for  his  precedent  tor- 
tious entry.  So,  in  trespass,  if  the  defendant  plead  an  ac- 
cord, that  the  plaintiff  should  have  his  cattle  again."  So, 
here,  the  agreement  was  nudum  pactum:  the  Bank  offered 
no  satisfaction.  In  Peytoe's  case,  it  is  said  (6),  that  '*  every 
accord  ought  to  be  full,  perfect,  and  complete ;  for,  if  di- 
vers things  are  to  be  performed  by  the  accord,  the  per- 
formance of  part  is  not  sufficient,  but  all  ought  to  be  per- 
fonned."  Reniger  v.  Fogossa  (c),  Oneley  v.  The  Earl  of 
Kent  (cf),  and  Allen  v.  Harris  {e).  So,  in  James  v.  David{/), 
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a  plea  that  the  plaintiff  and  defendant  agreed  to  settle  all 
matters  in  dispute,  and  to  bind  themselTes  in  a  penalty  not 
to  sue  each  other,  was  held  to  be  a  bad  plea.  The  case 
of  Longridge  v.  DorviUe  (a)  will  be  relied  upon  on  die 
other  side.  There  it  was  held  that  the  giving  up  a  suit 
mstituted  to  try  a  question  respecting  whidi  the  law  was 
doubtful,  was  a  good  consideration  for  a  promise  to  pay  a 
stipulated  sum  by  way  of  damages.  Here,  however,  there 
is  no  settlement  of  an  adverse  claim.  The  agreement  is 
very  far  from  embracing  the  whole  rights  of  the  parties. 
Besides,  the  Bank,  as  the  agent  of  Government,  had  no 
right  to  impose  such  a  condition  upon  a  Government  cre- 
ditor. And  even  supposing  the  agreement  to  be  binding 
upon  the  plaintiffi,  it  could  only  form  th^  ground  of  a  cross 
action. 

The  bci  of  the  money  produced  by  the  sale  of  the 
stock  in  question  coming  into  the  funds  of  the  banking* 
house  of  which  one  of  the  plaintifi  was  a  partner,  will  not 
charge  the  plainti&,  as  trustees.  That  money  was  the 
produce  of  the  crime  of  one  of  the  partners,  to  which  the 
rest  were  no  parties.  The  plaintiffs,  therefore,  have  no 
claim  against  them.  Ex  parte  Apsey  (6),  Ex  parte  H\ 
ter{c\  Ex  parte  Heaton{d),  Endy  v.  Lye  {e). 


'Mr.  Serjeant  Taddy,  for  the  defendants,  contended — 
Jirst,  that  the  declaration  was  ill  conceived,  inasmuch  as  it 
charged,  the  Bank,  not  for  negligence  in  improperly  making 
the  transfer  under  the  forged  power  of  attorney;  but  called 
upon  them  to  transfer  stock  which  was  not  in  fact  standing 
in  their  books — secondly  f  that  the  agreement  entered  into  by 
Sir  Edward  Stracey  with  the  Bank  operated  a  suspension 
of  the  plaintiffs'  right  to  sue  until  they  had  first  taken 
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the  steps  which  by  the  agreement  they  had  bound  them- 
selves to  adopt — thirdly,  that  Jasias  Henry  Siracejf  hav- 
ing, as  a  partner  in  the  house  of  Marsh  Sf  Co,,  received 
the  proceeds  of  the  sale  of  the  stock  in  questioni  the  plain- 
tifis  were  precluded  from  bringing  this  action. 

1 .  The  old  authorities  referred  to  in  the  argument  on  the 
part  of  the  plaintifis^  can  have  no  application  to  this  question. 
Stocks  were  unknown  in  the  times  of  Justinian,  of  Vinmus, 
and  of  Braetan*  The  language  of  the  Master  of  the  Rolls 
has  been  cited  to  shew  that  a  party  cannot  be  dispossessed 
of  stock.  Sir  WilUam  Grant,  however,  goes  further,  and 
shews  that  there  can  be  no  possession:  he  says — **  The  in- 
terest in  stock  is  properly  nothing  but  a  right  to  receive  a 
perpetual  annuity,  subject  to  redemption:  a  mere  right 
therefore.  The  circumstance  that  Government  is  the  debt- 
or makes  no  difference:  a  mere  demand  of  the  dividends 
as  they  become  due;  having  no  resemblance  to  a  chattel 
moveable,  or  coined  money,  capable  of  possession  and 
manual  apprehension.*^  The  passage  cited  from  Lord 
Coke  {a)  does  not  prove  that  an  annuity  is  necessarily  real 
property;  but  merely,  that,  for  the  purpose  of  the  reme- 
dy, the  party  shall  have  a  writ  of  annuity,  which  is  in 
form  a  r^al  action.  This  stock  is  made  personalty  by  the 
statutes  creating  it;  it  is  not  a  thing  that  might  be  reco- 
vered by  a  writ  of  annuity.  Blaekstone  says  (b)  **  Dis- 
seisin of  incorporeal  hereditaments  cannot  be  an  actual 
dispossession;  for,  the  subject  itself  is  neither  capable  of 
actual  bodily  possession  nor  dispossession;  but  it  depends 
on  their  respective  natures  and  various  kinds;  being  in  ge- 
neral nothing  more  thiui  a  disturbance  of  the  owner  in  the 
means  of  coming  at  or  enjoying  them."  The  cases  cited 
on  the  other  side  have  no  similarity  to  the  subject-matter 
of  this  action.  The  analogy  suggested  by  Sir  Joseph  Je- 
iyll,  in  Hildyard  v.  The  South  Sea  Company,  is  altogether 
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stock-holder  of  bis  interest)  has  taken  care  to  direct  in 
what  manner  the  interest  he  has  in  the  public  annuities 
shall  be  conveyed  awayt  and  to  declare  that  no  other  mode 
of  conveyance  shall  be  legaL  Under  the  early  Loan  acts, 
tallies  were  delivered  to  the  first  contractors;  and  they 
were  authorized  to  transfer  their  interest  by  indorsement 
on  their  tallies,  which  indorsements  were  directed  to  be 
registered  in  the  books  of  the  Bank.  The  entry  of  these 
indorsements  in  the  Bank  books  was  only  to  inform  the 
Government  who  were  the  persons  to  whom  the  dividends 
were  payable;  the  right  of  these  persons  to  the  dividends 
depending  entirely  on  the  indorsement  on  the  tally.  With 
this  indorsement  the  Bank  had  no  more  to  do  than  they  have 
with  the  indorsement  on  any  biU  which  they  have  accepted; 
and  yet  they  were  as  much  bound  to  pay  the  dindmds  ao* 
cording  to  the  indorsement  on  the  taUy,  as  they  are  to  pay 
their  acceptance  according  to  the  indorsement  on  the  bill 
accepted.  These  tallies  are  not  now  used ;  but  the  shares 
of  the  loan  contractors  and  their  assignees  are  registered 
in  books  kept  at  the  Bank.  In  many,  if  not  all  the  Loan 
acts,  the  mode  of  transferring  stock  is  prescribed  by  the 
following  words — *  There  shall  be  kept  in  the  office  of  the 
accomptant  in  London,  books  wherein  transfers  of  stock 
shall  be  entered,  which  entries  shall  be  signed  by  the  par* 
ties  making  such  transfers,  or  by  their  attornies  authorix* 
ed  by  writing  under  their  hands  and  seals,  and  attested  by 
two  witnesses;  and  the  persons  to  whom  such  transfers 
are  made  shall  under-write  their  acceptance:  and  no  other 
method  of  transferring  stock  shall  be  good  (a).*  The  as- 
signment by  the  stock*holder,  and  the  acceptance  by  the 
assignees,  complete  the  transfer.  The  Bank  take  no  part 
in  this  transaction:  Ihey  are  only  to  see  that  the  transfer 
is  properly  registered  in  their  books.    In  the  present  case. 


(a)  See  the  statutes  1  Geo.  l,itaft.2,c.I9,  i.ll ;  12  0^.  ],c.2»8.23. 
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the  aasigmnent  by  the  stock-holder  is  waatingy  the  p^sons 
who  made  the  assignment  having  no  authority  from  the 
stoek-hoUeff.'*  The  nature  of  the  stock  in  question  was 
not  pointed  out  to  the  Court  lo  that  ciasc.  It  seems  to  have 
been  asanmed  that  there  was  some  identical  stock  that 
could  be  handed  over  from  one  to  another.  His  Lordship 
further  says  (a) — **  We  are  not  called  on  to  decide  whether 
those  who  purchase  the  stocks  transfisrred  to  them  under 
the  forged  powers,  might  require  the  Bank  to  confirm  that 
purchase  to  them,  and  to  pay  them  the  dividends  on  auch 
stocks ;  or  whether  their  neglect  to  inquire  into  the  au^ 
thenticity  of  the  powers  of  attorney  might  not  throw  on 
them  the  loss  that  has  been  occasioned  by  the  forgeries^ 
But,  to  prevent,  as  far  as  we  can,  the  alarm  which  an  argu- 
ment urged  on  behalf  of  the  Bank  is  likely  to  excite,  we 
will  say  that  the  Bank  cannot  refuse  to  pay  the  dividends 
to  subsequent  purchasers  of  these  stocks."  How,  then, 
can  the  prior  holders  be  said  to  be  in  possession  of  the 
stock;  the  only  mode  of  possession  being  the  right  to  the  pex^ 
ceptioaof  the  dividends?  If  any  negligence  could  be  charg* 
ed  upon  the  Bank,  they  migfat  be  liable  in  another  form  of 
aetion :  bnt  here  the  action  proceeds  npon  the  very  ground 
that  the  plointiffi  are  still  in  actual  possession  of  the  stock 
transferred.  Lord  Chief  Justice  Best^  in  the  case  above 
cited,  seems  to  ccmsider  the  case  of  Harrison  v.  PryBe,  as 
reported  by  Bammrdiston^  to  be  of  no  authority:  he  says 

«<  In  the  report  of  that  case  it  seems  to  be  assumed  that 

the  stock  had  passed  out  of  the  name  of  the  owner  by  the 
transfer  under  a  fraudulent  assumption  of  his  name,,  al- 
though he  never  assented  to  such  transfei .  But  whether 
it  had  so  passed  or  not  was  not  considered;  and  I  there- 
fore cannot  think  that  case  as  an  authority  against  our 
opiiuon,  if  it  were  correctly  reported.  I  think,  however, 
that  it  is  not  correctly  reported  by  BamardistoUi  for  the 
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same  case  is  to  found  by  the  name  of  Harrison  ▼•  Harris 
son  (a).  In  this  report,  it  appears  that  the  stock  was  trans- 
ferred by  a  trustee;  and  if  so,  the  question  whether  a 
transfer  unauthorized  by  the  stock -holder  would  alter  the 
property  in  the  stock,  could  not  arise,  the  trustee  havbg 
a  legal  authority  to  transfer,  although  he  might  be  guilty 
of  a  breach  of  trust  by  exercising  that  authority.'* 

2.  As  to  the  contract  entered  into  by  Sir  Edward  Sira^ 
eey  with  the  Bank. 

The  case  of  Stone  v.  Marsh  {b)  decided  that  the  proof 
which  Sir  Edward  had  engaged  to  make  under  the  com- 
mission against  Marsh  ^  Co.  might  be  made.  By  this 
agreement,  Sir  Edward  Stracey  has  precluded  himself 
from  maintaining  this  action;  he  has  waived  his  right  un- 
til he  makes  the  required  proof.  In  Longridge  v.  Dor^ 
vitte  (c),  the  abandoning  a  suit  instituted  to  try  a  question 
in  respect  of  which  the  law  was  doubtful,  was  held  to  be  a 
good  consideration  for  a  promise  to  pay  a  stipulated  sum. 
The  circumstances  of  that  case  were  these: — A  ship,  hav- 
ing on  board  a  pilot  required  by  law,  ran  foul  of  another 
vessel,  and  proceedings  were  instituted  by  the  owners  of 
the  latter  to  compel  the  owners  of  the  former  to  make 
good  the  damages;  and  the  former  vessel  was  detained  un- 
til bail  was  given;  and,  pending  such  proceedings,  the 
agents  of  the  owners  of  the  vessel  detained,  agreed^  on  the 
owners  of  the  damaged  vessel  renouncing  all  claims  on 
the  other  vessel,  and,  on  their  proving  the  amount  of  the 
damages  sustained,  to  indemnify  them,  and  to  pay  a  stipu- 
lated sum  by  way  of  damages.  The  Court  held,  that,  there 
being  contradictory  decisions  as  to  the  point  whether  ship- 
owners were  liable  for  an  injury  done  while  their  ship  was 
under  the  control  of  a  pilot  required  by  law,  there  was  a 
sufficient  consideration  to  sustain  the  promise  made  by  the 
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agents  of  the  owners  of  the  detained  vessel  to  pay  the  sti- 
pulated damages.    An  agreement  to  stay  an  uncertain  liti- 
gation is  perhaps  the  best  of  all  considerations.     Was  not 
the  question  in  the  present  case  one  of  considerable  doubt? 
Was  it  not  an  object  to  Sir  Edward  Stracey  to  get  rid  of 
all  litigation  on  the  subject?  In  Tatlock  v.  Smith(a)f  the 
defendants  entered  into  an  agreement  with  their  creditors, 
that  trustees  should  be  appointed  for  the  purpose  of  set- 
tling their  affairs,  by  the  collection,  sale,  and  division  of 
their  estate  and  effects  equally  among  their  creditors,  who 
agreed  that  the  trustees  should  take  a  conveyance  and  as- 
signment of  the  defendants*  estate  and  effects,  and  manage 
their  affairs  until  each  creditor  should  have  received  full 
pajrment  of  his  debt,  the  surplus  to  be  paid  over  to  the 
defendants;  and  the  defendants  agreed  to  make  a  convey* 
ance  and  assignment  of  all  their  estate  to  the  trustees  when- 
ever thereunto  required — the  deed  to  contain  all  usual  and 
necessary  clauses.     The  trustees  accordingly  took  posses- 
sion of  the  defendants'  effects,  and  paid  each  creditor  ten 
shillings  in  the  pound.     A  deed  of  conveyance  was  pre- 
pared, which  the  defendants  were  required  to  execute,  but 
they  refused  to  do  so,  the  deed  not  containing  a  clause  of 
release.    At  the  time  the  deed  was  tendered  for  execu- 
tion, one  of  the  defendants  only  was  present,  and  the  meet- 
ing at  which  it  was  produced  was  adjourned,  for  the  pur- 
pose of  procuring  the  assent  of  the  other  defendant.     The 
plaintiffs  (creditors)  signed  the  deed,  and  received  ten  shil- 
lings in  the  pound  upon  the  amount  of  their  debt,  and 
afterwards  sued  the  defendants  for  the  residue.    The  Court 
held  the  action  to  be  premature,  inasmuch  as  the  par- 
ties, by  entering  into  the  agreement,  contemplated  a  sus- 
pension of  the  rights  of  the  creditors  to  sue.     Lord  Chief 
Justice  Tindal  there  said  (6) :  **  The  groimd  on  which  I  di- 
rected the  plaintiffs  to  be  nonsuited  was,  that  they  were 
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not  in  a  situation  to  bring  this  action  after  the  agreement 
they  had  entered  into,  unless  *they  could  shew  that  it  was 
no  longer  in  force,  or  that  it  had  been  broken  by  the  de- 
fendants. But  there  was  a  total  absence  of  proof  of  either 
of  these  facts.  The  parties,  by  entering  into  the  agree- 
ment, contemplated  a  suspension  of  the  plaintiffs*  right  to 
sue  as  creditors,  whilst  the  agreement  was  in  operation.** 
So,  here,  there  was  an  agreement  which  operated  a  sus- 
pension of  the  plaintiffs*  right  to  sue.  The  agreement  on 
their  part  to  tender  the  required  proof  under  the  commis- 
sion against  Marsh  ^  Co.f  was  in  the  nature  of  a  condidon 
precedent  to  the  maintenance  of  thb  action.  It  was  con- 
trary to  good  faith  on  the  part  of  the  plaintiffs,  to  com- 
mence the  action  before  they  had  done  that  which  they 
had  bound  themselves  to  do. 

S.  The  money  produced  by  the  sale  of  the  stock  in  ques- 
tion  was  paid  into  the  banking-house  of  Marsh  ^  Co. 
The  plaintiff  c/omi«  Henry  Stracey  was  a  member  of  that 
firm.  The  question  therefore  is,  whether  a  party  entitled 
to  certain  stock  which  has  been  improperly  sold  out, 
and  the  produce  of  which  has  found  its  way  into  the  funds 
of  a  house  in  which  that  individual  is  a  partner,  can  in  a 
Court  of  law  bring  an  action  against  the  Bank  for  the  act 
that  has  put  into  the  possession  of  his  firm  the  very  money 
for  which  he  sues.  This  question  was  removed  firom  the 
consideration  of  the  Court  in  the  case  of  Stone  v.  Marsh; 
for  Lord  Tenterden  said  (a) :  "  The  defendants  in  this  case 
are  by  the  order  of  the  Lord  Chancellor  prevented  frcHn 
taking  any  objection  on  account  of  the  particular  situation 
of  Henry  Fauntleroy^  as  being  both  a  proprietor  of  the 
stock  sold  and  a  partner  in  the  banking-house;  and  the 
case  is  therefore  to  be  considered  as  a  case  between  the 
plaintiffs,  proprietors  of  Navy  5  per  cent.  Annuities,  on  the 
one  part,  and  the  defendants,  as  a  banking-house,  on  the 


{a)  6  Bam.  &  Cress.  561 . 


IN  THE  FIRST  YEAR  OF  WILL.  IV. 


671 


Other  part.**  And  his  Lordship  farther  said  (a) — "  It  was 
contended  that  the  maxim  of  ratifying  a  previous  unau- 
thorized act,  and  taking  the  benefit  of  it,  cannot  apply  to 
a  void  or  to  a  felonious  act;  and  that  here  the  phiintiffs 
were  seeking  to  ratify  the  felonious  act  of  Henry  Fauni- 
ierojff  and  were  making  that  act  the  ground  of  their  de- 
mand. In  this  latter  assertion  lies  the  fallacy  of  the  de- 
fendants' argument.  The  assertion  is  incorrect  in  fact; 
the  plaintiffs  do  not  seek  to  ratify  the  felonious  act;  they 
do  not  make  that  act  the  ground  of  their  demand.  The 
ground  of  their  demand  is  the  actual  receipt  of  the  money 
produced  by  the  sale  and  transfer  of  their  annuities.  The 
sale  was  not  a  felonious  act,  neither  was  the  transfer,  nor 
the  receipt  of  the  money.  The  felonious  act  was  antece- 
dent to  all  these,  and  was  complete  without  them,  and  was 
only  the  inducement  to  the  Bank  of  England  to  allow  the 
transfer  to  be  made*  If  pubUc  policy  had  required  that 
the  felonious  inducement  should  prevent  a  claim  to  the  mo- 
ney afterwards  received,  as  it  would  do  if  an  action  were 
brought  against  the  felon  for  the  money  received  by  a  trans- 
fer obtained  by  his  felony,  in  lieu  of  a  prosecution  for  the 
felony,  a  defence  of  another  kind  would  be  given.  But  that 
is  not  the  present  case,  and,  not  being  so,  we  think  the 
plaintiffs  may  entirely  pass  by  the  felony,  and  rely  on  the 
transfer  and  receipt  of  the  money;  and  that  the  defendants 
cannot  protect  themselves  against  the  demand  for  the  mo- 
ney which  they  have  received,  by  shewing  this  felony  on 
the  part  of  one  of  the  members  of  their  house."  It  is  clear, 
therefore,  that  the  plaintiffs  are  concluded  by  the  fact  of 
the  money  produced  by  the  sale  Qf  the  stock  in  question 
having  been  received  into  a  house  of  which  one  of  the 
plaintiffs  was  a  partner.  Notice  to  one  partner  has  always 
been  held  to  be  notice  to  the  firm;  and  a  payment  to  one 
is  also  payment  to  the  house.     The  fact  of  «/•  H.  Stracey 
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being  a  trustee  of  the  property  makes  no  diflference  in  the 
case. 

Mr.  Serjeant  Spankie^  in  reply. — The  gravamen  of  the 
charge  contained  in  the  declaration  is,  that  it  was  the  duty 
of  the  GoTernor  and  Company  of  the  Bank  of  England  to 
make  and  enter,  and  suffer  and  permit  to  be  made  and  en- 
tered in  tbeir  books,  a  transfer  or  transfers  of  the  stock  in 
question,  whenever  the  plaintiffs  should  authorize  and  re- 
quire them  so  to  do;  but  that  they  refused  to  do  so.  Up- 
on the  fair  construction  of  the  statutes,  they  were  bound  to 
make  the  transfer.  The  plaintiffs  had  all  the  possession  of 
which  the  stock  is  capable ;  being  an  incorporeal  thing,  it 
is  incapable  of  manual  possession,  but  the  right  to  it  is  a 
possession  imposed  by  the  law. 

The  plaintiffs  having  an  undeniable  claim  to  the  stock, 
the  Bank  had  no  right  to  impose  upon  them  the  conditions 
contained  in  the  agreement:  there  was  no  consideration 
for  such  an  abandonment  of  their  immediate  remedy. 

It  cannot  be  contended  that  the  money  paid  into  the 
house  o(  Marsh  ^  Co.  ever  was  the  money  of  the  Bank.  It 
was  the  money  of  the  party  who  was  seduced  to  buy  the 
stock. 

Cur,  adv,  vuU. 


Lord  Chief  Justice  Tindal  now  delivered  the  judg- 
ment of  the  Court : — 

The  declaration  in  this  case  is  framed  in  accord- 
ance with  the  judgment  of  this  Court  given  in  the  case 
of  Davis  V.  The  Bank  of  England,  in  which  case  it  was 
held  that  the  owner  of  property  in  the  funds  still  remain- 
ed the  legal  holder  of  the  stock,  notwithstanding  it  had 
been  transferred  to  another  name  under  a  forged  power 
of  attorney.  Accordingly,  this  declaration  states  that  the 
stock  had  been  standing  in  the  names  of  the  plaintiffs  in 
the  books  of  the  Governor  and  Company  of  the  Bank  of 
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England,  and  that  no  transfer  of  the  stock  had  been  made ; 
and  alleges^  as  a  breach  of  duty  on  the  part  of  the  Bank, 
their  refusal  to  make  and  enter  in  their  book  a  transfer  of 
the  plaintiffs  to  a  purchaser  of  part  of  the  stock.     One 
question,  and  that  which  has  been  principally  argued  at 
the  bar,  turns  upon  the  rule  of  law  laid  down  by  this  Court 
in  the  case  above  referred  to,  and  involves  in  fact  a  re- 
hearing of  that  case.    It  becomes  unnecessary,  however, 
for  this  Court,  upon  the  present  occasion,  to  give  any 
opinion  upon  the  law  so  declared  by  the  Court ;  indeed, 
as  the  question  is  raised  upon  the  record,  it  is  more  satis- 
factory that  a  decision,  in  which  two  of  my  learned  bro- 
thers now  sitting  with  me  concurred,  should  be  made  the 
subject  of  review  in  another  Court,  where,  in  case  it  be- 
comes necessary,  that  question  may  be  discussed  upon  a 
writ  of  error.    But  it  becomes  unnecessary  on  the  present 
occasion  to  review  that  judgment,  because  (with  the  excep- 
tion of  my  brother  Bosanquet,  who  was  engaged  in  the 
cause,  and  who  has  therefore  taken  no  part  in  the  discus- 
sion,) we  all  think  our  judgment  ought  to  be  given  for  the 
defendants  upon  another  point  which  has  been  presented 
for  the  consideration  of  the  Court:  for,  it  appears  to  us 
that  the  plaintiffs  have,  before  the  commencement  of  this 
action,  entered  into  an  agreement  with  the  defendants, 
upon  good  consideration,  under  which  agreement  their 
right  of  action  is  suspended,  until  they  take  the  proceed- 
ing which  they  had  bound  themselves  by  such  agreement 
to  adopt. 

It  appears,  upon  the  special  verdict,  that,  long  before 
the  commencement  of  the  action,  the  plaintiffs  had  applied 
to  the  defendants  respecting  the  stock  in  question;  and 
that,  upon  the  4th  December,  1824,  the  solicitors  of  the 
Bank  wrote  a  letter  to  the  plaintiffs,  stating,  in  substance, 
that,  if  they  would  prove  the  amount  of  their  demand 
against  the  estate  of  Messrs.  Marsh,  Stracey,  %  Co.,  and 
make  an  assignment  of  their  proof,  the  Bank  would  replace 
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the  amoimt  of  the  stodL  so  sold.  It  was  at  that  time  a 
question  of  great  nicety  and  diflfeiflty,  whedier  the  BaidL 
was  by  hw  liable  to  make  good  this  loss:  sodiatanea- 
gagement  c^  the  Bank  to  replace  the  stock  vidiottt  any 
litigation  on  tbeir  part»  was  of  itself  a  very  yaluiUe  and 
important  concession,  and  a  sufficient  consideratian  to 
support  a  promise  by  die  plaints  that  diey  would  tender, 
and  endeavomr  to  eoforoe,  their  proof  i^ainst  the  huDk^ 
rupts'  estate.  But  it  appears  further  that  botfi  parties 
proceeded  to  adt  upon  the  ftith  of  this  agreemenl;  and 
that,  on  the  Slst  of  Mag  fisflowing,  the  Bank  paid  to 
the  plaintiflfs  one  year's  annuity  of  this  stock,  mr.  605IL 
lis.  id. f  taking  a  receipt  from  the  plaintiffs,  in  which  re- 
ceipt the  plaintiffs  expressly  engage,  if  die  debts  shall  be 
decided  by  a  Court  of  law  to  be  proreable,  to  tender  a 
proof  to  the  commissioners  when  required  by  the  GoTemor 
and  C!ompany  of  the  Bank  of  BoigUmd. 

The  substance  of  this  contract  appears  to  us  to  be,  that 
the  Bank,  on  die  one  hand,  agree  to  replace  the  stock, 
and  to  pay  the  intermediate  dividends;  and  the  plaintiffa, 
on  the  other  hand,  agree,  in  the  first  instance,  and  befiwe 
they  claim  the  stock  adversely,  to  tender  a  proof  of  tlieir 
debt:  and  this  agreement  having  been  acted  upon  by  the 
plaintiffs,  so  far  as  to  receive  one  of  the  annual  payments 
due  upon  this  stock,  and  the  plaintifis,  although  request* 
ed  thereto,  having  refused  to  tender  the  proof,  we  think  it 
would  be  against  good  faith  to  allow  this  acdon  to  be 
maintainable,  imtil  the  plaintiffs  have  performed  dieir  part 
c^  the  stipulation. 

It  is  urged  by  the  plaintiffs,  that,  if  this  is  an  agreement 
on  their  part,  it  may  be  the  ground  of  an  action  by  die 
Bank  to  recover  damages,  but  that  it  is  no  bar  to  the  pre- 
sent action.  The  agreement,  however,  is  not  set  up  as  a 
perpetual  bar;  it  is  merely  insisted  on  as  an  objection  to 
the  action  beiiig  brought  at  the  present  time ;  it  is  urged 
as  an  agreement  by  which  the  plaintiffs  have,  for  a  good 
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consideratioDt  restrained  themselves  from  suing,  not  per- 
petually, but  only  untS  they  liave  first  done  a  particular 
act.  And  it  is  not  immaterial  to  observe,  that  the  very  cir- 
cumstance of  bringing  this  Action,  if  the  plaintifis  were  to 
succeed  in  k,  would  have  the  effect  of  making  it  imprac- 
ticable for  then  to  keep  their  agreement  so  entered  into 
with  the  defendants;  fimr,  the  plaintitib  cannot  recover  in 
this  action,  except  by  establishing  that  they  are  still 
iM^ders  of  the  nUxk  which  has  been  sold;  and,  if  they 
continue  such  holders,  they  cannot  make  proof  of  any 
debt  under  the  commission. 

Under  these  circumstances,  we  think  the  defendants,  in 
order  to  avoid  circuity  of  action,  may  avail  themselves  of 
diis  agreement  as  a  isuspension  <^the  plaintifis'  right  to  sue 
in  the  present  action,  and  that  they  are  not  confined  to  a 
remedy  by  a  cross  action  thereon.  The  case  of  Long- 
ridge  v.  DorviUe  appears  to  us  strongly  in  favour  of  the 
validity  of  such  an  agreement.  As  this  point  seems  to 
us  to  be  in  favour  of  the  defendants,  it  becomes  unneces- 
sary to  consider  the  third  question  raised  by  the  special 
verdict;  and  we,  therefore,  upon  the  second  ground  which 
was  urged  in  argument,  give  judgment  in  this  case  for  the 
defendants. 

Judgment  for  the  defendants. 


1890. 

Stracxt 

The  Bank  of 
Englahd* 
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^— V— '      William  and.HENRY  Fox  v.  Clifton»  Fbnnell,  Green, 
June  28?*.         HARTLEY,  Lbvi,  Wickey,  Lawson  and  Plummer. 

S^r^T-  T™S  ""^  *°  "^°"  °^  assumpsit,  hroui^t  by  the  plain- 

pose  of  formiog  tiffs,  who  were  engineers  and  mill-wnghts,  to  recover  a  sum 

^mpwyrV  of  2,387/.  0*.  Id.  for  articles  suppUed  to,  and  work  done 

recto™  were  fop^  |.|jg  Imperial  Distillery  Company,  in  which  the  defend- 

advertisements  ants  were  alleged  to  be  shareholders, 

were  iuued!  de^  ^^^  causc  was  tried  before  Lord  Chief  Justice  Tindal, 

wmilfyMhav-  *^  *®  Sittings  in  London  after  Trinity  Term,  1829.    The 

ing  a  capital  of  facts  adduced  in  evidence  were  as  follow: — 

600,000/.,  di- 

▼idedinto  12000  Early  in  the  month  of  March,  1825,  certain  persons  met 
eachTud^Btat-  together  at  the  London  Tavern,  and  determined  that  a  com- 
ing  that  the  con-  p^ny  should  be  formed  for  the  distillation  of  spirits,  to  be 

cernsofthecom-    *^      ''  *^ 

pany  were  to  be  called  the  "  Imperial  Distillery  Company,"  the  capital  of 
deedofsetUe.*  which  should  consist  of  600,000/1,  to  be  raised  by  twelve 
Sf  piriiientr  *o"8and  shares  of  50/.  each.  In  conformity  with  these 
and  that  au  per-  resolutions,  an  advertisement  appeared  in  the  Tinted  and 

sons  who  did 

not  execute  the    Other  daily  papers,  as  follows: — 

deed  within  thir- 
ty days  after  it  ^*  London,  5th  March ^  1825. 

was  readv  were  __ 

to  forfeit  all  ''  Imperial  Distillery  Company. 

est*^ "e  '^T  Capital  600,000/.,  in  12000  shares  of  50/.  each. 

cern.   No  act  of      "Although  the  parliamentary  returns  indicate  the  vast 

Parliament  was  ...... 

ever  applied  quantity  of  British  spirits  consumed  in  the  metropolis  and 
75*00  shares,  in  ^^^  neighbourhood ;  yet  the  public  are  not  generally  aware 
ntcT^o '  ^^**  ^'^  distillery  houses  enjoy  the  monopoly  of  the  whole 
third  of  the  supply,  and  continue  to  fix  the  price  under  which  the  rec- 
]y  paid  the  first  tifiers,  who  are  a  numerous  and  respectable  body,  dare 
Elone rixih  ^^*  s^ll  ^^e"»  o»  P"»  o^  "^eing  refused  a  supply  of  the  raw 

paid  the  second; 
and  only  sixty- 
five  signed  the  deed  (amongst  whom  was  one  of  the  defendants).  A  book  containing  the  names  of 
the  shareholders  (those  of  the  defendants  among  the  rest),  was  prepared  by  the  secretary,  and 
shewn  by  him  to  the  plabtiflb,  as  an  inducement  to  them  to  trust  the  company;  but  it  did  not  ap- 
pear that  this  was  done  with  the  knowledge  or  assent  of  the  defendants.  A  forther  advertise- 
ment was  afterwards  issued  by  the  directors,  declaring  the  shares  of  those  who  had  neglected  to 
pay  the  instalments  to  be  forfeited: — Held,  that  the  mere  circumstance  of  applying  for  shares,  and 
paying  the  deposit  thereon,  did  not  constitute  the  defendants  partners  in  the  concern,  they  not 
having  signed  the  deed,  or  done  any  other  act  to  identify  themselves  with  the  company ;  and  that 
the^  fact  of  their  names  appearing  (without  their  knowledge  or  assent)  in  the  book  shewn  to  the 
plaintiffs  was  not  a  holding  of  themselves  out  to  the  world  as  partners,  so  as  to  render  them  liable 
for  the  debts  of  the  company. 


tt 


Imperial  Distillery  Company* 
Capital  600,000/.,  in  12000  shares  of  502.  each. 
[Then  followed  a  list  of  the  trustees,  directors,  auditors, 
hankers,  counsel,  solicitors,  engineer  and  secretary  of  the 
company.] 

''  The  distilling  and  rectifying  of  spirituous  liquors  heing 
frequently  confounded  hy  the  public  as  synonymous  branch- 
es of  trade,  and  understood  by  few  comparatively  in  their 
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material.  In  consequence  of  such  combination,  spirits  are  1830. 
sold  to  the  victualler  at  so  high  a  price  that  he  is  not  ena- 
bled to  retail  them  genuine  at  the  accustomed  rate  attend- 
ed with  a  fair  profit  to  himself:  he  is  then  compelled  to  di- 
minish their  strength,  by  an  admixture  of  unwholesome 
ingredients,  to  the  injury  of  the  public^  and  loss  to  the  re- 
venue. The  object  of  this  company  is,  to  interpose  between 
the  public  and  the  monopolist,  by  creating  that  honorable 
competition  which  the  interests  of  the  trade  and  the  com- 
munity so  loudly  demand,  eventually  to  enable  the  rectifier 
and  victuallers  to  vend  spirituous  liquors  of  a  superior  qua- 
lity and  at  a  reduced  price.  It  is  evident  that  this  interposi- 
tion against  a  monopoly  so  large  and  so  overwhelming,  and 
which  has  long  existed  to  the  exclusive  advantage  of  a  few 
wealthy  and  powerful  individuals,  cannot  be  adequately  ef- 
fected except  by  the  establishment  of  a  joint-stock  company. 
The  capital  proposed  is  estimated  to  be  fully  equal  to  this 
important  object,  and  more  than  su£Scient  for  carrying  on 
the  business  of  the  Imperial  Distillery  Company  with  ener- 
gy, power,  and  success.  The  affairs  of  the  company  will 
be  under  the  management  of  aboard  of  directors  and  other 
officers.  Applications  for  shares  to  be  addressed  to  Messrs. 
Fisher  ^  Norcutt,  Solicitors,  10  Holbom  Court,  Gray's 
InnT 

This  advertisement  was  repeated  on  the  7th  and  12th 
March;  and  on  the  SSrd  a  further]  advertisement  appear- 
ed, as  follows: — 


Fox 

V. 

Clifton. 
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1890.  respectiTe  bearings,  it  is  deemed  expedient  to  premise 
that  distillatioDy  considered  as  a  trade,  is  the  production 
or  manufacture  of  raw  spirit  from  grain,  sugar,  or  some 
other  material;  and  that  the  art  of  rectifying  is,  to  cleanse 
and  purify  such  spirit  from  the  superflumt  oil  peculiar  to 
the  ingredients  from  which  it  b  extracted,  and  to  render 
it  fit  for  use.  In  short,  die  distiller  makes  the  raw  spirit, 
which,  after  being  transmitted  to  the  rectifier,  and  by  him 
subjected  to  a  certain  process  peculiar  to  that  brandi  of 
the  trade,  is  then  of  a  proper  strength,  and,  as  it  r^ards 
purity  and  wholesomeaess,  in  a  fit  state  for  consumption. 
"  Although  the  pariiamentary  returns  indicate  the  vast 
quantity  of  Briiish  spbits  consumed  in  Englemd,  yet  the 
public  are  not  generally  aware  that  ten  distillery  houses  at 
the  present  moment  monopolize  the  whole  trade.  Indeed, 
the  law,  as  it  now  stands,  compelling  distQlers  to  employ 
vats  containing  at  least  three  thousand  gallons,  does  in  fact 
prohibit  all  but  large  capitalists  from  engaging  in  the  trade; 
and  of  course  a  greater  field  is  open  to  combination  and 
monopoly  than  would  otherwise  exist.  Accordingly,  the 
evik  which  might  naturally  be  expected  to  arise,  have  kmg 
been  and  still  continue  in  full  and  baneful  operation. 

*'  Dependent  on  the  distillers  for  a  supply  of  raw  spirits 
is  a  numerous  body  of  rectifiers,  who  are  expressly  prohi- 
bited by  act  of  Parliament  from  conducting  on  the  same 
premises  the  trade  of  distillers  and  rectifiers,  should  they 
even  possess  the  necessary  capital ;  but,  in  several  instances, 
the  great  distillers  have  themselves  become  rectifiers,  hav- 
ing their  distilleries  in  one  quarter  of  London,  or  its  neigh- 
bourhood, and  their  rectifying  premises  in  another  part. 
On  these  rectifiers  the  licensed  victuallers  in  their  turn 
solely  depend,  and  thus  a  chain  is  formed  of  distillers,  rec- 
tifiers, and  retailers,  through  whom  the  public  are  supplied 
with  an  article  of  great  importance  and  immense  annual 
consumption. 

^'  It  is  notorious  that  the  great  distillers  combine  to  fix 
the  price  of  Briiish  spirits^  under  which  the  rectifiers  dare 
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not  selLtbem;  for,  so  great  is  the  subjection  under  which  .1830. 
they  are  held^  that,  if  they  act  contrary  to  the  mandate  of 
the  distillers,  the  latter  refuse  to  supply  them  with  the  raw 
material,  by  which  their  business  is  completely  put  an  end  to, 
and  consequently,  in  common  with  the  rectifiers,  the  spirit 
dealers  and  victuallers,  having  neither  redress  nor  appeal 
from  the  fiat  of  the  associated  monopolists,  aU  who  are 
interested  in  the  sale  of  rectified  spirits  feel  most  severely 
the  consequences  of  the  distillery  trade  being  confined 
among  so  few  individuals* 

*'  In  consequence  of  the  high  price  at  which  spirits  are 
sold  to  the  victualler,  it  is  well  known  that  he  is  not  ena- 
bled to  retail  them  genuine  at  the  accustomed  rate  attend- 
ed with  a  fair  profit  to  himself:  he  is  therefore  compelled 
to  diminish  their  strength,  not  unfrequently  by  an  admix- 
ture of  unwholesome  ingredients,  to  the  injury  of  the  pub- 
lic and  loss  of  the  revenue. 

''  The  leading  object  of  the  Imperial  Distillery  Company 
is,  therefore,  to  interpose  between  the  public  and  the  mo- 
nopolist: to  open  a  market  for  the  regular  supply  of  raw 
spirits  to  the  rectifiers;  and  to  create  that  honorable  com- 
petition which  the  interests  of  the  trade  and  of  the  com- 
munity so  loudly  demand. 

"  It  is  evident  that  this  interposition  against  a  monopo- 
ly so  large  and  so  overwhelming,  and  which  has  long  ex- 
isted to  the  exclusive  advantage  of  a  few  wealthy  and  pow- 
erfiil  individuals,  cannot  be  adequately  effected,  except  by 
the  establishment  of  a  joint-stock  company.  The  capital 
required  will,  it  is  estimated,  be  fully  equal  to  this  import- 
ant object,  and  more  than  sufficient  for  carrying  on  the 
distillery  trade  with  energy,  power,  and  success. 

<*  The  Imperial  Distillery  Company,  by  dividing  the 
trade  with  these  great  capitalists,  and  by  rescuing  the 
rectifiers  firom  the  existing  combination  and  oppression  of 
the  distillers,  will  at  the  same  time  enable  the  public  to 
procure  a  better  and  cheaper  liquor,  and  essentially  benefit 


680  CASES  IN  TRINITY  TERM, 

1830.  the  revenue,  by  putting  it  more  out  of  the  power  of  the 
illicit  trader  to  come  into  the  market  on  equal  terms  with 
the  honorable  and  industrious  rectifiers ;  for,  the  affairs  of 
the  company  will  be  conducted  on  those  enlightened,  liber- 
al, and  economical  principles,  which  will  consult  the  in- 
terests of  society  as  the  surest  guarantie  of  its  own  per- 
manence and  prosperity. 

"  The  affairs  of  the  company  are  under  the  manage- 
ment of  a  board  of  directors.  The  capital  is  600,000J^,  in 
twelye  thousand  shares  of  50/.  each.  A  deed  of  settlement 
foiU  be  prepared  forthtoith^  which  must  be  executed  within 
thirty  days  after  the  same  shall  be  ready  ft^r  that  purpose; 
and  every  person  who  shall  neglect  to  execute  the  same 
within  that  time  wiU forfeit  all  share  and  interest  in  the 
company.  The  deed  is  to  contain  all  such  clauses  and 
conditions  as  the  standing  counsel  and  solicitors  of  the  com- 
pany  shall  deem  necessary  for  carrying  on  the  business  of 
the  company,  and  for  enforcing  the  observance  and  per- 
formance of  the  several  rules  and  regulations  to  be  con- 
tained therein,  or  in  any  bye-law  that  shall  be  from  time  to 
time  made  by  the  directors.  Application  is  intended  to 
be  made  to  Parliament,  for  an  Act  to  enable  the  company 
to  sue  and  be  sued  in  the  name  of  one  of  its  officers.  And 
which  said  deed  of  settlement,  when  settled  and  approv- 
ed of  by  the  standing  counsel  and  solicitors,  and  the 
Act  of  Parliament,  when  passed,  shall  be  the  deed  of  set- 
tlement and  Act  of  Parliament  for  managing  the  affairs  of 
this  company. 

'*  The  shares  will  be  forthwith  allotted,  and,  until  offices 
are  taken,  all  communications  are  requested  to  be  made  to 
the  directors,  at  the  City  of  London  Tavern. 

''  William  Lane,  Secretary." 

Between  the  date  of  the  last-mentioned  advertisement 
and  the  9th  Jpt*il,  the  following  prospectus  was  printed 
and  circulated  by  the  directors:-* 
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Imperial  Distillery  Company.  1830. 

Capital  600,000/.,  in  13000  shares  of  50/.  each. 
[Then  followed  a  list  of  trustees,  directors,  auditors, 
bankers,  counsel,  solicitors,  distiller,  engineer  and  secre- 
tary.] 

**  This  company  is  established  for  the  purpose  of  dis* 
tQling  spirits  from  malt,  com,  &c.,  and  of  supplying  the 
English  market  therewith  upon  liberal  and  advantageous 
terms.  The  present  capital  is  600,000/.,  in  twelve  thou- 
sand shares  of  50/.  each,  which  has  been  ascertained,  from 
authentic  sources,  to  be  more  than  sufficient  to  enable  the 
company  to  erect  buildings,  and  conduct  the  distillery 
business  on  an  extensive  scale.  A  power  is,  however, 
given  to  the  directors  to  extend  the  capital,  if  the  interests 
of  the  company  should  require  it,  by  and  with  the  appro- 
bation of  the  proprietors,  expressed  by  a  majority  of  votes 
at  a  special  meeting  convened  for  that  purpose. 

*'  Relying  for  public  support  upon  fair  charges  and  the 
production  of  a  superior  article,  every  precaution  has  been 
adopted  to  engage  such  a  combination  of  scientific  and 
practical  talent,  for  constructing  the  requisite  works  upon 
the  most  improved  and  economical  principles,  and  for  su- 
perintending the  management  of  the  various  departments 
connected  witb  the  distillery  business,  as  cannot  fail  to  in- 
sure the  company  the  most  complete  success. 

**  Being  perfectly  unconnected  with  and  independent  of 
any  other  establishment  of  a  similar  nature,  the  public  will 
be  materially  benefited  by  the  competition  which  this  com- 
pany will  create  in  the  spirit  trade,  not  only  by  occasion- 
ing an  improvement  in  the  quality  of  British  spirits,  but 
likewise  by  operating  as  a  check  against  their  being  sold 
for  more  than  a  fair  and  reasonable  price;  and  whilst  the 
community  at  large  will  experience  these  advantages,  the 
shareholders  will  receive  an  ample  return  for  the  capital 
embarked. 

The  wealth  and  prosperity  of  the  few  mdividuals  en- 
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ISdO.  gaged  in  EngHsh  distillation  is  a  subject  of  too  great  no* 
toriety  to  admit  of  any  doubt  that  great  profits  are  derived 
from  it:  independent  of  which,  the  infomation  collected 
by  the  directors  fironi  persons  connected  with  the  trade, 
and  from  other  unquestionable  authorities,  has  satisfied 
them  that  a  very  considerable  annual  income  must  be  de- 
rived from  the  employment  of  capital  in  an  extensive  con- 
cern of  this  nature. 

**  By  improving  the  quality  of  Briiuk  spirits,  and  carry- 
ing on  business  upon  fair  and  honorable  terms,  unlettered 
by  the  restrictions  which  have  bug  held  the  vendors  of 
BrUish  spirits  in  subjection  to  the  distillers,  this  company 
will  protect  the  revenue  from  fraud,  by  putting  it  nsore  out 
of  the  power  of  iUicit  traders  to  compete  with  those  who 
deal  in  sjHrits  which  have  paid  the  duty;  and  thus,  whilst 
much  political  good  will  be  aecompUshed  in  the  discour- 
agement of  smuggling,  it  is  obvious  that  great  aidvant^;es 
will  be  secured  both  to  dealers  and  conaumers,  by  die 
opening  of  a  free  trade,  and  the  production  of  a  pure  and 
wholesome  spirit. 

**  The  affairs  of  the  company  axe  under  tke  control  of  a 
board  of  twelve  directors,  and  other  officers. 

*'  The  best  exertions  of  the  directors  are  applied  to  the 
arrangement  of  the  measures  necessary  for  carrying  iato 
effect  the  important  objects  of  the  company  without  delay; 
and,  as  they  have  already  nearly  concluded  the  purchase 
of  a  plot  of  ground  in  every  respect  suitable  for  the  par- 
poses  of  a  distillery,  they  confidently  calculate  upon  com- 
pleting the  buildings  and  apparatus  far  the  corameneement 
of  work  at  an  early  pariod. 

''  It  is  the  unanimous  determination  of  the  directors  to 
observe  the  most  rigid  economy  consistent  with  the  inter- 
ests of  the  company.  By  pursuing  a  steady  and  umform 
course  of  judicious  management,  in  the  employment  of 
skilful  persons,  in  the  adoption  of  energetic  measures  when- 
ever occasion  shall  require,  and  in  a  just  and  faithful  ap- 
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plication  of  the  funds  entrusted  to  them^  they  anticipate         1830. 
with  much  confidence  that  a  comparatively  short  period 
will  enable  them  to  give  to  the  proprietors  the  most  satis- 
factory proofs  that  their  capital  is  invested  in  a  secure 
and  lucrative  undertaking. 

"  The  directors  have  much  satisfaction  in  announcing 
to  the  public,  that  they  have  already  secured  the  services 
of  a  gentleman  whose  knowledge  of  distillation  has  stood 
the  test  of  twenty-four  years*  practical  experience,  in  a  con- 
cern which  has  been  raised  by  his  talents  and  exertions  to 
considerable  eminence  in  the  trade.  The  proprietors  may 
therefore  congratulate  themselves,  that,  in  the  appoint- 
ment of  Mr.  Baird  as  the  distiller,  the  directors  have  en- 
trusted the  important  and  arduous  duties  of  that  office  to  a 
gentleman  in  every  respect  qualified  for  the  situation. 

**  The  first  deposit  will  be  5/.  on  each  share,  and  the  re- 
mainder will  be  called  for  at  such  intervals  as  the  interests 
of  the  company  may  require;  but  no  call  is  to  exceed  5/. 
at  any  one  time.  No  transfer  of  shares  shall  be  made  by 
a  proprietor  until  all  instalments  previously  called  for  have 
been  paid  upon  his  shares,  and  the  purchaser  shall  have 
been  approved  of  by  a  majority  of  the  directors.  On 
such  transfer  being  made,  the  purchaser  shall  execute  a 
covenant  for  the  due  observance  of  the  regulations  of  the 
company* 

**  A  deed  of  settlement  will  be  prepared  forthwith,  which 
must  be  executed  within  thirty  days  after  the  same  shall  be 
notified  in  the  London  Gazette  as  being  ready  for  that  pur- 
pose; and  every  shareholder  neglecting  to  execute  the  same 
within  that  time,  will  subject  his  shares  to  forfeiture  by  the 
directors*  The  deed  will  contain  all  such  clauses  and  con- 
ditions as  the  standing  counsel  and  solicitors  to  the  com- 
pany shall  deem  necessary  for  carrying  on  the  business  of 
the  company,  and  for  enforcing  the  observance  and  per- 
formance of  the  several  rules  and  regulations  to  be  contain- 
ed therein,  or  in  any  bye-laws  which  shall  from  time  to 
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1830.        time  be  made  by  the  directors;  but  such  bye«law8  are  not 

p^^         to  be  at  variance  with  the  deed  of  settlement;  and  such 

V.  deed  of  settlement,  when  settled  and  approved  by  the  di- 

Clifton.  itiii  ^  ^i  i* 

rectors,  shall  be  the  proper  deed  of  settlement  for  manage 
ing  the  affairs  of  this  company. 

**  All  communications  to  be  addressed  to  the  secretary, 
at  the  Ciiy  of  London  Tayern,  until  Saturday ^  the  9th  of 
Aprils  and,  after  that  day,  at  the  offices  of  the  company. 
No.  9,  Mark  Lane^' 

Applications  by  parties  desirous  of  becoming  sharehold- 
ers in  the  company,  were  made  according  to  the  following 
form,  which  was  printed  and  circulated  by  the  directors, 
addressed  to  the  secretary : — 


it 


Sir, — I  request  you  will  insert  my  name  for 


shares  of  the  Imperial  Distillery  Company,  and  I  hereby 
engage  to  make  the  payment  thereon  when  requested/' 

The  applicant  was  answered  by  the  secretary  as  fol- 
lows : — 

**  Imperial  Distillery  Company. 

«  No to . 

'^  Sir, — I  am  instructed  by  the  directors  of  this  company 

to  inform  you,  that  they  have  apportioned  to  you shares 

of  50/L  each  in  the  same;  and  I  request  you  will  pay  the 
deposit  of  5/.  per  share  into  the  hands  of  Messrs.  Bosan" 
quet,  Pin,  Sf  Co.,  Lombard  Street,  on  or  before  the  88th 

instant. 

"  W.  Lane,  Secretary.** 

•  These  applications  for  shares  were  made  by  all  the  de- 
fendants (except  Plummer),  and,  on  the  S8th  March,  1825, 
the  deposit  of  &L  per  share,  on  the  shares  respectively  al- 
lotted to  them,  was  paid  into  the  hands  of  the  bankers,  who 
gave  in  return  receipts  in  the  following  form,  called  scrip- 
receipts: — 


IN  THB  FIRST  YEAR  OP  WILL.  IV,  (>Sri 

«  No.  to .  It^ii) 

"  Received  of  the  directors  of  the  Imperial  Distillery 
Company  the  sum  of  fifty  pounds. 

For  Messrs.  Bosanquei^  Piit,  Anderson,  Sf  Co. 
601.  "  P.  Staimbyr 


it 


In  and  about  the  month  of  May,  ISSS,  three  of  the 
defendants,  riar.  Clifion,  Wickey,  and  Levi,  disposed  of 
their  shares,  and  never  afterwards  interfered  with  the  com- 
pany. The  whole  number  of  shares  allotted  was  about 
7490;  the  number  of  shareholdersi  about  two  hundred. 
The  deposit  or  first  instalment  was  paid  upon  S300  shares 
only.  On  the  4th  July,  a  second  call  of  5/.  per  share  was 
made;  upon  which  occasion  the  following  circular  was  sent 
to  the  holders  of  scrip : — 


Jitupcj 


Imperial  Distillery  Company. 

9,  Mark  Lane^  4th  July,  1825. 
Sir, — I  have  the  pleasure  to  inform  you  that  the  direc- 
tors have  purchased  Messrs.  Booths^  very  valuable  and  ex- 
tensive freehold  distillery  premises  and  plant  at  Stanstead 
Abbots,  in  Herts.  This  property  has  been  surveyed  by 
scientific  persons  eminently  qualified  to  judge  of  its  value 
and  advantages,  and  they  concur  in  the  opinion  that  the 
purchase  has  been  effected  upon  very  satisfactory  terms, 
the  premises  being  of  great  capability,  and  eligibly  situate 
for  communicating  with  the  London  markets,  and  obtaining 
a  plentiful  supply  of  grain  and  every  other  requisite  for 
working  to  advantage.  This  purchase  will  enable  the  com- 
pany to  produce  spirit  for  the  London  market  in  the  en- 
suing season;  and  there  can  be  no  doubt  of  the  ultimate 
success  of  the  undertaking  being  fully  equal  to  the  most 
sanguine  expectations,  if  properly  supported  by  the  share- 
holders. 

**  The  alterations  in  the  distillery  laws  by  the  recent  act 
are  considered  rather  beneficial  to  the  interests  of  the  com- 

yy2 


686 


CASES  IN  TRINITY  TERM, 

\830^  pany;  and  the  directors  are  of  opinion  that  at  no  period 
could  an  undertaking  of  this  nature  have  been  entered  up- 
on with  better  prospects  of  mutual  advantage  to  the  share- 
holders and  the  public. 

"  For  the  purpose  of  enabling  the  directors  to  carry 
these  very  desirable  objects  into  effect,  they  are  under  the 
necessity  of  making  a  call  of  SL  on  each  share.  You  will 
therefore  have  the  goodness  to  pay  the  sum  of  50/.  (being 
SL  each  on  the  shares  allotted  you)  any  day  before  the 
19th  instant,  at  the  office  of  the  company,  No.  9,  Mark 
Lane^  when  the  scrip  can  be  exchanged  for  shares. 

"  It  is  particularly  requested  that  you  will  not  delay  the 
payment  beyond  the  day  above  named,  the  directors  being 
under  engagements  essential  to  the  interests  of  this  com- 
pany, which  preclude  the  possibility  of  further  time  being 

allowed. 

(Signed)  Wm.  Lane,  Secretary." 

On  the  16th  July»  1825,  the  following  notice  was  pub- 
lished in  the  London  Gaxetie: — 

"  Imperial  Distillery  Company,  No.  9,  Mark  Lane. 

"  Notice  is  hereby  given  that  the  directors  have  resolv- 
ed on  making  a  call  of  5/.  a  share,  to  be  paid  on  or  before 
the  18th  instant,  and  also  on  issuing  shares  in  lieu  of  scrip- 
receipts;  and  the  scrip  holders  are  therefore  requested, 
either  by  themselves  or  their  authorized  agents,  to  attend 
at  the  office  of  the  company,  No.  9,  Mark  Lane^  for  the 
purpose  of  paying  to  a  committee  of  directors  the  amount 
of  the  shares  held:  also  for  the  purpose  of  exchanging  scrip 
for  the  shares,  and  of  signing  the  deed  of  settlement,  which 
has  been  approved  of  by  the  standing  counsel  and  the  di- 
rectors. Should  it  be  inconvenient  to  any  scrip  holder  to  at- 
tend for  the  purpose  of  signing  the  deed,  printed  forms  of 
powers  of  attorney  may  be  procured  at  the  office,  empow- 
ering persons  to  execute  the  deed  for  them;  it  being  de- 


it 


Imperial  Distillery  Company,  11th  August,  1825. 

Notice  is  hereby  given,  that,  in  order  to  accommodate 
those  subscribers  who  may  be  absent  from  town,  the  time 
for  signing  the  deed  of  settlement,  exchanging  scrip  for 
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termined  by  the  directors  that  no  scrip  holder  can  receive         i^ao. 
shares  for  scrip  until  he  has  first  signed  the  deed  of  settle- 
ment; and  no  scrip  can  be  exchanged  for  shares  afler  Mon- 
day, the  18th  instant." 

A  second  notice  was  inserted  in  the  London  Gazette  of 
the  23rd  July,  as  follows:— 

"  Imperial  Distillery  Company. 

"  Notice  is  hereby  given  to  the  subscribers  of  this  com- 
pany, that  the  deed  of  settlement  has  been  approved  of  by 
the  standing  counsel  and  directors,  and  the  same  now  lies 
ready  for  signature  at  the  office  of  the  company,  Mark 
Lane.    Dated  16th  July,  1825." 

The  following  letter  was  afterwards  sent  by  the  secretary 
to  those  persons  who  had  omitted  to  pay  the  second  call: — 

"  9,  Mark  Lane,  25th  July,  1825. 
**  Sir, — I  am  instructed  to  remind  you  that  the  deed  of 
settlement  of  this  company,  which  has  been  approved  of  by 
the  standing  counsel,  and  signed  by  the  directors  and  many 
of  the  subscribers,  now  waits  your  signature;  and  that,  un- 
less the  same  be  signed,  and  the  second  instalment  of  5/.  per 
share  paid  immediately,  the  shares  unpaid  for  will  be  for- 
feited, the  directors  having  made  engagements  highly  ad- 
vantageous to  the  company,  which  preclude  further  time 
being  allowed." 

On  the  11th  and  27th  August,  the  foUowing  advertise- 
ments respectively  appeared  in  the  daily  papers: — 
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Clifton. 


^^30^  share  certificatesi  and  making  the  second  payment,  has  been 
Fox  enlarged  until  the  23rd  instant,  after  which  day  the  depo- 
sits paid  and  all  outstanding  scrip  of  this  company  will  be- 
come forfeited  without  further  notice.** 

27th  August,  1835. 
"  Notice  is  hereby  given,  in  pursuance  of  the  advertise- 
ment of  the  llth  instant,  declaring  the  deposits  would  be- 
come forfeited  on  all  shares  for  which  the  deed  of  settle- 
ment should  not  be  signed  and  the  deposits  paid  on  or  be- 
fore the  23rd  instant,  that  such  deposits  on  the  outstanding 
scrip  are  hereby  declared  to  be  forfeited  for  the  benefit  of 
the  proprietors." 

On  the  27th  August,  the  following  notice  also  appeared 
in  the  Morning  Chronicle: — 

**  The  progress  of  this  company  having  been  impeded  by 
various  obstacles  in  obtaining  a  license  for  the  distillery 
premises  at  Stanstead,  on  which  have  been  founded  reports 
injurious  to  the  opinion  of  its  ultimate  prosperity,  notice  is 
hereby  given  that  all  such  difficulties  are  now  removed,  the 
license  having  been  obtained;  and  the  company  maff  there' 
fare  be  considered  asjirmly  established*  The  most  active 
engagements  are  making  to  supply  the  orders  of  highly 
respectable  houses  for  the  ensuing  season.  Some  of  the 
subscribers  have  neglected  to  sign  the  deed  of  settlement 
within  the  prescribed  time.  Applications  for  the  remain- 
ing shares  may  be  addressed  to  the  secretary.  No.  9,  Marh 
Lane.** 

The  second  instalment  was  paid  upon  1 106  shares  <mly, 
and  the  deed  of  settlement  was  signed  by  no  more  than 
sixty-five  persons.  On  payment  of  the  second  instalment, 
the  scrip-receipt  was  given  up,  and  the  following  certificate 
delivered  to  the  holder  of  the  scrip,  signed  by  the  secreta- 
ry and  three  directors : — 
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Imperial  Distillery  Company.  18^* 

Capital,  600,000^    Shares  ISOOO—BOl.  each. 

"  No. •    This  is  to  certify  that ,  of  London, 

hath  paid  the  sum  of  5/.  upon  the  above-mentioned  share 
in  this  company,  and  that  he  is  entitled  to  the  same  share, 
subject  to  the  future  instalments  to  be  made  thereon,  and 
to  the  laws  and  regulations  of  the  company  as  contained  in 
the  deed  of  settlement  establishing  the  same,  dated  the 
19th  day  of  March,  1825,  and  also  subject  to  such  bye-laws 
and  regulations  as  may  be  made  by  the  directors  of  the 
company.** 

Receipts  for  the  instalments  paid  were  indorsed  upon  this 
certificate. 

In  the  month  of  November,  a  third  call  of  &L  per  share 
was  made  by  the  directors.  This  third  instalment  was  paid 
by  only  about  fifty  individuals.  Any  person  producing  scrip- 
receipts,  and  paying  the  second  instalment,  was  permitted 
to  sign  the  deed,  whether  an  original  subscriber  or  not. 

All  the  defendants  had  paid  the  first  deposit  on  the  shares 
allotted  to  them.  The  defendant  Leti  sold  his  shares  im« 
mediately  afterwards,  vix,  on  the  S9th  March,  on  the  Stock 
Exchange,  through  the  medium  of  his  broker.  The  de^ 
fendant  Wickey  in  like  manner  sold  his  shares  on  the  9th 
May,  having  only  paid  the  first  instalment  thereon.  Clif" 
ton  also,  about  the  same  time,  sold  his  shares.  The  de- 
fendant Plummer  was  a  director,  and  was  the  only  one  of 
the  defendants  who  had  signed  the  deed.  Of  the  other 
defendants.  Green  and  Hartley  only  paid  the  second  instal- 
ment. When  the  third  call  was  made,  Green  and  Hartley 
each  received  three  letters  from  the  secretary,  demanding 
payment,  the  last  of  which  was  as  follows: — 

9,  Mark  Lane,  14th  January,  1826. 
**  Sir, — ^I  am  now  for  the  last  time  instructed  by  the  di- 
rectors  to  inform  you,  that,  unless  the  third  call  of  5/.  per 
share  on  the  shares  held  by  you,  be  paid  on  or  before  the 
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I8;k),  gist  instant,  at  the  office  of  the  company,  you  will  be  no 
longer  considered  a  shareholder  under  the  deed  of  settle- 
menty  but  as  having  abandoned  all  interest  in  the  concern; 
and  the  shareholders  who  may  have  paid  will  then  be  deem- 
ed the  only  parties  interested  in  the  funds  and  concerns  of 
the  company:  and  they  (the  directors)  will  forthwith  adopt 
such  measures  as  they  may  think  fit,  and  will  no  longer 
hold  you  answerable  for  any  further  instalments,  or  entitled 
to  receive  back  any  sums  whatever.  I  repeat  that  ihis  is 
the  last  notice  which  will  be  sent,  and  that  the  line  of  ooo* 
duct  pointed  out,  in  case  of  your  non-payment,  will  be 

strictly  adhered  to. 

"  W.  Lane,  Secretary." 

Notwithstanding  these  repeated  notices,  that  parties  ne* 
glecting  to  pay  the  instalments  due  upon  their  shares,  and 
to  execute  the  deed  within  the  specified  time,  would  there- 
by forfeit  all  share  and  interest  in  the  concern,  the  share* 
holders  were  permitted  at  any  time  to  sign  the  deed  on  pay* 
ment  of  the  arrears. 

At  the  time  of  the  allotment  of  shares,  a  book  was  pre- 
pared by  the  secretary,  and  kept  at  the  company's  count- 
ing-house, containing  the  names  of  the  parties  to  whom 
shares  had  been  appropriated ;  a  copy  of  which  book  was  sent 
to  the  bankers  of  the  company,  to  enable  them  to  receive  the 
deposits  from  the  different  persons  therein  mentioned.  The 
names  of  all  the  defendants  were  inserted  in  this  book* 

On  the  S4th  June,  1825,  advertisements  were  inserted, 
by  order  of  the  directors,  in  the  various  daily  papers,  for 
tenders  for  the  necessary  works  at  the  distillery.  On  the 
18th  July,  the  plaintiffs  sent  in  a  tender,  undertaking  to  do 
the  work  in  question  upon  certain  terms  therein  specified. 
This  tender  formed  the  basis  of  the  contract  upon  which 
the  action  was  founded.  The  plaintiffs'  bill  for  the  work 
done  was  addressed  to  "  The  Chairman  and  Directors  of  the 
Imperial  Distillery  Company."  About  the  time  the  tender 
was  made,  and  before  the  work  was  commenced,  one  of  the 
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plaintiffs,  in  oonyersation  with  Lane,  the  secretarji  at  the  IBSO. 
counting-house  of  the  company,  in  Mark  Lane,  told  him 
that  he  had  been  cautioned  not  to  trust  a  company  so  large, 
and  said,  that,  if  he  did  the  work,  and  was  not  paid  for  it, 
it  would  ruin  him  and  his  family ;  whereupon  Lane  assur- 
ed him  that  he  need  be  under  no  apprehension,  and  said, 
^*  To  convince  you  that  I  am  not  wrong,  I  will  shew  you  a 
list  of  the  parties  who  belong  to  the  company,"  at  the  same 
time  producing  the  book  containing  the  names  of  the  share- 
holders, and  shewing  it  to  the  plaintiff,  who,  after  looking 
oyer  some  of  the  names,  said,  "  Relying  upon  you  {Lane), 
that  you  will  not  deceiye  me,  I  am  satisfied."  The  work 
was  accordmgly  done. 

The  Lord  Chief  Justice  left  the  following  questions  to 
the  Jwry^-first,  whether,  at  the  time  of  making  the  con- 
tract, the  defendants  were  partners  in  the  concern;  in 
which  case  he  told  them  that  their  verdict  must  be  for  the 
plaintifis — secondly,  whether,  admitting  that  they  were 
not  partners  in  fact,  they  had  by  their  conduct  held  them- 
selves out  to  the  world  as  partners,  or  allowed  themselves 
to  be  so  represented  at  the  time  of  making  the  contract; 
in  which  case  also  he  directed  the  Jury  to  find  for  the  plain- 
tiffs— thirdly,  whether,  admitting  the  defendants  to  have 
been  at  one  time  dormant  partners  in  the  concern,  any  one  ' 
of  them  had  ceased  to  be  a  partner  before  the  contract  in 
question  was  made;  in  which  case  his  Lordship  told  the 
Jury  that  they  must  find  for  the  defendants. 

The  Jury  returned  a  general  verdict  for  the  plaintiffs, 
for  the  amount  of  their  demand. 

Mr.  Serjeant  Taddy,  in  Michaelmas  Term  last,  on  be- 
half of  two  of  the  defendants,  Clifton  and  TFickey,  obtain- 
ed a  rule  nisi  that  this  verdict  might  be  set  aside  and  a 
new  trial  had,  on  the  ground  of  misdirection,  and  also  that 
the  verdict  was  against  evidence. — Upon  the  trial,  too 
much  was  left  by  the  Lord  Chief  Justice  to  the  discretion 
of  the  Jury*    It  was  the  province  of  the  Judge  to  decide 
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18d0.  whether  or  not  &  partnership  was  constituted  between  the 
members  of  this  company*  That  was  purely  a  question  of 
law.  It  is  impossible^  upon  the  facts  proved,  to  say  that  there 
was  any  thing  like  a  definite  partnership.  The  premises  were 
taken  by  certain  persons  who  were  called  directors ;  the  ad« 
Tertisement  for  tenders  was  issued  by  them;  the  work  in 
question  was  done  for  them  alone;  and  the  bill  was  sent  in 
making  the  directors  debtors  to  the  plaintiffii.  The  de- 
fendants had  no  legal  interest  in  the  concern.  To  what 
profits  could  they  be  entitled?  There  was  nothing  more 
than  a  contemplated  partnership  by  deed.  Until  the  deed 
was  executed,  no  partnership  was  actually  formed.  The 
shares  were  notoriously  changing  hands;  and  whoever  was 
possessed  of  the  scrip-receipts  was  permitted  to  execute 
the  deed  of  partnership. 

Whether  or  not  the  defendants  suffered  themselyes  to 
be  held  out  as  partners  in  the  company,  will  depend  upon 
whether  Lane^  the  secretary,  was  authorised  by  them  to  in- 
sert their  names  in  a  book,  for  the  purpose  of  its  being  shewn 
to  the  creditors  of  the  company.  Now,  the  only  acts  done 
by  the  defendant  Clifton  were,  his  application  for  shares, 
and  payment  of  the  first  instalment  or  call  thereon  to  the 
bankers  of  the  company.  That  gave  no  audiority  to  the 
secretary  to  insert  his  name  in  the  list  for  any  purpose  fur- 
ther than  that  of  making  known  to  the  directors  the  par- 
ties who  had  paid  upon  their  shares.  The  case  of  Per- 
ring  V.  Hone  (a),  would  seem  to  be  an  authority  in  favour 
of  the  plaintiffs.  There,  the  plaintiff's  name  was  entered  in 
a  book  with  those  of  several  other  subscribers  to  a  project- 
ed joint-stock  company.  The  plaintiff  received  certain 
scrip-receipts,  but  sold  them  before  the  deed  for  the  for* 
mation  of  the  company  was  executed,  and  he  was  not  a 
party  to  that  deed — it  was  held,  nevertheless,  that  he  was 
a  partner  in  the  concern.  That  decision,  however,  may 
very  well  be  questioned.    Two  of  the  Judges  were  absent 

(a)  4  Bing.  28;  S,  C.  12  J.B.Moore,  135. 
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when  the  judgment  was  delivered,  and  the  third  expressly  1830. 
declined  giving  any  opinion  upon  die  point  now  in  issue. 
Lord  Chief  Justice  Best  said  (a):  "  It  has  been  contended 
that  none  were  partners  but  they  who  signed  the  deed« 
But  aU  who  subscribed  to  the  partnership  fund  must  be 
taken  to  have  assented  to  the  deed ;  an  assent  which  the 
plaintiffs  countenanced  by  afterwards  attempting  to  dbpose 
of  their  interest.  Even  if  there  had  been  nothing  in  the 
deed  to  bind  them,  they  could  only  get  rid  of  that  interest 
by  regular  notice  in  the  Gazette:  but  it  was  provided  by 
the  deed,  that  notice  should  be  given  to  the  directors  of 
the  person  to  whom  it  was  proposed  by  any  of  the  meia- 
bers  to  make  a  transfer.  Without  such  a  provision,  any 
person  might  hold  a  share  as  long  as  it  was  advantageous, 
and  then  dispose  of  it  to  a  pauper,  cheating  the  creditors 
and  his  co-contractors.  But  a  party  who  has  once  engag- 
ed in  a  concern  of  this  nature  cannot  so  easily  divest  him- 
self of  his  liability.'*  That  principle  cannot  be  supported 
in  law.  The  parting  with  shares  has  manifestly  a  contrary 
tendency;  persons  who  have  sold  dieir  shares  are  not  to 
be  allowed  to  execute  the  deed. 

Mr.  Serjeant  Spankie  appeared  for  Plummer  and  Law- 
son:  Mr.  Serjeant  Adams  for  Green,  Hartley,  and  Levi; 
and  Mr.  Serjeant  Jones  for  Fenaeli. 

In  the  course  of  the  same  term,  Mr.  Serjeant  Wilde  9dA 
Mr. Serjeant  J3oi»pa«  shewed  cause  generally;  and  Mr.  Ser- 
jeant Taddy,  Mr.  Serjeant  Adams,  and  Mr.  Serjeant  Jones, 
were  heard  in  support  of  the  rule. 

The  Court,  having  taken  time  to  consider,  in  the  follow- 
ing Easter  Term  directed  that  the  case  should  be  re- 
argued by  one  counsel  on  each  side,  the  argument  to  be 
confined  to  the  question  of  partnership  only.  The  case 
accordingly  came  on  for  argument  in  the  last  term. 

(a)  4  Bing.  32. 
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1830.  Mr.  Seijeant  Bompas,  for  the  plaintiffs. — From  Uie  evi- 

dence given  upon  the  trial  of  this  causCi  it  appears  thatj 
shortly  after  the  formation  of  the  company  in  question,  the 
defendants  applied  for  and  obtained  allotments  of  shares 
therein.  They  were  therefore  once  partners  in  the  con- 
cern; and  it  remains  to  be  considered  whether  they  have 
since  legally  discharged  themselves  from  their  liability  as 
such. 

The  proper  definition  of  a  joint-stock  company  iS|  a 
company  incorporated  by  charter  or  act  of  Parliament, 
whereby  the  joint-stock  only  is  rendered  liable  for  the  con- 
tracts of  the  company,  or  its  members  to  the  extent  of  the 
sums  subscribed  by  each^  protected  from  ulterior  liability. 
The  present  is  not  the  case  of  a  company  so  constituted; 
but  that  of  an  extensive  partnership,  not  governed  by  any 
charter  or  act  of  Parliament  to  restrain  or  narrow  the  lia- 
bility of  the  respective  partners.  In  the  case  of  Naituch  v. 
Irving  (a)  Lord  Ekhn  said :  *'  It  is  not,  I  apprehend,  com- 
petent to  any  number  of  persons  (unless  they  shew  a  c(hi- 
tract  rendering  it  competent  to  them)  formed  for  specified 
purposes,  if  they  propose  to  form  a  partnership  for  Tery 
different  purposes,  to  effect  that  formation  by  calling  upon 
some  of  their  partners  to  receive  their  subscribed  capital 
and  interest  and  quit  the  concern;  and>  in  effect,  merely 
by  eompetting  them  to  retire  upon  such  terms,  so  to  form 
a  new  company.  This  would,  as  to  partnerships,  be  a 
most  dangerous  doctrine.  It  may  be  taken  that  the  princi- 
ple that  would  apply  to  the  partnership  of  six,  will  apply  to 
this  partnership  of  six  or  seven  hundred."  And  in  Rex  v. 
Doddi  Lord  EUenborough  said  (&):  **  Independent  of  the 
general  tendency  of  schemes  of  the  nature  of  the  project 
now  before  us  to  occasion  prejudice  to  the  public,  there  is 
besides  in  this  prospectus  a  prominent  feature  of  mischief; 
for,  it  therein  appears  to  be  held  out  that  no  person  b  to 
be  accountable  beyond  the  amount  of  the  share  for  which 

(a)  Oow,  on  Partnership,  Appendix,  404.  (i)  9  East,  527. 
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he  shall  subscribe;  the  conditions  of  which  are  to  be  in-  ^  ^8^* 
eluded  in  a  deed  of  trust  to  be  inroUed.  But  this  is  a  mis- 
chievous delusion,  calculated  to  ensnare  the  unwary  public. 
As  to  the  subscribers  themselvesi  indeed,  they  may  stipu- 
late with  each  other  for  this  contracted  responsibility ;  but, 
as  to  the  rest  of  the  world,  it  is  clear  that  each  partner  is 
liable  to  the  whole  amount  of  the  debts  contracted  by  the 
partnership.**  The  same  principle  is  laid  down  in  the 
cases  of  Carlen  v.  Drury  (a),  and  Baldwin  v.  Lawrence  [b). 
Whether  the  partnership  were  complete  or  inchoate  and 
incomplete,  the  members  are  equally  liable  for  the  contracts 
of  the  company,  as  they  would  have  had  a  joint  interest  in 
the  profits  had  any  been  realized.  In  equity,  the  execu- 
tors of  a  deceased  partner  are  entitled  to  the  profits  of  the 
testator's  capital  used  by  the  surviving  partners.  Brawn 
T.  De  Tastet  (c).  So,  in  the  case  of  the  capital  of  a  mi- 
nor. In  an  Anonymous  case  (d),  the  Master  of  the  Rolls 
said; — *' Where  a  trustee  has  money  of  an  infant  to  lay 
out  in  the  funds  for  the  infant's  benefit,  and  lays  it  out  in 
trade,  which  produces  lOLpereent.^  the  Court  will  give 
that  infant  an  option  either  to  have  interest  for  the  money, 
or  the  profits  of  the  trade." 

In  Ex  parte  Layton  (e),  a  question  having  been  raised, 
as  to  whether  and  under  what  circumstances  a  trader  could 
plead  in  abatement  a  partner  abroad.  Lord  Eldon  said, 
that,  **  if  persons  will  deal  without  inquiring  of  whom  the 
firm  consists,  it  does  not  follow  necessarily  that  in  that  case 
a  plea  in  abatement  would  not  do."  Where  an  individual 
is  publicly  held  out  as  a  partner  in  a  concern  (as  were  the 
defendants  in  this  case,  by  the  exhibition,  at  the  counting- 
house  of  the  company,  of  the  list  containing  their  names 
as  being  shareholders  and  members),  he  is  in  law  liable  for 
all  the  contracts  made  by  the  company  under  the  sanction 


(a)  1  V68.  &  Bea.  164.  (<0  2  Vez.  629. 

(6)  2  Sim.  &  Sto.  18.  (e)  6  Ves.  438. 

(c)  1  Jacob,  284. 
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J8dO.         of  his  name.     In  Young  v.  Axteli  and  Another  (a),  which 
Fox  ^^^  ^"  action  for  coals  sold  and  delivered  by  the  plaintiff, 

V.  a  coal-merchant,  an  agreement  between  the  defendants 

was  given  m  evidence,  stating  that  the  defendant  Mrs.  ^x- 
ieU  had  lately  carried  on  the  coal  trade,  and  that  the  other 
defendant  did  the  same ;  that  Mrs.  Axteli  was  to  bring 
what  customers  she  could  into  the  business;  and  that  the 
other  was  to  pay  her  an  annuity,  and  also  two  shillings  for 
every  chaldron  that  should  be  sold  to  those  persons  who 
had  been  her  customers,  or  were  of  her  recommending. 
The  plaintiff  also  proved  that  bills  were  made  oui far  goods 
sold  to  her  customers,  in  their  Joint  names;  and  the  ques- 
tion was,  whether  Mrs.  Axteli  was  liable  for  the  debt. 
Lord  Mansfield  said,  "  he  should  have  rather  thought,  an 
the  agreement  only,  that  Mrs.  Axteli  would  be  liable^  not 
on  accoutit  of  the  annuity,  but  the  other  payment^  as  thai 
would  be  increased  in  proportion  as  she  increased  the  busi- 
ness. However,  as  she  suffered  her  name  to  be  used  in 
the  business,  and  held  herself  out  as  a  partner,  she  was 
certainly  liable,  though  the  plaintiff  did  not,  at  the  time  of 
the  dealing,  know  that  she  was  a  partner,  or  that  her  name 
was  used:"  and  the  Jury  accordingly  found  a  verdict  for 
the  plaintiff.  In  Holmes  v.  Higgins  (A),  a  number  of  per- 
sons associating  together  and  subscribing  sums  of  money 
for  the  purpose  of  obtaining  a  bill  in  Parliament  to  make 
a  rail-way,  were  held  to  be  partners  in  the  undertaking; 
and  therefore  a  subscriber,  who  acted  as  their  surveyor, 
could  not  maintain  an  action  for  work  done  by  him  in  that 
character  on  account  of  the  partnership,  against  all  or  any 
one  of  the  other  subscribers.  Lord  Chief  Justice  Abbott 
there  said :  ''  This  is  the  case  of  a  number  of  persons  joint- 
ly associated  together  for  a  common  purpose.  The  plain- 
tiff and  defendant  were  both  members  of  the  association* 
This  action  is  brought  against  the  defendant,  who  acted 


(a)  Cited  m  Waugh  ▼.  Carver,         fb)  1  Bam.  &  Cress.  74;  S.  C. 
2  H.  Blac.  242.  2  Dow.  &  Rvl.  196. 
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as  chairman  at  the  meetingi  when  the  work  done  was  pro-  1830. 
bably  ordered;  and  he  might  have  pleaded  that  he  under- 
took jointly  with  the  other  subscribers.  The  members  of 
the  association  were  therefore  partners.*'  In  Kearsley  v. 
Codd  (a),  which  was  an  action  against  a  subscriberi  for 
goods  sold  to  "  The  London  Carrier  Company/'  it  was  con- 
tended on  the  part  of  the  defendant  that  the  company  was 
never  regularly  constituted,  and  that  consequently  there 
was  no  complete  partnership.  But  Lord  Chief  Justice 
Abbott  said,  that  that  would  make  no  difference;  and  that 
it  was  important  that  the  public  should  know,  that,  if  per- 
sons connected  themselves  with  a  company  of  that  descrip- 
tioui  they  were  every  one  of  them  liable  to  pay  the  de- 
mands upon  it.  In  Maudslay  and  Another  v.  Le  Blanc  (i), 
which  was  an  action  for  work  done  by  the  plaintiffs,  en* 
gineersy  for  the  Steam  Washing  Company,  it  appeared  that 
in  May^  18S5  (previously  to  which  time  the  order  for  the 
work  in  question  had  been  given),  the  defendant  was  de- 
scribed as  a  director  in  a  prospectus  issued  by  the  company, 
one  of  the  terms  of  which  was,  that  a  deed  should  be  ex- 
ecuted by  the  members.  It  was  contended,  on  the  part 
of  the  defendant,  that  there  was  no  evidence  to  Connect 
him  witii  the  particular  order,  that  the  terms  of  the  pro- 
spectus shewed  that  there  must  be  a  deed,  and  there- 
fore that  the  plaintifis  were  bound  to  shew  that  he  had 
executed  the  deed.  But  Mr.  Justice  Bayley  said:  '*  I 
think  they  are  not.  I  shall  take  it  for  granted  that  the 
defendant  would  never  have  continued  to  act  as  a  director 
so  long  without  he  had  executed  the  deed."  It  appears  to 
me  that  he  is  liable  as  a  partner.  He  was  at  the  meetings 
of  the  directors,  acting  from  time  to  time,  and  went  to  see 
the  works  in  progress.  I  think,  therefore,  it  is  impossible 
to  say  that  he  is  not  liable."  The  case  of  Lawhr  v.  Ker* 
show  and  Others  (c)  decided,  that,  where  a  party  had  paid 
a  deposit  with  a  view  to  his  becoming  a  shareholder  in  a 

(a)  2  Garr.  &  Payne,  406.    {b)  Ibid.  409.    (c)  1  Mood.  &  Malk.  9a 
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1830.        company  of  this  description^  he  became  a  partner  therein 
from  the  time  of  paying  the  deposit.    In  that  case,  all  the 
defendants  with  the  exception  of  one,  viz*  Barber,  were 
directors.    After  the  delivery  of  the  last  of  the  goods  for 
which  the  action  was  brought.  Barber  and  the  other  de* 
fendants  signed  the  deed  establishing  the  company,  all 
the  defendants  having  previously  paid  the  deposits  upon 
the  shares  allotted  to  them.    With  reference  to  Barber, 
Lord  Tenterden  said:  "  He  was  not  a  director  at  any  time 
during  the  supply  of  these  goods ;  and  the  evidence  against 
him  is  only  that  he  paid  his  deposit  on  the  16th  April,  and 
that,  at  a  period  after  all  the  goods  were  supplied,  he  sign- 
ed the  deed  of  partnership.    A  question  has  been  raised^ 
whether  the  mere  payment  of  his  instalment  is  sufficient  to 
constitute  him  a  partner;  but  I  think  I  am  not  called  on  in 
this  case  to  decide  that  point.    There  is  another  fact  here, 
that,  after  the  payment,  Mr.  Barber  executed  the  deed. 
I  think  that  is  a  good  recognition  of  his  former  payment 
as  a  transaction  connected  with  the  partnership,  and  shews 
that,  in  making  it,  he  considered  himself  as  becoming  a 
partner;  and,  consequently,  taking  the  two  facts  together, 
and  not  inquiring  what  might  have  been  the  effect  of  the 
payment  standing  singly,  that  Mr.  Barber,  in  this  case, 
was  clearly  a  partner  from  the  period  when  it  was  made."*  * 
A  verdict  was  accordingly  found  for  the  plaintiff  for  the 
amount  of  the  goods  supplied  after  the  day  on  which  the 
payments  were  made  by  the  defendants  on  their  shares. 
The  execution  of  the  deed  there  was  considered  as  evi- 
dence of  the  intention  with  which  the  instalment  was  paid. 
In  the  case  of  Perring  and  Others  v.  Hone  (a),  the  names 
of  two  of  the  three  plaintiffs  were  entered  in  a  book,  to- 
gether with  those  of  several  other  persons  (of  whom  the 
defendant  was  one),  as  subscribers  to  the  same  company 
upon  which  the  question  in  the  present  case  arises;  the 
two  plaintiffs  received,  as  shareholders,  certain  scrip-re- 

(a)  12  J.  B.  Moore,  ld5;  S.  C.  4  Bing.  28. 
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ceipts^  but  sold  them  previously  to  the  execution  of  the        1830. 
deed  of  partnership,  which  they  did  not  sign;  and  the  -'     ^ 

plaintiffs  advanced  money  to  the  concern — it  was  held,  that  ^  v. 
they,  two  of  them  being  partners  in  the  concern,  could 
not  recover  from  the  defendant  the  money  so  advanced ; 
and  that  those  plaintiffs  could  not  divest  themselves  of 
their  character  of  partners,  by  the  mere  passing  away  of 
their  shares  in  the  market.  That  decision  was  confirmed 
by  the  subsequent  case  of  Ellis  v.  Schmceck  (a).  There^ 
the  defendants  had  purchased  the  scrip  of  a  mining  com- 
pany  originated  in  fraud,  and  had  attended  one  meeting 
of  the  company;  but  they  never  signed  the  partnership 
deed,  were  innocent  of  the  fraud,  and  transferred  their 
scrip  before  the  plaintiff  commenced  an  action  for  goods 
furnished  to  the  company  after  the  defendants  had  pur- 
chased their  scrip — it  was  held,  that  they  were  still  liable 
for  the  debts  of  the  company.  In  Bird  v.  Aston  (i),  which 
was  likewise  an  action  brought  to  recover  the  value  of 
goods  sold  and  delivered  to  a  company  similar  in  character 
to  the  present,  one  of  the  defendants,  Knibbs^  being  a  bro- 
ker, Lord  Tenterdent  before  whom  the  cause  was  tried, 
was  inclined  to  think  that  he  was  not  liable,  a  broker  being 
supposed  to  be  merely  an  agent  in  the  buying  and  selling 
of  stock  for  others;  but,  it  appearing  that  he  had  signed 
the  deed  of  settlement  of  the  company,  that  fact  was  taken 
to  shew  bis  intention  in  paying  the  instalments,  and  he  was 
held  equally  liable  with  the  other  defendants.  In  Braiih- 
waiie  v.  Skofield  (c),  it  was  proved  that  the  defendant  had 
contributed  to  the  funds  of  a  building  society,  and  had 
been  present  at  a  meeting  of  the  society,  and  party  to  a 
resolution  that  certain  houses  should  be  built — it  was  held, 
that  this  made  him  liable  to  an  action  for  work  done  in 
boilding  those  houses,  without  proof  that  he  bad  any  ac- 
tual interest  in  them,  or  in  the  land  on  which  they  were 

(a)  5Biiig.521;  5.  C,  ante,         (b)  Not  reported. 
Vol.  3,  p.  220.  (c)  9  Barn.  &  Cress.  401 . 
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1830.  built.  On  a  motion  to  enter  a  nonsuit  in  that  casei  Fie^ 
v.  Lady  Anson  (a)  having  been  cited »  Lord  Tenierden 
said — "  The  present  case  is  very  distinguishable  from  that 
which  has  been  cited.  There,  the  plaintiffs  could  have  no 
right  to  recover  against  the  defendant,  except  in  respect  of 
her  having  an  interest  in  the  mine;  and  they  failed  in  the 
attempt  to  prove  that  interest.  Here,  the  plaintiffs  had  a 
right  to  be  paid  by  those  who  employed  themi  and  the  de- 
fendants,  having  joined  in  a  resolution  to  build  the  houaeSj 
authorized  the  employment  of  the  workmen.  That  clr- 
cumstance,  without  reference  to  the  title  to  the  land  upon 
which  the  houses  were  built,  is  sufficient  to  make  the  de- 
fendants liable  in  the  action."  This  case  is  exactly  analo- 
gous;  for,  here  too^  the  defendants  contributed  to  the  funds 
of  this  society,  and  were  parties  consenUng  to  the  resolu- 
tion that  the  distillery  should  be  carried  on. 

Mr.  Serjeant  Taddy^  for  the  defendants. — The  sole 
question  to  be  now  discussed  is,  whether  or  not,  at  the 
time  the  work  for  which  this  action  is  brought  was 
performed,  there  was  an  actual  partnership  existing  be- 
tween these  parties — not  whether  the  defendants  held 
themselves  out  as  partners.  The  principal  facts  of  the 
case  are  shortly  these: — ^The  several  defendants  applied  for 
shares,  and  received  notice  that  a  certain  number  had  been 
respectively  allotted  to  them;  whereupon  they  appear  to 
have  paid  the  first  instalment  or  deposit  thereon  to  the 
bankers  of  the  company,  obtaining  from  the  bankers  a  re- 
ceipt (called  a  scrip-receipt)  in  the  following  form — '*  Re- 
ceived of  the  directors  of  the  Imperial  Distillery  Company 
the  sum  of  £ — •"  Some  of  the  defendants  paid  only  this 
one  instalment,  others  paid  a  second,  and  one  of  them  sign- 
ed  the  deed  of  settlement.  Any  person  bringing  to  the 
secretary  of  the  company  the  above  scrip-receipt  was  ad« 

(a)  Cited  poit,  p.  702. 
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mitted  to  sign  this  deed.    Of  the  whole  of  the  sharehold-         18(30 
ersj  sixty-five  only  did  actually  execute  it|  and  of  these 
thirty  were  not  original  subscribers^  but  persons  who  had 
purchased  shares  after  the  payment  of  the  first  instalment. 

It  is  assumed^  that  the  company  was  formed  on  the  19th 
Marchf  1825.  It  is  true  that,  on  that  day,  a  meeting  was 
held,  at  which  meeting  directors,  a  secretary,  engineer^  &C.9 
were  appointed;  but  there  was  no  proof  that  any  of  these 
defendants  were  present  at  that  meeting.  Advertisements 
and  a  prospectus  were  afterwards  published,  describing  the 
company  about  to  be  formed  as  being  a  company  intended 
to  consist  of  a  capital  of  600,000;.,  in  12000  shares  of  502. 
eachi  and  stating  that — "A  deed  of  settlement  will  be  pre- 
pared forthwith,  which  must  be  executed  within  thirty 
days  after  the  same  shall  be  ready  for  that  purpose;  and 
every  person  who  shall  neglect  to  execute  the  same  within 
that  time,  will  forfeit  all  share  and  interest  in  the  company." 
Such,  therefore,  were  the  terms,  and  such  was  the  con- 
tract, under  which  these  defendants  contemplated  eqtering 
into  a  partnership;  and  the  question  is,  whether,  upon  the 
above  state  of  facts,  the  defendants  were  actually  partners 
in  the  concern,  or  were  so  far  jointly  interested  with  each 
other  thereini  as  to  be  liable  to  the  demand  of  the  plain- 
tiffs. 

It  does  not  necessarily  result  from  the  equity  cases  cited 
on  the  other  side>  viz.  the  anonymous  case  in  Vezey^  and 
Brown  v«  He  Tastett  that  an  individual  becomes  a  partner 
merely  because  he  has  property  embarked  in  a  concern. 
Those  cases  proceed  upon  this  principle,  that  one  who 
uses  another's  property  shall  not  refuse  to  account  for  the 
profits — ^not  that  there  is  a  partnership  between  them  for 
all  purposes. 

It  appears  here,  that  the  directors  purchased  Messrs. 
Booths*  distillery  at  Stansiead:  so  that  the  interest  of  the 
defendants,  if  any,  was  an  interest  in  real  property.  The 
work  done  by  the  plaintiffs  was  done  upon  these  premises. 

zz2 
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The  subject-matter  of  the  partnership  being  uncertain — 
the  persons  who  were  to  be  members  of  it  being  also  un- 
certain— the  amount  of  the  fund,  and  the  number  of  the  indi- 
vidualsy  of  which  itwas  to  be  composed,  being  fixed ,  but  not 
subscribed  or  filled  up — it  is  perfectly  clear,  that^  although 
there  might  have  been  an  intention  on  the  part  of  these  de- 
fendants and  the  other  shareholders  to  constitute  themselves 
partners  in  a  joint  speculation,  yet,  until  all  the  proposed 
arrangements  had  actually  been  carried  into  effect,  by  the 
sale  of  a  given  number  of  shares,  and  the  raising  of  a  given 
amount  of  capital,  they  were  not  partners  in  the  proper 
sense  of  the  word*  It  is  manifest  that  the  defendants  con- 
tracted with  reference  to  a  company  to  be  incorporated  in 
a  given  manner,  and  intended  the  formation  of  a  partner- 
ship when  certain  stipulated  arrangements  should  be  com- 
pleted. In  Vice  v.  Lady  Anson  (a),  which  was  an  action 
for  goods  supplied  for  the  purpose  of  working  a  mine,  it 
appeared  that  the  defendant  had  paid  money  for  certain 
shares,  and  received  a  certificate  that  she  was  a  proprietor 
of  those  shares;  and  that  she  had  acknowledged  that  she 
was  a  shareholder:  but  no  assignment  of  any  interest  in 
the  mine  had  been  made  to  her — it  was  held  that  the  ac- 
tion could  not  be  maintained.  At  the  trial  of  that  cause. 
Lord  Tenterden  said  (6):  ''It  is  clear,  in  this  case,  that 
the  plaintiff*  did  not  actually  give  credit  to  Lady  Ansan^ 
and  that  she  never  held  herself  out  to  the  world  as  a  part- 
ner. If,  therefore,  she  is  chargeable,  she  can  only  be  so  on 
the  ground  that  she  is  really  interested;  and  no  mistaken 
supposition  of  her  own  that  she  was  so  would  make  her 
liable,  unless  it  were  communicated  to  the  plaintiff  so  as  to 
mislead  him.  The  partnership,  if  any,  is  not  strictly  a  trad« 
ing  partnership:  it  is  one  formed  for  the  purpose  of  work- 
ing a  mine,  a  species  of  real  estate ;  and  the  plaintiff's  claim 

(a)  7  Bam.  &  Cress.  409;  S,  C.      19;  1  Mood.  &  Malk.  98. 
1  Man.  &  Ryl.  1 13;  3  Carr.  &  P.         (6)  1  Mood.  &  Malk.  99. 
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is  for  kbour  and  goods  employed  in  the  working  that  mine.  1830. 
An  interest  in  a  real  estate  can  only  pass  by  certain  forma- 
lities;  and  it  is  clear^  that  the  certificates  are  not  sufficient 
to  pass  it^  nor  would  the  registration  in  the  act-book  of 
the  company^  as  mentioned  in  them,  even  if  it  were  made, 
of  which  there  is  no  proof,  be  so."  The  plaintiff  was  ac- 
cordingly nonsuited,  and  the  Court  afterwards,  on  motion, 
refused  to  set  aside  the  nonsuit.  Have  the  defendants  in 
the  present  case  any  interest  in  the  distillery,  which  is  real 
property?  It  cannot  be  said  that  they  are  partners  as  to 
some  part  of  the  property,  and  are  not  interested  in  the 
distillery.  The  case  of  Lawler  v.  Kershaw  shews  the  light 
in  which  cases  of  this  description  were  viewed  shortly  an- 
terior to  the  case  of  Vice  v»  Lady  Anson,  There,  Barber 
was  the  only  defendant  who  was  not  a  director,  and  he  had 
signed  the  deed  constituting  the  partnership.  His  exe- 
cution of  the  deed,  connected  with  the  antecedent  pay- 
ment of  the  deposit  upon  his  shares,  was  held  sufficient  to 
render  him  liable.  Lord  Tenierden  says — "  Taking  the 
two  facts  together,  and  not  inquiring  what  might  have  been 
the  effect  of  the  payment  standing  singly,  he  thought 
that  Mr.  Barber  was  clearly  a  partner  from  the  period 
when  it  was  made."  Those  cases  which  relate  to  di* 
rectors  only  are  not  within  the  scope  of  the  present  argu- 
ment. Maudslay  v.  Le  Blanc  was  a  case  of  this  descrip- 
tion. Perring  v.  Hone  turned  upon  the  simple  question 
whether  a  shareholder  who  had  not  signed  the  deed,  but 
had  passed  away  his  scrip,  had  thereby  got  rid  of  his  lia- 
bility. Lord  Chief  Justice  Best  there  said  (a);  ''It  has 
been  contended,  that  none  were  partners  but  they  who 
signed  the  deed.  But  all  who  subscribed  to  the  partner- 
ship fund  must  be  taken  to  have  assented  to  the  deed;  an 
assent  which  the  plaintiffs  countenanced  by  afterwards  at- 
tempting to  dispose  of  their  interest."    That  proposition 

(u)  4  Biog.  32. 
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\Q^.  does  not  appear  to  have  received  the  assent  of  the  other 
Judges.  Besides,  no  evidence  was  on  that  occasion  given 
as  to  the  terms  of  the  formation  of  the  company;  and  the 
point  now  under  discussion  was  not  presented  to  the  Court, 
or  even  alluded  to  in  any  way.  In  Ellis  v.  Schnueck,  Mr. 
Justice  Park,  in  delivering  the  judgment  of  the  Court, 
9aid  (a):  *'  We  think  the  Jury  have  by  their  verdict  gone 
very  far  to  conclude  the  question ;  because  they  find  that 
the  defendants  formed  part  of  a  company,  which  indeed  was 
founded  in  fraud,  but  they  have  acquitted  both  the  defend- 
ants and  the  plaintiff  of  any  cognizance  of  that  fraud.**  It 
appeared,  however,  that  the  defendants  had  attended  seve- 
ral meetings  of  the  company.  In  BraithuxUte  v.  Skofield^ 
the  defendantswere  proved  to  have  been  parties  to  a  resolu"* 
tion  that  the  houses  upon  which  the  work  in  question  was 
done,  should  be  built.  In  Bird  v.  Aston^  the  deed  was 
executed  by  all  the  defendants.  Now,  the  executing  a 
deed  is  a  fact  of  which  a  distinct  idea  may  be  formed.  In 
Dickinson  v.  Valpy  (6),  where  it  was  sought  to  charge  the 
defendant  as  a  member  of  a  mining  company,  upon  a  bill 
drawn  and  accepted  by  order  of  the  directors,  it  was  prov- 
ed that  the  company  had  entered  into  a  contract  for  the 
purchase  of  mines,  taken  a  counting-house  in  London^  en- 
gaged clerks,  and  also  an  agent  to  reside  in  the  country, 
and  had  worked  $ome  of  the  mines;  that  the  defendant 
having  applied  to  the  secretary  of  the  company  for  shares, 
some  were  appropriated  to  him;  that  he  paid  an  instalment 
of  1  bl.  per  share ;  that  he  attended  at  the  counting-house  of 
the  company,  and  there  signed  some  deed,  and  afterwards 
attended  a  general  meeting  of  the  shareholders — the  Court 
inclined  to  think  that  there  was  not  sufficient  evidence  to 
shew  that  the  defendant  had  ever  become  a  complete  part- 
ner in  the  company,  or  that  he  had  held  himself  out  to  the 
yrorld  as  such  partner.    Mn  Justice  Bayley  there  said: 

(a)  AnUf\Q\.  3,  p.  228.  {h)  10  Barn.  &  Cress.  128. 
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f'  I  am  not  prepared  to  say  that  there  was  sufficient  evi-        1830. 
dence  to  charge  the  defendant,  either  as  an  actual  partner, 
or  as  a  person  who  held  himself  out  to  the  world  as  a  part- 
ner."   And  Mr.  Justice  Parke  said :    '*  Undoubtedly,  if 
there  is  a  complete  partnership  between  two  or  more  pei^ 
sons,  one  partner  does  communicate  to  the  other  standing 
in  the  relation  of  complete  partner,  all  authorities  neces- 
sary for  carrying  on  the  partnership,  and  all  authorities 
usually  exercised  by  partners  in  the  course  of  that  dealing 
in  which  they  are  engaged^    The  plaintiff,  therefore,  must 
begin  by  shewing  that  the  defendant  stood  in  the  situation 
of  complete  partner.     He  says,  I  can  shew  that;  in  the 
first  place,  because  the  defendant  has  represented  himself 
to  be  so.    And  if  it  could  have  been  proved  that  the  de- 
fendant had  held  himself  out  to  be  a  partner,  not '  to  the 
world,*  for  that  is  a  loose  expression,  but  to  the  plaintiff 
himself,  or  under  such  circumstances  of  publicity  as  to  sa- 
tisfy a  Jury  that  the  plaitUiff  knew  of  it  and  believed  him 
to  be  a  partner,  he  would  be  liable  to  the  plaintiff  in  all 
transactions  in  which  he  engaged,  and  gave  credit  to  the 
defendant  upon  the  faith  of  his  being  such  partner.    The 
defendant  would  be  bound  by  an  indirect  representation 
to  the  plaintiff,  arising  from  his  conduct,  as  much  as  if  he 
bad  stated  to  him  directly  and  in  express  terms  that  he 
was  a  partner,  and  the  plaintiff  had  acted  upon  that  state* 
ment*     There  is,  however,  no  ground  in  this  case  to  say 
that  the  defendant  ever  held  himself  out  to  the  world,  still 
less  that  he  held  himself  out,  either  directly  or  indirectly, 
to  the  plaintiff,  as  a  partner.    Therefore,  upon  the  ground 
of  representation,  he  is  not  liable.    It  is  next  said,  that  he 
was  bound,  because  he  was  in  point  of  fact  a  partner.    It 
is  to  be  observed,  that,  amongst  the  circumstances  relied 
upon  to  shew  that,  was  the  fact  of  the  defendant's  attend- 
ance at  some  meeting  of  the  shareholders;  but,  as  the 
learned  Judge  shut  out  the  evidence  of  what  passed  at  the 
meeting  at  which  the  defendant  attended,  that  attendance. 
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1B30.  ^  ought  not  to  hare  been  used  against  him;  and  therefore, 
on  that  ground*  it  seems  to  me  there  ought  to  be  a  new 
trial*  But  I  think  that*  in  this  case*  it  is  very  difficult  to 
say  that  there  was  sufficient  evidence  to  go  to  the  Jury* 
that  the  defendant  actually  was  a  partner;  because  all  the 
acts  proved  and  relied  upon  at  the  trial  were  equally  con- 
sistent with  the  supposition  of  an  intention  on  his  part  to 
become  a  partner  in  a  trade  or  business  to  be  afterwards 
carried  on*  provided  certain  things  were  done*  as  with  that 
of  an  existing  partnership.  There  is  a  great  diffistence 
between  the  two  cases.  If  there  is  a  contract  to  carry  on 
any  business  by  way  of  present  partnership*  between  a  cer- 
tain definite  number  of  persons,  and  the  terms  of  that 
contract  are  unconditional  or  complete*  I  have  already 
said*  that  the  partners  give  to  each  other  an  implied 
authority  to  bind  the  rest  to  a  certain  extent.  But,  if  a 
person  agree  to  become  a  partner  at  a  future  time  with 
others,  provided  other  persons  agree  to  do  the  same,  and 
advance  stipulated  portions  of  capital,  or  provided  any 
other  previous  conditions  are  performed,  he  gives  no  au* 
t/toritff  at  all  to  any  other  individual,  until  all  those  con^ 
ditions  are  performed.  If  any  of  the  other  partners  in 
the  mean  time  enter  into  contracts*  it  seems  to  me  to  be 
clear*  that  he  is  not  bound  by  them*  on  the  simple  ground 
that  he  has  never  authorized  them — always  supposing  that 
he  has  not  held  himself  out*  directly  or  indirectly*  to  the 
party  with  whom  the  contracts  are  made*  as  having,  in 
substance*  given  that  authority.  In  those  cases  in  which  a 
plaintiff  has  not  been  induced  by  the  defendant's  represent 
tation  to  give  credit  to  him,  but  seeks  to  fix  him  because 
he  has  really  authorized  the  contract  to  be  made*  the  plain* 
tiff  must  shew  that  authority*  and  an  authority  upon  oon«i 
dition  not  performed*  is  no  authority  at  all/' 

Here*  nothing  complete  was  done.  The  only  act  from 
which  it  is  sought  to  impose  a  liability  upon  the  defendants 
is*  the  payment  of  the  deposits  to  the  bankers;  and  that  must 
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be  taken  with  reference  to  the  basis  on  which  the  company  J8dO. 
was  to  be  formed.  Those  who  gaYe  orders  for  the  work 
done  by  the  plaintiffs,  are  clearly  liable ;  and  those  who  were 
directors  are  also  liable,  inasmuch  as  they  permitted  their 
names  to  be  announced  to  the  public  in  connection  with 
that  character.  But,  with  regard  to  the  mere  sharehold- 
er, who,  like  these  defendants,  has  only  paid  money,  and 
thereby  become  the  dupe  of  more  designing  men,  is  he  a 
partner?  and,  if  so,  with  whom?  Is  it  with  those  who  ori- 
ginally subscribed  to  the  concern,  or  only  with  those  who 
ha  Ye  executed  the  deed  of  settlement?  Harvey  y.  Kay  {a) 
is  the  strongest  case  to  be  found  in  favour  of  the  plaintiffs; 
but  there  it  appears  that  the  defendant  had  been  a  direc« 
tor,  and  had  come  under  the  terms  of  the  deed,  although 
it  did  not  appear  that  he  had  actually  executed  it.  But 
Bourne  v.  Freeth  (6)  is  precisely  in  point  for  the  defend- 
ants. There,  it  being  in  contemplation  to  form  a  compa- 
ny for  distilling  whiskey,  the  following  prospectus  was  is« 
sued  in  May^  1825:-^"  The  conditions  upon  which  this 
establishment  is  formed  are,  the  concern  will  be  divided 
into  twenty  shares  of  100/.  each,  five  of  which  to  belong 
to  A,  B»,  the  founder  of  the  works;  the  other  fifteen  sub** 
scribers  to  pay  in  their  subscriptions  to  M.^  Co.,  bank- 
ers, Liverpooli  in  such  proportions  as  may  be  called  for. 
The  concern  to  be  under  the  management  of  a  committee 
of  three  of  the  subscribers,  to  be  chosen  annually,  on  the 
10th  of  October;  ten  per  cent,  to  be  paid  into  the  bank  on 
or  before  the  1st  of  June  next.**  It  was  held,  tibat  this 
prospectus  imported  only  that  a  company  was  to  be  formedi 
not  that  it  was  actually  formed;  and  that  a  person  who 
subscribed  his  name  to  this  prospectus,  and  who  was  pre- 
sent at  a  meeting  of  subscribers  when  it  was  proposed  to 
take  certain  premises  for  the  purpose  of  carrying  on  the 


(a)  9  Barn.  &  Cress.  356. 
^b)  9  Bam.  &  Cress.  632|  S.  C.  4  Man.  &  Ryl.  612. 
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1830.        distiUeryi  which  were  afterwards  taken,  and  solicited  others 
to  become  shareholders,  but  never  paid  his  subscription, 
was  not  chargeable  as  a  partner  for  goods  supplied  to  the 
company.    Lord   Tenterden  there  said :  '*  On  this  evi* 
dencci  I  think  that  the  defendant  was  not  a  partner,  as  be* 
tween  him  and  the  other  persons  who  contemplated  being 
members  of  the  company,  whoever  they  might  be.    But, 
although  he  might  not  actually  be  a  partner,  yet,  if  he 
held  himself  out  to  the  world  as  a  partner,  he  will  be 
chargeable.    The  question  whether  he  did  hold  himself 
out  to  the  world  as  a  partner,  depends  entirely  on  the 
effect  of  the  prospectus  which  he  signed.    That  instru- 
ment indicates  that  a  company  was  about  to  be  formedi  not 
that  one  was  actually  formed.    It  shews  only  that  it  was  in 
the  contemplation  of  the  parties  who  had  subscribed  their 
names  to  it,  to  establish  a  company  on  certain  conditions. 
The  words  relied  upon  to  shew  that  the  company  had  ac- 
tually been  formed  are — *  The  conditions  upon  which  this 
establishment  is  formed  are,  &c.'    Undoubtedly,  the  im* 
port  of  those  words,  taken  by  themselves,  might  be,  that  a 
company  was  actually  formed.    But  the  remaining  parts  of 
'  the  prospectus  import  that  a  company  was  to  be  formed 
thereafter.    The  defendant,  therefore,  had  subscribed  his 
name  to  a  paper,  the  import  of  which  was,  that  a  company 
was  to  be  formed  thereafter.     His  having  signed  that  pa- 
per does  not  indicate  to  any  person  who  reads  it  that  he 
has  become  a  member  of  a  company  already  formed.    He 
has  not,  therefore,  held  himself  out  to  the  world  as  a  part^ 
ner  in  a  company  already  formed.**    Mr.  Justice  Baylejf 
said:  "  The  prospectus  imports  that  something  was  to  be 
done  before  a  partnership  was  to  be  formed,  not  that  it 
was  already  formed.**    And  Mr.  Justice  Littledale  sud: 
^'  The  goods  were  not  ordered  by  the  defendant,  but  by 
another  person.     That  person  could  not  bind  the  defend- 
ant without  some  authority,  express  or  implied.    He  had 
no  express  authority;  but  it  is  said  that  he  had  an  implied 
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aulhorityf  because  he  wa6  a  partnerj  and  one  partner  haa 
an  implied  authority  to  bind  another  in  partnership  trans- 
actions. Then,  the  question  ib,  whether  the  defendant  was 
a  partner.  Unless  there  was  a  partnership  formed,  the 
defendant  could  not  be  an  actual  partner.  It  is  clear  that 
a  partnership  was  never  actually  formed  between  the  de- 
fendant and  the  other  persons  who  contemplated  carrying 
on  the  establishment.  The  defendant,  thereforcj  did  not 
give  any  implied  authority  to  the  person  who  ordered 
these  goods  of  the  plaintiff»  to  bind  him ;  consequentlyi  he 
is  not  liable  to  pay  for  them.** 

After  going  through  all  the  cases,  the  question  stQl  re- 
turns to  this — what  were  the  terms  upon  which  the  pay- 
ment of  the  deposits  was  made  by  the  defendants  ?  The. 
deed  of  settlement  was  to  be  signed  within  a  given  time^ 
qr,  in  default,  the  shareholders  were  to  forfeit  all  interest 
in  the  concern.  These  defendants,  (with  the  exception  of 
Plummer\  not  having  signed  the  deed,  would  clearly  not 
be  entitled  to  participate  in  any  profits  accruing  to  the 
company. 


1830. 


Mr.  Serjeant  Bampas,  in   reply. — Peacock  v.  Pea-^ 
cock  {a)  is  an  authority  to  shew  that  the  mere  uncertainty 


(a)  2  Gampb.  45.  There,  a  fa- 
ther established  in  business,  on 
Ms  son's  coming  of  age,  told  him 
he  should  have  a  ikarc'  in  it,  and 
held  him  out  to  the  world  as  his 
partner.  The  son  acted  as  such 
for  sereral  years;  but  there  was 
never  any  thing  settled  as  to  the 
particolar  share  which  he  should 
have.  Upon  an  issue  directed  by 
the  Lord  Chancellor,  to  try  whe- 
ther the  son  was  beneficially  a 
partner  with  the  father,  and,  if  he 
was,  for  what  share,  not  exceeding 
one  moiety  of  the  profits — ^Lord 


EUenbaraugh  said:  "A  man  who 
renders  himself  liable  to  third  per- 
sons as  a  partner,  may  in  truth  be 
the  mere  agent  or  servant  of  his 
supposed  copartner,  and  entitled 
only  to  fixed  wages.  But,  in  the 
present  case,  the  presumption  of 
law,  instead  of  being  repeUed,  is 
confirmed.  The  defendant  evi- 
dently gave  his  son  a  beneficial 
interest  in  his  buuness,  leaving 
the  amount  to  be  settled  when 
the  books  should  be  balanced. 
There  is  no  pretence,  however, 
for  saying  that  the  plaintiff  is  en- 
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IB36.        of  amount  of  profits  that  a  party  may  be  entitled  to,  does* 
not  make  him  the  less  a  partner.    It  has  been  said,  that  the 
defendants  did  nothing  to  constitute  themselves  partners 
in  this  concern,  beyond  the  naked  fact  of  the  payment  of 
the  deposits  upon  the  shares  allotted  to  them.    They, 
however,  did  more;  they  entered  into  a  correspondence 
with  the  organs  of  the  company,  to  cause  their  names  to  be 
inserted  in  the  company's  books,  as  shareholders.     In  Vice 
V.  Lady  Anson,  the  ground  of  decision  was,  that  the  certi- 
ficate given  by  the  company  did  not  convey  an  interest  in 
the  land,  which  was  the  only  property  of  the  concern:  and 
in  Dickinson  v.  Valpy,  the  real  question  in  the  case  was 
quite  beside  the  present,  viz,  whether  the  company  was  a 
trading  company,  and  so  constituted  as  to  enable  one  to 
bind  the  whole  of  the  members  by  signing  bills  of  exchange. 
In  Harvey  v,  Kay,  Lord  Tenterden  said :  ''  I  think  that, 
although  the  execution  of  the  partnership  deed  by  Rey-- 
nolds  was  not  proved,  yet  his  own  letters  shew  that  he  had 
become  a  partner  according  to  the  terms  of  the  deed. 
Then,  the  only  question  is,  had  he  done  enough  to  re- 
lieve himself  from  his  liability  as  a  partner.     No  actual 
transfer  of  his  shares  was  proved ;  no  execution  of  the  deed 
by  Jcffery^  to  whom  the  transfer  was  intended  to  have 
been  made;  and  no  acts  of  Jeffery  by  which  it  would  ap- 
pear that  he  had  made  himself  chargeable  as  a  partner. 
There  was  evidence,  therefore,  to  shew  that  Reynolds  was 
a  partner,  but  none  that  he  had  ceased  to  be  so.*'    Boume 
v.  Freethf  e  converso,  is  applicable  to  this  case.     The  com- 
pany there  was  expressly  stated  to  hefomung* 

Cur.  ado.  vulU 


titled  to  a  moiety  of  the  profits;  tween  them."    The  Jary  fomid 

and  the  Jury  must  consider  what  that  the  plaintifrwas  entitled  to  a 

is  a  fur  and  just  proportion  for  fourth  part  of  the  profits  of  the 

the  father  to  give,  and  the  son  to  partnership  trade, 
expecti  after  what  has  passed  be- 
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Lord  Chief  Justice  Tindal  now  delivered  the  judgment         1830. 
of  the  Court: — 

This  action  was  brought  by  the  plaintiffs  against  the 
eight  defendants,  to  recover  the  amount  of  a  demand  for 
goods  sold  and  deHvered  by  the  plaintiffs  to  the  defend- 
ants, and  for  work  and  labour  done,  and  materials  found 
by  the  plaintiffs,  for  them,  and  at  their  request. 

It  appeared,  at  the  trial  of  the  cause,  at  Guildhall,  that 
the  contract  upon  which  the  action  was  founded,  was  not 
made  personally  and  individually  with  the  defendants,  but 
with  the  chairman  and  directors  of  a  certain  joint-stock 
company,  called  the  Imperial  Distillery  Company;  the 
contract  being  a  tender  sent  in  by  the  plaintiffs  on  the 
18th  July,  1825,  addressed  to  such  chairman  and  directors, 
in  answer  to  an  advertisement  which  had  been  published 
by  the  directors  on  the  ^th  June,  stating  their  readiness 
to  receive  tenders  for  the  supply  and  erection  of  the  works 
in  question.  But  it  was  contended  at  the  trial,  that,  upon 
the  evidence  in  this  case,  the  eight  defendants  must  be  con- 
sidered partners  in  this  company;  or,  if  not  partners,  that, 
at  all  events,  they  had  allowed  themselves  to  be  so  held 
out  to  the  plamtiffs,  and  were  therefore  bound  by  the  con- 
tract of  the  directors,  and  liable  to  the  payment  of  the 
plaintiffs'  demand. 

Three  questions  were  left  to  the  Jury  at  the  trial— ^r«^, 
whether,  at  the  time  of  making  this  contract,  the  defendants 
.were  partners  in  this  joint  concern ;  in  which  case,  the  Jury 
were  told  that  the  verdict  must  be  for  the  plaintiffs — second- 
fy,  admitting  that  the  defendants  were  not  partners  in  fact, 
whether  they  had  by  their  conduct  held  themselves  out  to 
the  plaintiffs  as  partners,  or  allowed  themselves  to  be  so 
represented,  at  the  time  of  making  this  contract;  in  which 
case  also,  the  Jury  were  directed  to  find  for  the  plaintiffs 
— and,  thirdly,  whether,  admitting  the  defendants  to  have 
been  at  one  time  dormant  partners  in  this  concern,  any  one 
of  them  had  ceased  to  be  a  partner  before  the  contract  in 
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1830.        question  was  made;  in  which  case,  the  Jurj  were  told  that 
they  were  to  find  for  the  defendants. 

The  Jury  found  a  general  verdict  for  the  plaintiffi  for 
the  amount  of  their  demand,  and  the  case  now  comes  before 
the  Court  upon  a  rule  obtained  by  the  defendants  to  set 
aside  that  Terdict,  and  for  a  new  trial,  as  well  upon  the 
ground  that  the  direction  on  the  first  point  was  not  a  proper 
direction,  as  also  that  the  verdict  was  against  the  evidence 
given  in  the  cause. 

The  main  and  important  question  in  this  case  undoabt* 
edly  is,  whether,  under  the  circumstances  proved  at  the 
trial,  the  defendants  were  actually  partners  in  the  Imperial 
Distillery  Company ;  for,  if  partners,  the  general  prindple 
which  governs  all  partnerships  in  trade,  would  apply  to  the 
present  case — that  each  individual  partner  constitutes  the 
others  his  agents  for  the  purpose  of  entering  into  all  eon* 
tracts  for  him  within  the  scope  of  the  partnership  concern; 
and,  consequently,  that  he  is  liable  to  the  performance  of 
all  such  contracts,  in  the  same  manner  as  if  entered  into 
personally  by  himself. 

But,  before  we  give  our  judgment  upon  this,  the  princi* 
pal  questioui  it  may  be  convenient  to  clear  the  case  of  die 
second  point  which  has  been  made,  fur.  whether  the  de- 
fendants have  held  themselves  out  to  the  world  generally^, 
or  to  the  present  plaintiffs  in  particular,  as  partners  in  the 
present  concern;  for,  if  such  should  be  the  result  of  the 
evidence,  it  would  render  any  inquiry  into  the  first  ques- 
tion altogether  immateriaL 

.  Now,  the  evidence  upon  which  the  plaintiffs  contend 
that  the  defendants  permitted  themselves  to  be  tepnh 
sented  to  the  plaintiffs  as  partners  in  this  eoncern,  i^ 
that  the  secretary  to  the  company  had  prepared  a  book 
containing  a  list  of  the  names  of  all  those  persons  to  ^om 
shares  in  the  concern  bad  been  aBotted,  in  which  Kst  the 
names  of  the  eight  defendants  had  been  included ;  thai 
list  had  been  left  with  the  bankers  of  the  compaay^ 
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to  enable  them  to  receive  the  deposits  from  the  con-  18S0. 
tributorsy  upon  which  list  the  payments  had  been  made 
and  receipts  given  at  the  banking-house;  and  that  a  copy 
of  it  was  lying  upon  the  table  of  the  countbg-house  be- 
longing to  the  company,  where  it  was  seen  by  one  of  the 
plaintiffsi  when  he  called  upon  the  subject  of  the  contract; 
and  that,  on  one  occasioui  when  the  plaintiffs  were  ex- 
pressing a  doubt  about  trusting  such  a  numerous  com* 
pany,  the  secretary  opened  the  book,  and  one  of  the  plain- 
tiffs looked  over  some  of  the  names.  The  book  itself, 
when  referred  to,  was  found  to  contain,  on  the  different 
pages,  lists  of  the  names  of  the  several  persons  to  whom 
shares  had  been  aUotted,  arranged  alphabetically,  one  leaf 
being  assigned  to  each  letter  of  the  alphabet ;  and  the  whole 
number  of  names  consisted  of  upwards  of  two  hundred:  so 
that  the  merely  opening  the  book  in  the  counting-house, 
and  seeing  some  of  the  names,  could  not,  in  the  ordinary 
course  of  things,  give  any  intimation  to  the  plaintiffs  that 
the  names  of  the  eight  defendants  were  included  in  the 
list.  Indeed,  it  is  not  argued  on  the  ground  that  the 
plaintiffs  saw  the  names  of  the  defendants  in  this  list,  but 
that  the  bare  circumstance  that  their  names  were  included 
in  such  list  used  for  the  purposes  above  specified,  by  their 
own  permission,  was  a  sufficient  holding  themselves  out  to 
the  world  as  partners  in  the  company.  But,  in  the  first 
place,  there  was  no  evidence  that  the  defendants  knew  of 
the  existence  of  any  copy  of  the  list  at  the  counting-house; 
still  less  any  evidence  that  such  list  was  made  up  or  shewn 
to  any  one  with  their  permission  or  knowledge.  The 
holding  oneself  out  to  the  world  as  a  partner,  as  contra- 
distinguished from  the  actual  relation  of  partnership,  im- 
ports at  least  the  voluntary  act  of  the  party  so  holding 
himself  out.  It  implies  the  lending  of  his  name  to  the 
partnership,  and  is  altogether  incompatible  with  the  want 
of  knowledge  that  his  name  has  been  so  used.  Thus,  in 
the  ordinary  instances  of  its  occurrence,  where  a  person 
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1830.^  allowB  his  name  to  remain  in  a  firm,  either  exposed  to  the 
public  orer  a  shop  duor,  or  to  be  used  in  printed  invoices 
or  bills  of  parcels,  or  to  be  published  in  advertisements, 
the  knowledge  of  the  party  that  bis  name  is  used,  and  his 
assent  thereto,  are  the  very  grounds  upon  which  he  is  estop* 
ped  from  disputing  his  liability  as  a  partner.  That  there 
must  have  been  some  list  of  the  subscribers  to  so  nume- 
rous a  company,  the  defendants  may  indeed  be  taken  to 
have  known;  it  would  have  been  impossible  to  make  calls 
for  deposits,  to  give  notices,  or  to  do  any  of  the  acts  ne* 
cessary  for  carrying  on  the  concern,  without  having  a 
written  list  of  the  names  of  the  subscribers.  So  far,  there* 
fore,  the  authority  of  the  defendants  to  the  existence  of  a 
list  may  be  assumed.  But  that  implies  no  authority  what^ 
ever  that  a  copy  should  be  made  out,  to  lie  in  the  counts 
ing-house  for  the  purpose  of  being  shewn  to  strangers 
who  might  demand  to  look  at  it:  and  still  less  could  the 
list  left  with  the  bankers  be  considered  as  making  any 
communication  to  the  world  with  the  assent  of  the  defend-* 
ants.  That  list  was  a  matter  in  strict  confidence  and  pri- 
vity between  the  bankers  who  received  the  money  and  the 
party  who  called  with  the  letter  in  his  hand  and  pud  the 
deposit.  It  held  out  no  information  to  the  public,  because 
not  communicated  to  any  third  person  whorasoeyer,  £yen 
upon  the  face  of  the  book  itself,  it  conveyed  no  informa- 
tion of  the  relation  in  which  the  parties  stood  to  each 
other;  as  it  contained  nothing  but  a  long  list  of  names^ 
without  any  notice  or  heading  whatever;  leaving  it  alto- 
gether uncertain  whether  the  persons  named  are  partners 
in  any  concern  actually  established,  or  merely  subscribers 
to  a  prcjected  partnership.  And,  as  to  the  receipt  giveo 
by  the  bankers  for  the  deposit,  and  called  the  scrip-re- 
ceipt, it  could  give  no  information  to  any  one;  for,  it  was  a 
receipt  given  to  the  directors,  eo  nomine^  and  not  to  the 
individual  paying  the  money.  But,  without  reference  to 
the  information  which  the  plaintiffs  actually  received  from 
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the  book,  we  think  the' communication  of  this  book' was  1?30. 
no  &ct  done  by  the  defendants  themselves,  or  by  their  au- 
thority or  permission,  so  as  to  make  them  nominal  and  os- 
tensible partners,  in  contradistinction  to  real  partners,  or 
sharers  in  the  profits  of  the  concern;  so  that  the  verdict, 
if  it  rested  on  this  part  of  the  evidence,  could  not  be  sup- 
ported. 

The  question,  therefore,  must  be  considered,  whether, 
upon  the  facts  of  this  case,  the  defendants  were  partners 
in  the  Imperial  Dbtillery  Company,  with  the  directors 
and  other  shareholders,  at  the  time  this  contract  was 
made;  for,  by  the  general  rule  of  law  relating  to  partner- 
ships in  trade,  each  would  then  be  liable  to  the  debts  of 
the  whole  company  contracted  in  the  course  of  the  trade. 
This  is  a  consequence  not  confined  to  the  law  of  this 
country,  but  extending  generally  throughout  Europe,*  and 
it  is  founded,  partly  with  the  object  of  favouring  com- 
merce, that  merchants  in  partnership  may  obtain  more 
credit  in  the  world;  and  more  especially  on  the  principle 
that  the  members  of  trading  partnerships  are  constituted 
agents,  the  one  for  the  other,  for  entering  into  contracts 
connected  with  the  business  and  concerns  of  the  partner- 
ship; so  that,  by  the  contracts  of  the  agent,  all  his  princi- 
pals are  bound  (a). 

The  question,  therefore,  becomes  this — whether,  at  the 
time  of  this  contract  made  by  the  directors,  the  relation 
between  the  defendants  and  them  was  such  that  the 
directors  were  constituted  the  agents  of  the  defendants,  to 
bind  them  by  their  contracts. 

The  first  act  done  on  the  part  of  the  defendants  is,  an 
application  by  letter  from  each  of  them,  except  one,  re- 
questing the  name  of  the  party  to  be  inserted  for  a  certain 
number  of  shares  in  the  Imperfal  Distillery  Company, 
and  engaging  to  make  payment  thereon. '  All  these  letters 
appear  to  have  been  written  between  the  2nd  and  the 

(a)  See  Potldery  TraiU  du  ContriU  de  Society,  Ch.  6,  8. 1. 
VOL.  IV.  AAA 
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1830.  S3rd  of  March;  and  so  completelj  was  the  company  iuh 
formed  at  that  time,  that  the  letters  were  addressed  to 
Messrs.  Fisher  ^  Norcuti,  who  acted  as  solicitors  for  the 
persons,  whoever  they  might  be  (for,  it  does  not  distincdy 
appear),  who  were  endeavouring  to  establish  the  concern. 
On  the  19th  March,  a  public  meeting  was  held,  which 
was  attended  by  many  persons — whether  by  the  defend- 
ants or  not,  there  is  no  evidence — at  which  meeting,  ac- 
cording to  the  language  of  the  secretary,  '*  the  company 
was  formed.**  On  the  SSrd  March,  an  advertisement  ap- 
peared, headed,  '*  Imperial  Distillery  Company — Capital, 
000,0002.,  in  twelve  thousand  shares,  of  50/.  each'* — giving 
the  names  of  the  trustees  and  other  officers,  and  adverting 
to  other  particulars  which  it  will  be  necessary  to  refer  to 
hereafter.  It  was  not  until  the  S4th,  the  day  following  the 
Ivdvertisement,  that  an  answer  was  sent  to  the  different 
applicants,  signed  by  the  secretary,  who  had  been  ap- 
pointed in  the  meantime^  informing  them  that  the  direc- 
tors had  appropriated  a  certain  number  of  shares  to  each, 
tod  requesting  them  to  )MQr  the  deposit  of  5L  per  ehnte 
into  the  hands  of  the  bankers,  on  or  before  the  SStfa 
of  March* 

Now,  th^  advertisement  describes  the  proposed  under- 
taking as  **  The  Imperial  Distillery  Company.^  It  is 
said  that  this  description  assumes  that  it  is  a  company 
ahready  formed.  But  the  very  circumstance  of  publishing 
an  advertisement  proves  that  it  was  only  a  project  for  a 
company,  not  a  company  actually  formed;  for,  if  the 
600,000/.  had  been  subscribed,  and  the  twelve  thousand 
shares  allotted,  why  publish  an  advettiseme&t?  It  could 
only  be  intended  for  the  purpose  of  inducing  others  to 
subscribe.  The  description  employed  in  the  advertise- 
ment, of  the  advantages  to  be  gained  by  the  subscribers, 
proves  also  the  object  6f  the  publication:  and  the  conclu- 
sion points  more  directly  to  the  future  formation  of  a 
company.  It  states  ^'  that  a  deed  of  settlement  will  be 
prepared  forthwith,  which  must  be  executed  within  thirty 
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days  after  the  same  shall  be  ready  for  that  purpose;  and  1830. 
every  person  who  shall  neglect  to  execute  the  same  with- 
in that  tune,  shall  forfeit  all  share  and  interest  in  the 
company.  The  deed  is  to  contain  all  such  clauses  and 
conditions  as  the  standing  counsel  and  solicitors  to  the 
company  shall  deem  necessary.  The  shares  will  be  forth- 
with allotted;  and,  until  offices  are  taken,  all  communica- 
tions are  requested  to  be  made  to  the  directors,  at  the 
Git/  of  London  Tavern." 

The  advertisement  is  the  basis  of  the  contract  between 
the  parties;  it  is  upon  the  footing  of  this  prospectus  that 
the  eight  defendants  had  their  shares  allotted  to  them, 
and  paid  their  deposits.  If  they  are  not  partners  under 
jtiiis  agreement,  they  are  not  partners  imder  any;  for,  they 
neither  exchanged  their  scrip-receipts  for  certificates  of 
shares^  nor  executed  the  deed  when  prepared,  nor  paid  a 
second  call  when  made,  nor  appeared  at  any  meeting,  nor 
interfered  with  any  concerns  of  the  company,  nor  did  any 
act  subsequent  to  the  making  of  this  contract,  nor  any  act 
before,  othe^r  than  applying  for  shares,  and  paying  the  de- 
posit of  BL  per  share,  when  they  learned  from  the  letter 
of  the  secretary  that  a  certain  number  of  shares  was  ap- 
propriated to  them. 

The  paying  of  the  deposits  must  undoubtedly  be  taken 
to  imply  an  assent  to  the  terms  of  the  advertisement; 
that  is,  an  assent  to  become  partners  in  a  company  rais- 
ing a  capital  of  600,000/.,  consisting  of  twelve  thousand 
shares,  and  to  be  governed  by  a  deed  which  should  con- 
tain tiie  clauses  and  conditions  to  be  agreed  on  in  future: 
but  we  think  it  implies  nothing  more;  and  that  it  cannot 
be  construed  as  an  assent  to  the  terms  of  a  partnership 
already  formed. 

When,  therefore,  instead  of  an  allotment  of  twelve 
thousand  shares,  the  utmost  that  were  ever  allotted 
scarcely  exceeded  seven  thousand  five  hundred;  when, 
out  of  that  number,  no  more  than  two  thousand  three 
hundred  ever  paid  the  first  instalment;  when  not  half  the 

A  A  A  S 
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^830^  latter  number  paid  the  second  instalment,  and  only  sixty- 
five  subscribers  signed  the  deed — we  think  that  the  sub- 
scribers were  at  liberty  to  say,  this  was  not  the  trading 
company  upon  which  we  paid  our  deposits ;  neither  the 
capital  nor  the  number  of  shares  bearing  any  reasonable 
proportion  to  the  original  plan  and  project.  And  this  the 
more  especially,  because,  by  the  terms  of  the  advertise- 
ment, 'they^  were  taught  to  expect  that  the  utmost  risk 
which  they  encountered  was,  the  loss  "of  all  share  and 
interest  in  the  concern,**  upon  their  refusal  to  execute  the 
deed ;  which  loss  they  appear  to  have  submitted  to. 

There  are  no  facts  subsequent  to  the  payment  of  the 
deposit  which  in  any  manner  afiect  the  eight  defendants. 
On  the  30th  JuTie^  the  deed  was  prepared  for  signature, 
and,  shortly  afterwards,  signed  by  the  directors  and  those 
of  the  shareholders  who  paid  the  second  instalment,  not 
exceeding  sixty-five  in  number;  and  it  is  not  immaterial  to 
observe,  that,  so  little  was  the  partnership  considered  as 
fixed  before  the  execution  of  the  deed,  that,  according  to 
the  evidence  of  the  secretary,  any  person  producing  a 
scrip-receipt  and  paying  the  second  call,  whether  an  origin- 
al subscriber  or  not,  was  permitted  to  execute  the  deed. 
The  defendants,  however,  on  this  record,  with  the  excep- 
tion of  Plummer,  never  executed  the  deed,  nor  did  any 
more  than  two  of  them  ever  pay  the  second  instalment 

On  the  16th  July,  there  was  an  advertisement  in  the 
Gazette,  making  a  second  call  of  5/.,  and  informing  the 
subscribers, "  that  it  had  been  determined  by  the  directors 
that  no  scrip  holder  could  receive  shares  for  scrip,  until 
he  had  first  signed  the  deed  of  settlement,  and  that  no 
scrip  could  be  exchanged  for  shares  after  Monday,  the 
18th  instant.**  The  defendants,  except  as  above,  neither 
exchanged  their  scrip  nor  executed  the  deed.  On  the 
12th  August,  the  directors  advertised  that  the  deposits 
would  become  forfeited  on  all  scrip  for  which  the  deed  of 
settlement  was  not  signed,  and  the  first  call  paid,  on  or 
before  the  SSrd;  and,  on  the  ^th  August,  a  second  ad- 
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vertisement  appeared,  declaring  "  that  such  deposits  on         1B30. 
the  now  outstanding  scrip  were  forfeited  for  the  use  and  ^^^ 

benefit  of  the  proprietors/'  and  authorizing  applications  to  «• 

be  made  for  the  shares  so  forfeited. 

At  this  moment,  therefore,  the  consequence  had  follow- 
ed which  the  original  prospectus  had  declared,  viz.  ^*  the 
forfeiture  of  the  deposits,  and  all  interest  and  share  in  the 
concern;'*'  and  no  subsequent  offer  by  the  directors  to 
allow  the  subscribers  to  be  restored  to  their  shares,  upon 
the  executiou  of  the  deed,  could  alter  their  relation  to 
each  other,  unless  assented  to  by  themselves. 

Upon  the  first  question,  therefore,  whether  a  partner* 
ship  was  actually  formed — we  think,  that,  if  the  right  to 
participate  in  the  profits  of  a  joint  concern  is  to  be  taken, 
as  undoubtedly  it  ought  to  be,  as  the  test  of  a  partnership, 
these  defendants  were  not  entitled  at  any  time  to  demand 
a  share  of  profits,  if  profits  had  been  made,  inasmuch  as 
they  had  never  fulfilled  the  conditions  upon  which  they 
subscribed.  We  think  the  matter  proceeded  no  further 
than  that  the  defendants  had  offered  to  become  partners 
in  a  projected  concern,  and  that  the  concern  proved  abor- 
tive before  the  period  at  which  the  partnership  was  to 
commence.  And  therefore,  with  respect  to  the  agency 
of  the  directors,  which  is  the  legal  consequence  of  a  part- 
nership completely  formed,  we  think  the  directors  pro- 
ceeded to  act  before  they  had  authority  from  these  de- 
fendants; for,  they  began  to  act  in  the  name  of  the  whole 
before  little  more  than  half  the  capital  was  subscribed  for, 
or  half  the  shares  were  allotted.  The  persons,  therefore, 
who  contracted  with  the  directors,  must  rest  upon  the 
security  of  the  directors  who  made  such  contract,  and  of 
those  subscribers  who,  by  executing  the  deed,  have  de- 
clared themselves  partners,  and  of  any  who  have  by  their 
subsequent  conduct  recognised  and  adopted  the  acts  and 
contracts  of  the  directors ;  but  they  have  not  the  security 
of  the  present  defendants,  who  are  not  proved  by  the  evi- 
dence to  stand  in  any  one  of  such  predicaments. 
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^^^•^  It  is  unnecessary  to  advert  to  any  of  the  cases  that  haye 

been  referred  to,  eUch  of  which  must  rest  upon  its  own 
peculiar  circumstances;  except,  that,  with  respect  to  Per- 
ring  V.  Hone,  decided  in  this  Court,  we  think  it  right 
to  observe,  that  the  great  point,  whether  there  was  a  part- 
nership or  not,  does  not  appear  to  have  been  made  the 
prominent  subject  of  argument,  but]  to  have  been  rather 
assumed  than  disputed;  for,  the  advertisement  or  pros- 
pectus  was  not  brought  to  the  attention  of  thfe  Court,  nor 
b  there  any  argument  upon  the  terms  of  it  It  is  not  in- 
compatible with  that  determination,  that  the  Court  might 
have  held  the  proof  of  partnership  incomplete,  if  the  same 
materials  had  been  brought  before  them  which  are  pre- 
sented to  us. 

Upon  the  view  which  we  have  taken  of  the  two  first 
questions  in  this  case,  it  becomes  unnecessary  to  give  any 
opinion  upon  the  third,  as  to  the  divesting  of  the  liability 
of  any  of  the  defendants  by  the  sale  of  their  scrip  before 
this  contract  was  entered  into. 

On  the  whole,  therefore,  we  make  the  rule  absolote  for 
setting  aside  the  verdict  for  the  plaintiffi,  upon  the  broad 
ground ,  that  we  do  not  think,  that,  under  the  circumstances 
proved,  the  directors  had  any  authority  to  bind  these  de- 
fendants by  the  contract  upon  which  this  action  is  found- 
ed. 

Rule  absolute  (a). 

(a)  The  cause  was  agun  tried  aside  that  verdict  was  obtuned, 

before  Lord  Chief  Justice  TMal,  and  in  the  course  of  the  Term 

at  the  Sittings  at  Guildhall,  after  came  on  for  argument.     The 

Trinity  Term,  1831,   when  the  Court  took  time  to  consider. 

Jury  returned  a  verdict  for  the  See  also  DoubUday  v.  Muskttt 

defendants.    In  MichaelmatTerm  sjxd  Loutadaf  post,  ^.  J 50, 
following,  a  rule  nisi  for  setting 
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MEMORANDA.  1830. 

J[N  the  course  of  the  last  yacation,  William  Home  and 
Jokn  WittiamSi  Esquires^  were  respectively  appointed  At- 
torney and  Solicitor-General  to  her  Majesty. 


Daring  the  ensuing 

Lord  Lyndhurst  having  resigned  the  Crreai  Seal,  he  was 
succeeded  in  the  office  of  Lord  High  Chancellor  of  Eng^ 
land,  by  Henry  Brougham,  Esq.,  who  was  raised  to  the 
peerage  of  the  United  Kingdom^  by  the  name,  style,  and 
title  of  Baron  Brougham  and  Vaux,  of  Brougham,  in  the 
county  of  Westmoreland.  His  Lordship  took  his  seat  in 
the  Court  of  Chancery,  on  IThursday,  the  S5th  o{  Novem- 
ber. 

Mr.  Justice  Bayley,  one  of  the  Judges  of  the  Court  of 
King^s  Bench,  was  removed  to  the  Court  of  Exchequers 
and  William  Elias  Taunton,  Esq.,  John  Patteson,  Esq., 
and  Edward  Hall  Alder  son,  Esq.,  were  called  to  the  de- 
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gree  of  the  Coif,  on  which  occasion  they  gave  rings  with 
the  motto — Nee  temere  nee  timide.  They  shortly  after- 
wards received  the  honor  of  knighthood,  the  two  former  on 
their  appointment  as  Judges  of  the  Court  of  King*s  Bench, 
the  latter  as  Judge  of  the  Court  of  Common  Pleas. 

Sir  James  Scarlett,  his  Majesty's  Attorney,  and  Sir  K 
B.  Sugden,  his  Majesty's  Solicitor-Oeneral,  resigned  their 
respective  offices,  and  were  succeeded  by  Ttomoi  Den- 
man,  Esq.,  late  Common  Serjeant  of  the  city  of  London, 
and  William  Home,  Esq.,  late  her  Majesty's  Attorney-Ge- 
neral: and  John  Williams,  Esq.,  was  thereupon  appointed 
Attorney-General,  and  C.  C.  Pepys,  Esq.,  Solicitor-Ge- 
neral to  her  Majesty,  the  Queen. 

John  Heath,  Esq.,  was  also  called  to  the  degree  of  the 
coif.  He  gave  rings  with  the  motto — "  Mehit  qm  spe- 
rat:' 


In  the  vacation  after  this  term,  Thomas  Coltnum,  Esq., 
was  appointed  one  of  his  Majesty's  Counsel  learned  in  die 
law;  and  the  Honorable  C.  E.  Lcmo  was  electaed  to  the  ef- 
fice  of  Common  Serjeant  of  the  city  of  London,  vacant  by 
the  promotion  of  Sir  Thomw  Denman. 


Monday,     Treooning,  Assignee  of  Jenner  and  Sopfett,  Bankrupts, 


Nov.  Bth, 


f?.  Attenborough. 


JL  HIS  was  an  action  of  trover,  brought  by  the  assignee 
of  Messrs.  Jenner  ^  Soppett,  silk-mercers,  to  recover  from 
the  defendant,  a  pawnbroker,  the  value  of  certain  silks 


The  defendant, 
a  pawnbroker, 
advanced  200/. 
upon  a  deposit 
of  silks,  enter- 
ing the  transac-  pledged  with  the  latter  by  the  bankrupts. 

tion  in  his  books 
as  several  dis- 
tinct loans  of  sums  each  not  exceeding  10/.,  in  order  to  obtain  the  larger  rate  of  interest  aUowcd 
by  the  Pawnbrokers'  Act  In  trover  by  the  assignee  of  the  owners  of  the  goods,  it  wu  left  to 
the  Jury  to  say,  whether  the  goods  had  been  deposited  with  the  defendant  upon  a  contract  for  the 
payment  of  more  than  5/.  per  cent,  interest  The  Jury  having  returned  a  verdict  for  the  plaindC 
on  the  ground  of  usury— The  Court  refused  to  set  it  aside. 
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The  cause  was  tried  before  Lord  Chief  Justice  lindal, 
at  the  Sittings  at  GuildhaU  after  kst  Tfimiy  Term.  The 
eridence  was  as  follows: — In  November,  18S7,  the  bank- 
rupts, being  in  difficulties^  obtained  from  ihe  defendant  a 
loan  of  800L  on  a.  deposit  of  silks;  andj  in  the  month  of 
Jamtairy  following,  a  further  advance  of  S002L  upon  other 
goods.  Upon  the  occasion  of  the  second  loan,  the  bank- 
rupt Soppeii  gave  the  defendant  a  receipt  .for  the  dOOi, 
and  an  invoice  for  the  goods  as  for  goods  sold.  The  first 
kmn  was.  entered  by  the  defendant  in  hb  books  as  loans  of 
several  distinct  sums,  each  not.  exceeding  XOL,  in  order 
thereby  to  obtain  the  larger  rate  of  interest  given  by  s.  S  of 
the  Pawnbrokers'  Act,  S9  &  40  Geo.  3,  c.  99— tw.  three 
pence  per  pound  per  month;  but  no  duplicates  were  given 
to  the  bankrupts. 

On  the  part  of  the  plaintiff,  it  was  contended  that  the 
transaction  was  usurious,  and  intended  to  evade  the  provi- 
sions .  of  the  Pawnbrokers*  Act.  For  the  defendant,  it 
was  submitted  that  he  was  acting  fairly  in.  pursuance  of 
the  statute;  and  that  there  was  no  evidence  of  any  direct 
stipulation  for  more  than  5A  per  cent,  interest,  as  between 
the  plaintiff  and  defendant. 

His  Lordship  left  it  to  the  Jury  to  say,  whether  the  goods 
had  been  deposited  with  the  defendant  upon  a  contract  for 
the  payment  of  more  than  5/.  per  cent,  interest.  The  Jury 
returned  a  verdict  for  the  plaintiff,  on  the  ground  of  usury. 


1830. 


TAEOOMIIfO 

V. 

Attbit- 

BOEOVOtf. 


Mr.  Serjeant  Andrews  now  moved  for  a  rule  ftMi,  that 
this  verdict  might  be  set  aside,  and  a  new  trial  had. — There 
was  no  evidence  to  shew  that  there  was  any  usurious  con- 
tract in  this  case.  At  all  events,  according  to  the  doctrine 
of  Fiizroy  v.  GteiUim  (a),  before  the  plaintiff  can  be  enti- 
tled to  relief  from  .the  contract,  he  must  tender  the  money 
really  advanced  by  the  defendant. 


(a)  1  Term  Rep.  153. 
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isaOi 


Tbeoomino 
Atten- 

BOKOUOB. 


(Lord  Chief  Juatice  TindaL^Tbe  ease  of  JFSliray  y. 
GvdUim  has  been  looked  at  with  doubt  very  many  tunes, 
and,  I  think,  oictually  oyer-ruled.} 

The  principle  itheare  laid  down  was  acted  npon  in  this 
Court,  in  the  ci^e  of  Hindle  ▼•  O-Brien  (a),  where  the 
Court  refused  to  set  aside  a.  judgment  .and  execution  en-* 
tered  up  on  a  warrant  of  attorney  given  tor  an  usurious 
coosiderationi  but  upon  the  Jtenns  of  die  defend^at  repay* 
ing  the  principal  and .  interest.  Mr.  Justice  Heath  there 
said:  ''This is  an  application  to. the  equitable  jurisdKctioii 
of  the  Court,  to  get  rid  of  a  wansant  of  attarney  which  is 
good  atlaw.  The  party  applying  must  tiiierefore  do  that 
which  js  >  equitabW  And  Mr.  Justice  Chamhre  said  a 
"  This  is  an  application  to  the  equitable  jurisdiction  of  the 
Court,  and  the  Court  will  compel  the  party  applying  to  do 
what  isi  equitable;  which  is,  to  pay  the  money  that  has 
been  really  advanced,  with  legal  interest*' 

.  [Mr.  Justice  Qaselee. — Does  not  the  fact  of  that  case 
being  an  application  to  the  eqviiabk  jurisdiction  of  the 
Court,  afibrd  an  answer  to  the  argument?] 

[Lord  Chief  Justice  3rfncfo/.<^Trover  is  a  strict  legal  aC" 
tion.] 


Lord  Chief  Justice  Tindal. — It  seems  to  me  that  it  was 
strictly  and  solely  the  province  of  the  Jury  to  decide  as  to 
the  real  nature  of  the  contract  proved.  I  left  it  to  th«n 
to  say  whether  the  goods  had  been  delivered  upon  a  con- 
tract for  a  higher  rate  of  interest  than  that  allowed  by  law. 
The  Pawnbrokers'  Act  is  out  of  the  question:  that,  merely 
reaches  to  advances  not  exceeding  lOL  The  only  ques- 
tion therefore  is,  whether  it  is  competent  to  a  pawnbroker 
to  split  a  gross  sum  into  several  small  sums,  in  order  to  re* 
ceive  a  larger  compensation  for  a  loan.  The  Jury  have 
found  that  such  was  the  intention  of  the  parties  in  making 


(o)  1  Taunt.  413. 
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this  contract;  and  I  am  of  opinion  that  their  verdict  otight 
not  to  be  disturbed. 

With  respect  to  the  second  point,  the  case  of  FUxroy  v. 
CrwiUim  has  been  cited,  as  having  held  that  a  party  can- 
not entitle  himself  to  relief  from  an  usurious  contract  by  a 
civil  remedy  (as,  by  maintaining  an  action  of  trover),  unless 
he  tender  all  the  money  really  advanced.  It  seems  to  me 
that  that  case  can  hardly  be  supported :  according  to  the 
concurrent  testimony  of  Westmnsier^HaU,  it  was  hastily 
decided.  The  statute  12  Anne,  st.  2,  c.  16,  (the  last  sta- 
tute upon  this  subject)  provides  that  all  bonds,  contracts, 
and  assurances  for  payment  of  any  principal  or  money  to  be 
lent,  or  covenanted  to  be  performed  upon  or  for  any  usury, 
whereupon  or  whereby  there  shall  be  reserved  Or  taken 
above  the  rate  of  52.  in  the  hundred,  shall  be  utterly  void« 
The  goods,  therefore^  were  delivered  upon  a  contract  void 
inlaw. 
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Mr.  Justice  Park.— ^This  is  an  attempt  to  evade  the 
Pawnbrokers'  Act.  In  Cowie  v.  Harris  (a),  where  a  pawn- 
broker received  a  parcel  of  goods  on  one  day,  and  on  that 
and  several  subsequent  days  advanced  sums  of  money, 
each  not  exceeding  10/.,  as  on  different  parts  of  the  par- 
cel, and  received  pawnbrokers'  interest  of  three  pence  in 
the  pound  per  moikth  on  those  sums,  Lord  Tent^rden  held 
that  it  was  a  question  for  the  Jury,  whether  this  really  was 
one  transaction,  and  a  mere  contrivance  for  obtuning  the 
higher  interest  on  the  whole  sum,  in  which  case  it  was 
void ;  or,  whether  the  advances  were  really  distinct. 

Mr.  Justice  Gaselee. — The  question  of  fact  was  pro- 
perly left  to  the  Jury.  The  case  of  Fitxroy  v.  GwiUim 
has  always  struck  me  as  being  a  very  eictraordinary  deci- 
sion 


(a)  lMood.&Malk.l41. 


1^26 


18fl0. 


'TRSOONJNO 

V. 

Attbn- 
«oaouoB. 


CASBIIN  MIGUA£1#MAS  T£EMy 

Mr.  Justice.  Bos ANOUET.— I  concur  with  the  rest  of  the 
Court  m  thinking  that  there  is  no  ground  for  disturbing 
this  verdict.  In  trover^  the  strict  legal  title  of  the  property 
is  in  question.  I  think  there  can  be  no  doubt  but  that  the 
transaction  was  usurious  and  void. 

Rule  refused. 


The  stHtote  18 
CTeo.  S,  c.  28, 
t.  1,  enacts,  ihat 
no  SheriiT,  kc, 
■hall  carry  any 
penon  by  him 
arretted  to  pri- 
aon  within  twen- 
ty-four houn 
from  the  time  of 
the  arreit,  un- 
less the  party 
arrested  «Aa/l 
refute  to  be  cai> 
ried  to  some  safe 
and  conTenient 
dwelling-house 
of  his  own  no- 
mination, with- 
ip  a  city,  &&, 
other  than  the 
dwelling-house 
of  the  party 
himself  and 
within  the  coun- 
ty, ftc.,  or  li- 
berty in  which 
the  person  wai 
arrested : — 
Held,  that  the 
umiisioH  of  the 
party  to  name 
each  dwelling- 
house  entitled 
the  officer  to 
carry  him  direct 
toprisoib 


Pitt  r.  The  Sheriff  of  Middlesex,  in  the  cause  of 
Hamilton  v.  Jones,  Pitt,  and  Another. 

JMLR.  PITT  (in  person)  moved  for  an  attachment  against 
the  Sheriff  of  Middlesex  for  an  alleged  infraction  of  the 
statute  Si  Geo*  2,  c  S8,  s.  1,  by  which  it  is  enacted-- 
**  That  no  Sheriff,  &c.,  or  other  oflScer  or  ministeri  shaU 
carry  any  person  by  him  arrested  to  any  gaol  or  prison 
Iritbin  four-and-twenty  hours  from  the  time  of  such  arrest, 
unless  such  person  tr  persons  so  arrested  shall  refuse  to 
be  carried  to  some  safe  and  convenient  dwelling-house  of 
kis,  her,  or  their  own  nomination  or  appointment,  within  a 
city,  borough,  corporation  or  market  town;  so  as  such 
dwelling-house  be  not  the  house  of  the  person  arrested, 
and  be  within  the  county,  riding,  division,  or  liberty  in 
which  the  person  imder  arrest  was  arrested."  The  affi- 
davit merely  alleged  that  the  officer  had  taken  Mr.  Fitt 
immediately  to  the  Fleet  Prison,  omitting  to  state  that  the 
prisoner  had  named  any  safe  and  convenient  dwelling-house 
to  which  he  required  the  officer  to  carry  him,  as  mentioned 
in  the  statute. 

Per  Curiam. — The  defendant  Pitt  has  not  brought  him- 
self within  the  provision  of  the  Act.  He  should  have  named 
some  safe  and  convenient  dwelling-house,  within  the  liber- 
ty in  which  he  was  arrested,  whither  the  officer  was  to 
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eonrey  him.    How  otherwise  could  the  officer  judge  of        IB30. 
the  safety  or  convenience  of  the  place  ?  p^^^ 

Rule  refused.        „^  „?•  .    ^ 

The  Sheriff  of 

MtDDLBBKX. 


Imperial  Gas  Company  v.  Clarke  and  Others.  Monday^ 

f^  Nov,  Sth. 

X  HIS  was  an  action  on  the  case  against  the  defendants  The  defendants 
for  misconduct  alleged  to  have  been  committed  by  them  ^!^nVanin- 
in  the  capacity  of  directors  of  the  Imperial  Gas  Company  ^T^o'jted  com- 
The  misconduct  charged  consisted  in  the  making  of  seve«  management  of 
ral  false  entries  in  the  books  of  the  company,  and  false  affidn.   The' 
returns  to  the  quarterly  meetings,  whereby  the  managers  So!i^thI'l!irto** 
of  the  company  were  induced  to  declare  larger  dividends  ^^^v****  h 
upon  the  shares  of  its  members  than  were  warranted  by  the  company 
the  true  state  of  their  funds.  riod"of  thdrdi- 

The  declaration  not  disclosing  the  nature  of  the  entries  2a2JrU  of  Se 
and  returns  complained  of,  and  no  particulars  having  been  motion  not  stat- 
delivered  in  the  cause —  «  spection  to  be 

material  or  ne- 
oeiiary  to  their 

Mr.  Serjeant  Toddy,  on  the  part  of  the  defendants,  in  defence  to  the 
the  course  of  the  last  term,  obtained  a  rule  nisi,  that  the 
defendants  might  be  at  liberty  to  inspect  the  books  of  the 
company,  and  take  copies  therefrom. 

Mr.  Seijeant  Wilde  and  Mr.  S^ijeant  Adams  now 
shewed  cause. — The  affidavit  in  support  of  the  motion 
discloses  no  necessity  for  the  inspection  prayed ;  and  the 
application  is  far  more  extensive  than  is  warranted  by  the 
practice  of  the  Court  upon  this  subject  In  Rowe  v.  HoW' 
den  (a),  which  was  an  action  by  the  owners  of  a  ship 
against  a  broker  employed  by  them  to  procure  a  cargo, 
the  Court  refused  to  order  the  latter  to  allow  the  former 

(a)  Ante,  Vol.  1,  p.  334 ;  S.  C.  4  Bing.  639. 
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1830.        to  inspect  and  take  a  copy  of  a  letter  received  by  faim  from 
Imperial  Gas   *  correspondent  abroad,  as  fer  as  it  related  to  the  plain- 
CoMPAKT      tiflj'  giiip^  although  he  acted  a3  such  broker  at  the  time. 
Clarke.       In  Rundle  ▼.  Beaumont  (a),  in  an  action  for  freight  and  de- 
murrage, by  ship-owners  against  the  charterer,  the  Court 
refused  to  grant  the  latter  an  inspection  of  the  log-book 
kept  during  the  voyage.     In  RatcUffe  v.  Bleasby  (6), 
Lord  Chief  Justice  Best  says  (c) :  **  The  established  prin- 
ciple OD  which  the  Courts  have  acted  is,  that  they  will 
not  direct  a  party  to  the  suit  to  produce  a  deed  in  his 
custody,  unless  the  applicant  shew  that  such  person  holds 
it  as  a  tnifitee^^ 

Mr.  Seijeant  Tadify  and  Mr.  Serjeant  AndretDS,  in  sup- 
port of  the  rule. — The  declaration  charges  the  defendants, 
as  directors  of  the  company,  with  misconduct  in  their  char- 
acter of  directors.  The  cases  cited  cannot  apply,  this 
company  being  a  body  corporate,  the  members  of  which 
are  entitled  to  the  inspection  of  all  books,  for  the  purpose 
of  seeing  the  entries  and  minutes  made  therein  during  the 
period  that  they  continued  members ;  and  all  that  these 
defendants  ask  is,  that  they  may  be  permitted  to  inspect 
the  entries  made  in  the  books  of  the  company  during  die 
time  at  which,  as  appears  upon  the  record,  they  were 
directors. 

On  die  part  of  the  plaintiffs,  it  was  proposed  that  a 
letter  that  had  been  sent  by  their  attorney  to  the  defen- 
dants, detailing  the  specific  charges  made  against  them, 
shoidd  be  deemed  tantamount  to  a  regular  particular  of 
demand ;  and  that  an  explanation  should  be  given  of  an 
item  objected  to — viz.  "  Sundry  accounts  debtor  to  Coke, 
6,700/." 

(a)  Ante,  Vol.  1,  p.  396 ;  S.  C.     3  Binf|r.  148. 
4  Bing.  637.  (p)  10  J.  B.  Moore,  526. 

(6)  10  J.  B.  Moorei  523;  S.  C. 
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Lord  Chief  Justice  Tinhal. — It  seems  to  me  that  the 
defendants  have  not  by  their  affidavit  brought  themselvee 
within  the  rule  acted  upon  in  this  Court  with  regard  to 
the  inspection  of  books  and  papers  in  the  possession  of 
an  adverse  party*  The  general  rule  is,  that  one  side  shall 
not  be  permitted  to  get  at  the  evidence  of  the  other  side. 
There  arct  however,  exceptions  to  that  rule.  In  the  case 
of  corporations,  parties  have  been  allowed  to  inspect  the 
corporate  books  and  bye-laws,  on  the  ground  that  they 
have  an  interest  in  them.  In  the  present  case,  the  defend- 
ants have  not  shewn  that  they  are  unable  to  go  on  with  their 
defence  without  the  inspection  they  ask.  They  should,  at 
aH  events,  shew  that  there  is  something  in  these  books  vuk* 
terial  to  their  defence.  I  am  particularly  desirous  not  to 
extend  the  rule  by  which  one  party  is  emibled  to  pry  into 
the  case  of  the  other.  On  die  terms  proposed,  I  think  the 
rule  should  be  discharged. 

The  rest  of  the  Court  concurring — 

Rule  discharged  accordingly. 


1890. 

iMPBmiAL  0A8 

Company 

Clarke. 


WaYMAN  r.  HlLLARB. 

X  HIS  was  an  action  of  assumpsit  by  an  out-going  against 
an  in-coming  tenant  The  two  first  counts  of  the  dedara- 
tion  set  forth  a  special  agreement,  by  which  it  appeared 
that  the  defendant  bad  agreed  to  allow  the  plaintiff  for  all 
crops  sown  before  a  certain  day.  There  was  also  a  count 
upon  an  account  stated. 

Mr.  Justice  Liitledale,  before  whom  the  cause  was  tried, 
at  the  last  Assizes  for  the  county  of  Cambridge,  having  di- 
rected the  Jury  to  find  for  the  defendant  upon  the  special 


Tuetday, 
Nov*  9th. 

The  plaintiff  de- 
manded from 
the  defendant 
40/.,  alleged  lo 
be  due  upon  an 
agreement  be- 
tween them  as 
out-going  and 
in-coming  ten- 
ant   The  de- 
fendant offered 
lILt—Held, 
not  sufficient 
evidence  to  lup- 
port  a  count  up- 
on an  account 
•tated. 
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1890.        counts^  the  proof  thereof  failing,  it  was  contended,  on  the 
Wayman      P^'^  of  the  plaintiff,  that  an  offer  made  by  the  defendant 
to  pay  a  sum  of  17/.  in  lieu  of  40/.  demanded  by  the  plain- 
tiff, amounted  to  an  admission  that  so  much  was  due,  and 
was  therefore  evidence  to  support  the  account  stated* 

The  learned  Judge,  however,  thought  this  not  sufficient; 
and  the  Jury  accordingly  returned  a  verdict  for  the  de- 
fendant. 

Mr.  Serjeant  Storks  now  moved  for  a  rule  nm,  that  this 
verdict  might  be  set  aside,  and  a  new  trial  had,  on  the 
ground  of  misdirection. — He  referred  to  the  case  of 
Knowlesy.Mitch€l{a)f  where  an  admission  by  a  defendant, 
that  so  much  was  agreed  to  be  paid  to  the  plaintiff  for  the 
sale  of  standing  trees,  made  after  the  trees  had  been  felled 
and  taken  away  by  the  defendant,  was  held  to  be  sufficient 
to  support  a  count  upon  an  account  stated,  though  not  for 
goods  sold  and  delivered — Lord  EUenborqugh  saying:  ''If 
there  were  an  acknowledgment  by  the  defendant  of  a  debt 
due  upon  any  account,  it  was  sufficient  to  enable  the  plain- 
tiff to  recover  upon  the  count  for  an  account  stated.*' 

Lord  Chief  Justice  Tindal. — It  seems  to  me  that,  in 
acceding  to  the  argument  urged  on  the  part  of  the  plain- 
tiff, we  should  be  carrying  the  doctrine  of  account  stated 
much  further  than  it  has  ever  before  been  carried.  In  the 
Case  cited,  the  admission  of  the  defendant  had  express  re- 
ference to  the  trees  that  had  been  felled  and  taken  away 
by  him.  Here,  however,  there  does  not  appear  to  have 
been  any  reference  to  any  item  of  an  account,  or  to  any 
contract  between  the  parties.  All  that  appears  is  this, 
that,  on  a  demand  being  made  by  the  plaintiff  of  40/., 
the  defendant  said  that  that  sum  was  not  due,  but  of- 
fered to  pay  17/.    The  case  seems  rather  to  range  itself 

(a)  13  East,  248. 
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under  the  class  of  cases  touching  the  payment  of  money  for         I B30. 
the  purpose  of  avoiding  litigation.  Wayman 


Mr.  Justice  Park. — ^To  support  an  account  stated,  there 
must  be  an  absolute  acknowledgment  by  the  party  to  be 
charged.  All  that  appears  in  this  case  is,  that  there  was 
a  dispute  between  the  plaintiff  and  defendant,  and  that  the 
latter  offered  to  pay  a  certain  sum;  which  offer  was  not 
accepted.  That  clearly  was  no  acknowledgment  of  a 
debt,  but  a  mere  attempt  to  purchase  peace. 

Mr.  Justice  Gasblee. — It  is  impossible  to  support  an 
account  stated,  except  upon  an  account  mutually  agreed 
on  between  the  parties.  The  very  language  of  the  count 
is  sufficient  to  prove  this.  In  Knowles  v.  Mitchell  the 
question  arose  upon  a  single  sum  of  13/.,  and  it  was  con- 
tended that  there  could  not  be  an  account  stated  where  the 
demand  consisted  of  only  one  item ;  but,  inasmuch  as  it  had 
been  agreed  between  the  parties  that  a  certain  sum  was 
due,  the  Court  held  that  the  account  stated  might  be  sus- 
tained. In  Highmore  v.  Primrose  (a),  proof  of  the  ac- 
knowledgment of  one  item  of  debt  only  was  held  to  be 
good  to  support  a  count  upon  an  account  stated.  Mr. 
Justice  Holrotfd  there  said:  **  It  has  been  held,  that,  upon 
a  count  for  goods  sold  and  delivered,  the  plaintiff  may 
prove  the  sale  of  one  article,  and  that  will  be  well  enough. 
The  same  rule  applies  to  this  count,  which  is  '  of  and  con- 
cerning divers  sums,*  as  to  the  count  for  goods  sold.  If 
the  count  be  good,  it  is  enough  if  the  plaintiff  prove  any 
part  of  it.**  It  therefore  seems  to  me  to  be  too  much  to 
say  that  the  transaction  proved  in  this  case  amounted  to 
an  account  stated  between  the  parties. 

Mr.  Justice  Bosanquet. — The  Court  do  not  mean  to 

(a)  5  Mau.  &  Selw.  65. 

VOL.  IV.  B  B  B 
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Watman 
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controvert  the  principle  that  an  absolute  acknowledgment 
of  a  debt  may  suffice  to  support  an  account  stated.  But  here, 
no  such  absolute  acknowledgment  has  been  shewn.  The 
evidence  only  amounts  to  this,  that,  when  the  plaintiff  made 
a  demand  upon  the  defendant  for  4/OL,  which  he  alleged  to 
be  due  to  him,  the  defendant,  to  preserve  himself  firom 
litigation,  offered  to  give  the  plaintiff  17/L/  an  offer  which 
the  plaintiff  does  not  appear  to  have  accepted.  The  rule 
must  therefore  be  refused. 

Rule  refused. 


Nov,  9th. 

The  plaintiff,  a 
broker,  being 
employed  by  the 
defendant  to  ob- 
tain freight  for 
a  vessel,  enter- 
ed into  an  agree- 
ment for  a  char- 
ter-party with 
one  E,   The  de- 
fendant refused 
to  ratify  the  con- 
tract'.—field; 
that  the  pUintiff 
was  not  entitied 
to  commission. 


Broad  r.  Thomas. 

JL  HIS  was  an  action  of  (usumpnt  for  work  and  labour  by 
the  plaintiff,  as  a  ship-broker,  in  procuring  freight  for  the 
defendant's  ship. 

At  the  trial  before  Lord  Chief  Justice  Tindal,  at  the 
Sittings  at  Guildhall  after  the  last  term,  it  appeared  that 
the  plauitiff  had  been  authorized  by  the  defendant  to  act 
as  his  broker,  for  the  purpose  of  procuring  freight  for  the 
ship  Betsy 9  belonging  to  the  defendant,  for  a  voyage  to  the 
Canary  Islands  and  back;  and  that  the  plaintiff  bad  ac* 
cordingly  entered  into  an  agreement  for  a  charter-party 
with  one  EmUn ;  but  that  the  defendant  had  refused  to 
ratify  the  contract  The  plaintiff  thereupon  brought  thi8 
action  to  recover  the  customary  commission  payable  to  s 
broker  (or  procuring  a  freight. 

Several  witnesses  were  called  on  either  side  to  speak  to 
the  custom.  The  witnesses  for  the  plaintiff  stated  the 
usage  among  merchants  to  be,  that  the  broker  was  enti- 
tled to  his  commission  upon  his  procuring  a  freighter,  whe- 
ther the  ship-owner  thought  proper  to  accept  the  freight 
or  not.    Whilst  those  called  for  the  defendant  stated  that 


IN  THE  FIRST  YEAR  OF  WILL.  IV. 

the  commission  was  not  payable  unless  a  charter-party  was         ^^^' 
actually  entered  into,  or  freight  accepted. 

His  Lordship  thereupon  left  it  to  the  Jury  to  determine 
the  custom  upon  this  conflicting  evidence;  telling  them 
that  the  plaintiff^s  right  to  recover  depended  upon  the 
custom,  for  that  independently  of  the  custom  he  was  not 
entitled  to  maintain  the  action,  the  defendant  having  a 
right  to  exercise  his  discretion,  and  inquire  into  the  solven- 
cy of  the  proposed  charterer. 

The  Jury  (negativing  the  custom)  found  for  the  defend- 
ant 

Mr.  Serjeant  Tctddy  now  moved  for  a  rule  nm,  that  this 
verdict  might  be  set  aside,  and  a  new  trial  had. — He  con- 
tended that  the  question  as  to  the  custom  was  not  the  pro- 
per one  to  be  submitted  to  the  Jury ;  and  that,  after  the 
plaintiff  had  procured  a  charterer,  the  defendant  had  no 
right  arbitrarily  to  refuse  to  go  on  with  the  negotiation, 
and  thus  deprive  the  plaintiff  of  his  remuneration:  and  he 
cited  the  case  of  Hamondv,  Holiday  (a),  as  laying  down 
the  rule  upon  this  subject,  arguing  that  this  case  was  not 
within  that  rule. 

Lord  Chief  Justice  Tindal. — It  seems  to  me  that,  if  this 
cause  were  to  go  down  again  to  trial,  it  must  still  be  left  to 
the  Jury  on  the  question  of  custom.  The  broker's  commis- 
don  affords  a  very  large  remuneration  for  his  trouble  in  pro- 
curing freights.  It  is  probably  for  this  reason  customary 
not  to  charge  commission  for  an  abortive  negotiation. 

Mr.  Justice  Park. — ^The  question  as  to  the  custom  was 


(a)  1  Car.  &  Payne,  384,  where  compensation  for  his  trouble,  if  he 

it  was  laid  down  by  Lord  Chief  executes  his  duties  in  such  a  man- 

Justice  Bevf ,  that  a  broker  cannot  ner  that  no  benefit  can  result  there- 

rwover  comnwrifm,  or  even  a  from. 

bbb2 
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1830.        the  only  one  that  could  have  been  left  to  the  Jury;  and 
their  verdict  is  conclusive. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


TWid^y  SayeRi  Assignee  of  Cort,  a  Bankrupt,  v.  Oarnett. 

Nov.  9th. 

A  bankrupt  can     X  HIS  was  an  action  of  assumpsit  tried  before  Lord  Chief 

r^imi^^^r  Justice  Tindal,  at  the  Sittings  at  GuildhaU  after  the  last 
to  support  or  to   term. 

defeat  the  com- 

minion,  oreren  The  act  of  bankruptcy  sought  to  be  established  by  the 
doubtful  act,  plaintiff  was  this: — On  the  17th  Julff,  1829,  the  bankrupt 
S^ht^blm  ^^  "^^®  *°  appointment  to  call  on  the  plaintiff  (a  credi- 
act  of  bankrupt-  tor).    On  that  day  he  was  met  by  the  witness,  who  asked 

CT 

him  if  he  had  called  upon  the  plaintiff;  when  the  bank- 
rupt answered,  that  "  he  had  gone  out  of  his  way  to  avoid 
Mr.  Sayer,  as  he  was  ashamed  to  see  him,  his  affairs  being 
in  such  a  bad  state." 

On  the  part  of  the  defendant,  it  was  proposed  to  call  the 
bankrupt,  to  explain  his  reason  for  not  going  down  the 
particular  street  in  which  his  creditor  lived.  It  was  ob- 
jected, for  the  plaintiff,  that  his  evidence  was  not  admissir 
ble.  For  the  defendant,  it  was  contended,  that  the  bank- 
rupt might  be  called  to  defeat  the  commission,  though  be 
could  not  be  called  to  support  it. 

His  Lordship,  however,  rejected  the  testimony  of  the 
bankrupt;  and  a  verdict  was  found  for  the  plaintiff. 

Mr.  Serjeant  T($ddy  now  moved  for  a  rule  nisi,  that  this 
verdict  might  be  set  aside,  and  a  new  trial  had^  on  the 
ground  that  the  evidence  of  the  bankrupt  had  been  im- 
properly rejected. — In  Oxlade  v.  Perehard,  Sheriff  of  Zom- 
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don{a)f  Lord  Kenyon  held  a  bankrupt  to  be  an  admissible         1830. 
witness  to  explain  a  doubtful  act,  which  might  or  might 
not  be  an  act  of  bankruptcy — whether  an  arrest  relied  up- 
on as  a  concerted  and  fraudulent  one^  was  so  or  not.     His 
Lordship  said,  "  that  it  certainly  was  a  principle  of  law, 
that  a  bankrupt  could  not  be  called  to  prove  an  act  of  bank- 
ruptcy committed  by  himself;  but  that  the  converse  of  that 
had  never  been  decided,  that  a  bankrupt  could  not  be 
called  to  disprove  it,  as,  to  explain  a  doubtful  or  equivocal 
act;  that  the  reason  why  a  bankrupt  could  not  be  called 
to  prove  an  act  of  bankruptcy  committed  by  himself  was, 
that  it  was  a  criminal  act  in  the  eye  of  the  law:  that  it  had 
been  decided  in  a  modem  case,  that  the  declaration  of  a 
bankrupt  [made  at  the  time]  was  admissible  evidence  to 
prove  quo  animo  he  had  left  his  house,  his  absconding  be- 
ing relied  upon  as  the  act  of  bankruptcy  {b) ;  and  that  he 
was  therefore  of  opinion  that,  in  that  case,  the  bankrupt 
was  an  admissible  witness  to  prove  whether  the  arrest  was 
a  concerted  one  or  an  adverse  one."    In  Hoffman  v.  Piii{c), 
Lord  EUenborough  held  the  contrary.    In  that  case,  there 
was  a  deed  of  assignment  by  the  bankrupt,  which  was  al- 
leged to  be  an  assignment  of  all  his  property,  and  conse- 
quently an  act  of  bankruptcy.     On  the  part  of  the  defend- 
ant, it  was  suggested  that  this  deed  was  not  an  act  of  bank- 
ruptcy;  that  in  fact  it  did  not  convey  the  whole  of  the 
bankrupt's  property,  but  was  an  assignment  of  a  part  only^ 
given  as  a  security  and  given  bondjide:  and,  to  prove  this, 
the  bankrupt  was  called.     He  was  asked  by  the  counsel 
for  the  defendant,  if  the  assignment  did  or  did  not  com- 
prise the  whole  of  his  property,  or  whether  he  had  any 
other  property  of  any  description,  except  what  was  con- 
tained in  that  deed.     This  was  objected  to,  on  the  part  of 


(a)  1  Efip.  Rep.  287-  Rep.  612. 

{h)  His  Lordship  aUuded  to  the         (c)  6  Esp.  Rep.  22. 
ease  of  Bateman  v.  Bailey,  6  Term 
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1830.  the  plaintiff,  as  being  virtually  calling  him  to  proYe  or  dia- 
prore  his  own  act  of  bankruptcy ;  it  being  an  act  of  bank- 
ruptcy or  not  as  the  effects  turned  out  to  be  or  not  to  be 
the  whole  of  his  property;  and  that  a  bankrupt  could  not 
be  asked  to  any  thing  affecting  his  act  of  bankruptcy, 
which  this  was.  The  defendant's  counsel  contended^  that 
a  bankrupt  may  be  calted  to  explain  a  doubtful  act,  which 
might  or  might  not  be  an  act  of  bankruptcy,  to  explain 
quo  ammo  it  was  done.  But  Lord  EUenborough  said: 
**  To  allow  this  would  go  the  length  of  taking  the  sting 
out  of  the  transaction  which  is  to  constitute  the  act  of 
bankruptcy.  He  might  be  asked  in  the  same  way,  did  he 
give  orders  to  have  himself  denied.  It  goes  to  defeat  the 
act  of  bankruptcy;  and,  by  a  similar  mode,  it  could  be 
made  a  mode  of  proof  of  the  bankruptcy.  It  cannot  be 
admitted."  These,  however,  are  mere  Nisi  PriMu  decisions. 
There  are  several  cases  in  banc  to  shew  that  the  bank* 
nipt  cannot  be  called  to  prove  an  act  of  bankruptcy,  or  the 
debt  of  the  petitioning*creditor,  or  any  other  matter  to 
support  the  commission  (a).  In  Morgan  v.  Prffor,  Lord 
Chief  Justice  Abbott  said  (6):  **  A  rule  has  been  long  es- 
tablished, that  a  bankrupt  cannot  give  evidence  to  prove 
any  fact  necessary  to  give  validity  to  the  commission."  Mr. 
Justice  Bay  ley  said:  *^  It  appears  to  me,  that  the  rule  was 
founded  upon  the  principle  of  interest  in  the  bankrupt" 
And  Mr.  Justice  HoWoyd  said :  '*  The  general  rule  is,  that 
a  witness  is  competent  unless  interested  in  the  event  of  the 
suit;  and  the  criterion  as  to  that  is,  whether  the  verdict 
can  be  given  in  evidence,  either  for  or  against  him,  in  any 
other  proceeding.  Here,  the  verdict  would  not  be  evi- 
dence either  for  or  against  the  bankrupt;  he  is  not,  there- 
fore, within  the  general  rule.    But  there  are  a  few  anoma* 


(a)  See  Chapman  v.  Gardner,  2      Barn.  &  Cress.  14 — SamUnon  r. 
H.  Blac.  279— Fiower  v.  Herbert,     Lqforat,  1  Canr.  &  Payne,  4d. 
Ibid.,  note^Morgan  v.  Pfyar,  2         (b)  2  Bam.  &  Cress.  17* 
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lous  cases  in  which  that  criterion  is  not  decisive  as  to  the  1830. 
admissibility  of  a  witness;  and  accordingly  it  has  been 
held,  chat,  in  an  action  by  assignees,  although  the  bank- 
rupt may  be  a  witness  for  other  purposes,  yet  he  cannot 
prove  the  act  of  bankruptcy,  trading,  or  petitioning-credi- 
tor's  debt,  because  those  circumstances  are  necessary,  not 
only  to  the  action,  but  to  the  commission  itself.  The  case 
of  Chapman  v.  Gardner  shews  that  the  bankrupt  was  con- 
sidered  interested  in  proving  each  of  those  facts,  lest  pro- 
ceedings should  be  had  to  supersede  the  commission ;  and 
for  that  reason  he  was  considered  as  incompetent.**  Binns 
V.  Tetley  {a)  is  the  only  authority  in  banc  upon  this  ex- 
press point.  At  the  trial  of  that  cause,  Mr.  Justice  Bay^ 
ley  ruled  that  the  bankrupt  (who  had  been  examined  in 
chief  to  increase  the  fund)  could  not  be  cross-examined  to 
any  fact  tending  to  defeat  the  commission.  The  case  af- 
terwards came  before  the  Court  of  Exchequer^  on  a  motion 
for  a  new  trial,  on  the  ground  that  the  evidence  had  been 
improperly  rejected.  Mr.  Baron  Graham  said:  ''  In  this 
case,  which  is  one,  perhaps,  of  very  considerable  import- 
ance, I  should  Jiave  thought  the  argument  for  opening  the 
mouth  of  the  bankrupt  upon  the  particular  subject  perfect- 
ly convincing  on  principle  derived  from  the  case  otBent  v. 
Baker  (b),  and  those  cases  which  have  followed  it  upon  the 
competency  of  witnesses.  I  should  have  said  that  it  was 
quite  clear  he  should  answer  the  question,  because  the 
event  of  the  suit  would  not  in  any  way  afiect  him.  But 
unfortunately  there  are  authorities  which  iiave  impressed 
on  my  mind  an  opinion,  expressed  by  Lord  EUenborough 
in  the  case  cited  from  Starkie  (c),  that  a  bankrupt  who  has 
obtained  his  certificate,  and  released  his  interest,  is  compe- 


(a)  I  M'Clel.  &  Younge,  397-  that ''  the  rule"  respectini^  the  ad- 

{h)  3  Term  Rep.  27.  missibility  of  the  bankrupt  "  is  re- 

(c)  "Reed  v.  Jamts,  1  Stark.  Rep.  stricted  to  evidence  affirming  or 

134,  where  his  Lordship  obsenred,  disaffirming  the  bankruptcy.** 


7S8.  CASES  IN  MICHAELMAS  TZBM, 

1830.  tent  to  prove  every  thing  relating  to  the  bankruptcy,  with 
the  exception  of  any  matter  tending  either  to  sustain  or  to 
defeat  the  commission,  without  distinction.  The  case  is 
an  anomaly,  an  exception  to  a  general  rule^  like  the  ex- 
cluding the  testimony  of  the  person  whose  name  has 
been  forged^  in  a  prosecution  for  forgery.  And  if  this  be 
really  the  law  of  the  case,  having  decisions  to  that  effect 
before  my  eyes,  and  being  called  upon  to  give  an  opinion 
on  this  point,  I  cannot  but  feel  myself  governed  by  them.** 
Mr.  Baron  Garraw  said:  *'  I  do  not  know  how  to  get  over 
the  authorities  which  distinguish  the  general  right  of  ex- 
amining the  bankrupt  from  the  power  of  questioning  him 
as  to  any  fact  necessary  to  support  or  impeach  the  bank- 
ruptcy. Under  the  pressure  of  all  these  authorities^  I  feel 
myself  bound  to  say  that  the  learned  Judge's  opinion  was 
correct.*'  And  Mr.  Baron  Hullock  said:  ''I  am  of  the 
same  opinion ;  and  I  regret  to  say  that  I  am  bound  to  ar- 
rive at  it  upon  authorities  which  I  do  not  feel  myself  strong 
enough  to  set  aside.  There  is  no  doubt  that  if  the  point 
that  has  occurred  were  res  nova^  Bent  v.  Baker  amd  Smith 
y.  Prager  {a)  would  be  decisive  authorities  (hat  the  bank- 
rupt would  be  a  competent  witness.  In  Morganyr.Pryor^ 
I  think  one  of  the  Judges  admits  that  the  cases  of  the  bank- 
rupt's incompetency  are  anomalous.  But  I  fear  that  the 
decided  cases  leave  the  present  almost  without  argument. 
I  had  occasion  to  consider  this  subject  in  the  case  o(SmaUr 
combe  v.  Bruges  (6) ;  and  certainly,  if  it  were  res  Integra^  I 
should  entertain  a  different  opinion  from  that  which  I  do 
But  the  point  has  been  already  determined  on  different  oc- 
casions. In  Hoffman  v.  Pitty  the  act  of  bankruptcy  was  an 
assignment,  as  it  is  here.  It  was  proposed  to  ask  the  bank- 
rupt whether  it  did  or  did  not  comprise  the  whole  of  his 
property,  that  is,  whether  it  did  or  did  not  constitute  an 
act  of  bankruptcy ;  but  Lord  Ellenborough  held,  precisely 
as  was  ruled  here,  that  the  question  could  not  be  put.    In 

(a)  3  Term  Rep.  7,  6(K  (h)  MK^lel.  46. 
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Reed  ▼.  Jones,  though  he  allowed  the  particular  question  1830. 
to  be  askedy  yet  he  admitted  the  rule  which  is  now  insisted 
on;  for  he  says — *  the  rule  is  restricted  to  evideuce  affirm- 
ing or  disaffirming  the  act  of  bankruptcy.' "  The  whole 
Court  in  that  case  seem  to  have  very  reluctantly  admitted 
the  rule  laid  down  in  the  Nisi  Prius  cases  above  referred  to. 

Lord  Chief  Justice  Tindal. — The  universal  understand- 
ing of  the  profession  of  a  rule  of  law  generally  laid  down 
in  the  text  books^  ought  not  to  be  lightly  over-ruled.     I 
am  clearly  of  opinion  that  a  bankrupt  is  not  admissible  as 
a  witness  either  for  the  purpose  of  supporting  or  of  defeat- 
ing the  commission  against  him.     It  by  no  means  appears 
to  me  to  be  a  necessary  consequence  of  the  rule  prohibit- 
ing his  being  called  in  support  of  the  commission,  that  he 
may  be  called  for  the  purpose  of  defeating  it.    It  is  true 
that  he  has  to  a  certain  extent  an  interest  in  supporting 
the  commission,  inasmuch  as  he  may  be  benefited  by  ob- 
taining his  certificate  of  conformity.     But,  has  he  not  also 
an  interest  in  defeating  it,  where  it  is  his  object  and  wish 
to  do  so?  In  the  case  of  Binns  v.  Tetley,  in  the  Court  of 
Exchequer^  it  was  expressly  held  that  a  bankrupt  who 
has  been  examined  in  chief,  to  increase  the  fund,  in  an  ac- 
tion by  his  assignee,  cannot  be  cross-examined  to  any  fact 
tending  to  defeat  the  commission.     He  cannot  surely, 
then,  be  called  directly  for  that  purpose.     See  the  mis- 
chief that  would  result  from  the  admission  of  such  a  doc- 
trine.   The  bankrupt  would  often  be  called  to  make  state- 
ments of  facts,  the  knowledge  of  which  must  necessarily  be 
confined  to  himself,  and  which  therefore  could  not  be  re- 
butted, and  thus  the  proceedings  under  many  commissions 
would  be  rendered  insecure  (£)•     The  practice  I  have 
above  stated  having  long  been  the  understood  law  of  fFesU 

(d)  Bat  see  the  case  of  Cook  v.  natory  of  the  motives  by  which  he 

Rogert  {poitf    Vol.  5,  p.  353),  was  actuated  in  making  a  pay- 

iwhere   the  bankrupt  was    per-  ment  to  a  particular  creditor, 
mitted  to  give  evidence  expla- 


740  CA8BS  IN  MICHAELMAS  TBRM^ 

IddO.  minster-Hall,  and  there  having  been  one  decision  of  a 
Court  of  law  in  support  of  it,  I  am  not  now  disposed  to 
impugn  it. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  I  recol- 
lect that  Lord  KenyotCs  decision  in  Oxlader*  Perckard  was 
very  much  questioned  at  the  time;  and  his  Lordship  after- 
wards  changed  his  opinion  upon  the  subject  Undoubt- 
edly^ the  bankrupt  has  an  interest  in  defeating,  as  well  as 
in  supporting  the  commission  against  him.  The  general 
understanding  of  the  profession  has  always  beeuj  that  he 
cannot  be  called  for  the  purpose  of  defeating  the  commis- 
sion. In  Elsom  v.  Br  alley  {a)  it  was  laid  down  that  a  bank- 
rupt cannot  be  a  witness  to  prove  any  fact  necessary  to 
support  the  commission;  and  that  it  is  immatelrial  whether 
a  question  for  such  purpose  be  asked  upon  examination  in 
chief  or  cross-examination:  it  is  equally  improper  in  both 
cases.  In  Binns  v.  Tetley,  Mr.  Justice  Holroydsays :  '*  They 
are  only  Nisi  Prius  cases  on  which  the  Court  now  founds 
itself;  but  every  Judge  in  Westminster-Hall,  I  believe, 
will  be  found  to  have  adopted  them  in  practice,  not  be- 
cause they  are  good  decisions,  but  because  they  are  deci- 


sions." 


Mr.  Justice  Gaselee. — With  the  sole  exception  of  Ox- 
lade  V.  Perckard,  the  general  understanding  of  fPestmins- 
ter-Hall  has  been,  that  a  bankrupt  cannot  be  examined 
either  for  the  purpose  of  supporting  the  commission  against 
him,  or  for  that  of  defeating  it. 

Mr.  Justice  Bosanquet. — I  am  also  of  opinion  that  the 
rule  prayed  should  not  be  granted;  the  only  effect  would 
be  the  calling  in  question  a  long  and  established  course  of 
practice,  which  appears  to  me  to  be  conclusive. 

Rule  refused. 

» 

(a)  1  Selwyn'8  Nist  Prius,  8th  edit.  263. 


IN  THB  FllUT  YXAft  OP  WIUm  lY.  t4l 

1830. 

Foster  and  Another  «•  Charles.  Wednaday^ 

»^  Na9. 1214. 

JLHIS  was  an  action  on  the  case^  wherein  the  plaintiffs  in  an  action  on 

charged  the  defendant  with  falsehood  and  fraud  in  cer-  &be^menta« 

tain  representations  made  hy  him  to  them  as  to  the  char-  ^"^"^n^^T 

acter  of  one  Jacque^  whom  the  plaintiffs  were  about  to  to  the  piaintifl^ 

take  into  their  employ  on  the  recommendation  of  the  de-  character  and 

fendant;  and  also  for  the  false  and  fraudulent  conceal-  STMrentoria- 

ment  of  what  the  defendant  knew  of  the  character  and  ^«"«'  *>«  Y" 

,  desirous  of  re- 

circumstances  oiJacque^  and  ought  to  have  communicated  commending  to 

<.     .  v        1  *    »MX*   f  \  them,  and  of  the 

to  the  plamtlffs  (a).  fraudulent  con- 

Plea,  the  general  issue.  cealmentoffiurts 

'  ®  ^  within  bts 

At  the  trial  before  Lord  Chief  Justice  TindcUi  at  the  knowledge,  and 

sittings  at  Guildt$aU  after  the  last  term,  his  Lordship  tohaverammu- 

told  the  Jury  it  was  for  them  to  say,  from  the  evidence  ^^J|^  J* 

before  them,  whether  the  defendant  had  made  the  repre-  Judge,  in  sub- 
stance, told  the 
sentations  in  question,  knowing  them  to  be  false,  with  a  jury,  that,  if 

design  to  benefit  himself  or  a  third  person,  in  either  of  ni^e'the  repre- 
which  cases  he  told  them  that  the  defendant  was  liable  fcniatjon* 

knowing  them 

for  the  damage  sustained  by  the  plaintiffs  in  consequence  to  be  faUe,  and 
of  such  representations;  and  that,  although  the  defendant  herefrom  to 
had  no  mtention  to  benefit  himself  by  the  statement  he  ^^^^P^at*^^*"* 
made,  yet  he  was  guilty  of  fraud  in  the  legal  acceptation  nud  in  the  le- 

,  gal  acceptation 

of  the  term,  and  answerable  in  damages,  provided  those  of  the  term,  and 
statements  were  false  withm  his  knowledge  at  the  time,  5^J][[|^*^!!^ 
and  the  plaintiffs  received  injury  therefrom.  though  he 

^  .  .     ,  made  the  repre- 

The  Jury  returned  a  verdict  for  the  plaintiffs  for  823/.,  sentations  with- 
the  amount  of  damage  proved;  but  at  the  same  time  stated  to  be'nefit  him^-*^ 

self  thereby. 

The  Jury  re- 
tnmed  a  Terdict  for  the  plaintifik,  accompanying  it  with  this  statement: — ^^  We  consider  that  there 
was  no  fraudulent  intention  on  the  part  of  the  defendant,  though  that  which  he  lias  done  legally 
constitutes  a  fraud."    The  Court  held  that  the  action  lay,  and  refused  to  enter  the  verdict  for  the 
defendant  on  this  finding. 

(0)  See  the  pleadings  and  the  statement  of  facts  on  a  former  trial, 
.ijOeyVol.  4,  p.  61. 


Charles. 
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1830.        that  they  wished  it  to  be  understood  that  there  was  no 
'     "^""^      fraud  on  the  part  of  the  defendant. 

Foster 

V.  His  Lordship  thereupon  asked  them  whether  they  were 

of  opinion  that  the  representations  made  by  the  defendant 
as  to  the  character  and  circumstances  of  Jacque  were  falscj 
and  whether  they  thought  that  the  defendant  knew  them 
to  be  false  at  the  time  of  making  them. 

The  foreman  of  the  Jury  answered — *'  We  consider  that 
there  was  no  fraudulent  intention  on  the  part  of  the  de- 
fendant^ though  that  which  he  has  done  legally  consti- 
tutes a  fraud.** 

Mr.  Serjeant  Jones^  on  the  part  of  the  defendant^  now 
moved  that  the  verdict  might  be  entered  for  the  defen- 
dant, on  the  ground  that  it  was  in  effect  a  verdict  of  not 
guilty ;  or  that  a  new  trial  might  be  had,  on  the  ground  of 
misdirection. — If  a  party,  from  inadvertence,  make  a  false 
statement,  he  is  clearly  not  liable  for  the  consequences  re- 
sulting from  such  false  statement.  Hayctafi  v.  Creasy  (a). 
But,  if  the  statement  be  made  with  intent  to  deceive,  he 
is  liable.  The  present  case  is  equally  removed  from  both 
these  positions :  it  is  a  false  statement  (or  a  concealment 
of  facts  touching  the  character  and  circumstances  of  the 
party  recommended^  which  ought  to  have  been  commu- 
nicated), without  any  intent  to  deceive  the  plaintiffs.  There 
is  no  authority  in  law  to  shew  that  mere  falsehood,  de- 
void of  an  intent  to  defraudj  is  the  ground  of  an  action. 

[Lord  Chief  Justice  JindaL — Are  not  the  cases  you  are 
about  to  cite  exceptions  to  the  general  rule?  Exceptio pro- 
bat  regulamJ] 

This  action  came  in  lieu  of  the  old  writ  of  deceit.  In 
Pasley  v.  Freeman  (6),  Mr.  Justice  BuUer^  in  his  judgment^ 

(a)  2  ERSt,  92.  tent   to   dtfraud    the    plaintift 
(6)  3  Term  Rep.  51,  where  it  whereby  the  plaintiff  receives  da« 
was  held  that  a  false  affirmation  mage,  is  the  gromid  of  action  up- 
made  by  the  defendant  with  in-  on  the  case  in  tiie  aatiue  of  de* 
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goes  very  fully  into  the  question.  He  says  (a):  "The 
foundation  of  this  action  is  fraud  and  deceit  in  the  defend- 
ant, and  damage  to  the  plaintiffs.  And  the  question  is, 
whether  an  action  thus  founded  can  be  sustained  in  a  Court 
of  law.  Fraud  without  damage,  or  damage  without  fraud, 
gives  no  cause  of  action;  but,  where  these  two  concur,  an 
action  lies.  I  agree  that  an  action  cannot  be  supported 
for  telling  a  bare  naked  lie;  but  that  I  define  to  be,  say- 
ing a  thing  which  is  false,  knowing  or  not  knowing  it  to  be 
$0f  and  withoui  any  design  to  injure,  cheat,  or  deceive  ano^ 
ther  person.  Every  deceit  comprehends  a  lie;  but  a  de- 
ceit is  more  than  a  lie,  on  account  of  the  view  with  which 
it  is  practised,  its  being  coupled  with  some  dealing,  and 
the  injury  which  it  is  calculated  to  occasion,  and  does  occa- 
sion, to  another  person.*'  In  Haycrafi  v.  Creasy,  an  af- 
firmation of  knowledge  which  the  party  did  not  possess, 
was  held  not  to  be  actionable  (6).  Mr.  Justice  Lawrence 
there  said  (c):  ''I  have  always  understood  the  doctrine 
laid  down  in  Pasley  v.  Freeman  to  be,  that  without  fraud 
there  was  no  cause  of  action.  I  collect  that  from  the  opin- 
ion delivered  by  each  of  the  Judges  who  concurred  in  that 


1830. 


cdt;  and  that,  in  snch  an  action, 
it  is  not  necessary  that  the  de- 
fendant should  be  benefited  by  the 
deceit,  or  that  he  should  collude 
with  the  person  who  is. 

(a)  Ibid.  56. 

(6)  The  note  of  that  case  is  as 
folloY^ : — ^To  an  inquiry  concern- 
ing the  credit  of  another  who 
was  recommended  to  deal  with  the 
plaintiff,  a  representation  by  the 
defendant  that  the  party  might 
safely  be  credited,  and  that  he 
spoke  this  from  hi$  own  knowledge, 
and  not  from  hearsay,  will  not 
sustain  an  action  on  the  case  for 
damages,  on  account  of  aloss  sus- 


tained by  the  default  of  the  party, 
who  turned  out  to  be  a  person  of 
no  credit — provided  it  appear  that 
such  representation  was  made  by 
the  defendant  hon&fide^  and  >vith 
a  belief  of  the  truth  of  it ;  for,  the 
foundation  of  the  action  is  fraud 
and  deceit  in  the  defendant,  and 
damage  to  the  pluntiff  by  means 
thereof:  and,  taking  the  assertion 
of  knowledge  tecundum  snhjectam 
nutieriam,  viz,  the  credit  of  ano- 
ther, it  meant  no  other  than  a 
strong  belief  founded  upon  what 
appeared  to  the  defendant  to  be 
reasonable  and  certain  groundsl 
(c)  2  East,  106. 
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judgment.  If  this  ease  had  gone  to  the  Jury  on  the  groimd 
of  frauds  I  cannot  say  there  wotdd  have  been  no  evidence 
to  support  the  verdict:  but  the  case  went  to  them  on  the 
ground,  that,  thou^  the  defendant  were  himself  a  dupe, 
yet,  if  the  representation  made  by  him  were  false,  he  wav 
answerable.  Then  the  question  is,  whedier,  if  a  peraon 
assert  that  be  knows  such  an  one  to  be  a  person  of  fortune, 
and  the  fact  be  otherwise,  although  the  party  making  the 
assertion  believed  it  to  be  true,  an  action  will  lie  to  recover 
damages  lor  an  injury  sustained  in  consequence  of  snck 
misrepresentation,  it  does  not  appear  that  any  of  dw 
Judges  went  this  length  in  Padey  v.  Freemmm.  In  order 
to  support  the  action,  the  representation  must  be  made 
maio  ammo.  It  is  not  necessary  that  the  party  should  gam 
or  intend  to  gain  any  thing  for  hmself  by  it;  but,  if  be 
make  it  with  a  malidous  intention  tliat  another  should  be 
injured  by  it,  he  shall  make  compensation  in  damages. 
But  there  must  be  something  more  than  misapprehension 
or  mistake.*'  In  Eyre  v.  DuMjbrdX<»)»  Mv.  Justice  Qrage 
said:  *'  It  baa  been  already  decided,  in  Pmdey  v.  Freemam^ 


(a)  1  East,  318.  The  defend- 
ant having  had  a  credit  lodged 
with  him  by  a  foreign  house  in 
favonr  of  one  W.  T.  to  a  certain 
amoimty  u|K)n  an  express  stipnla- 
tion  that  W,  T.  should  previously 
lodge  in  his  hands  goods  to  treble 
the  amount;  and,  being  applied 
to  by  the  plaintifis  for  informal 
tion  touching  the  responsibility  of 
W,  T.,  answered  that  he  knew 
nothing  of  W.  T.  himself  but 
what  he  had  learned  from  his  cor- 
respondent ;  but  that  he  had  a  cre- 
dit lodged  with  him  for  so  much  by 
a  readable  house  at  Hamburg, 
which  he  held  at  W,  TH  disposal 
(omitting  the  condition),  and  that, 
upon  a  view  of  all  the  cireumstances 


which  had  come  to  his  (the  defend- 
ant's) knowledge,  the  plaintiffs  might 
ejecute  W,  T*s  order  with  safety; 
VIM.  an  order  for  the  sale  and  deli- 
very of  goods  on  credit.  In  an 
action  on  the  case  to  recover  da- 
mages incurred  by  the  plaintifis  in 
consequence  of  having  trusted  W. 
T,  on  this  representation — it  was 
held  that  there  was  a  material 
suppresrion  of  the  truth,  and  en- 
dence  sufficient  for  the  Jury  to 
find  fraud,  which  is  the  gist  of  tiie 
action;  although  the  defendant 
had  no  immediate  interest  in  mak<- 
ing  the  false  representation;  and 
although,  at  the  time  when  it  was 
made,  he  added  that  he  gave  the 
advice  without  pr^udke  to  himself* 
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that  an  action  will  lie  for  making  a  false  representation  of  1930. 
a  person's  character  in  order  to  deceive  another  who  in- 
quires for  information  concerning  it.  The  action,  it  was 
there  holdeni  is  founded  on  fraud,  and  an  no  other  ground 
eon  it  be  maintained**  In  Tapp  ▼.  Lee  (a),  which  was  an 
action  on  the  case  for  giving  a  false  character  to  a  trades* 
man,  whereby  he  was  induced  to  trust  an  insolvent  person, 
the  Court  held  that  fraud  was  necessary  to  support  the 
action.  Mr.  Justice  Chambre  there  said :  ^'  Fraud  may  con- 
sist as  well  in  the  suppression  of  what  is  true,  as  in  the  re- 
presentation of  what  is  false.  If  a  man,  professing  to  an- 
swer a  question,  select  those  facts  only  which  are  Kkely  to 
give  a  credit  to  the  person  of  whom  he  speaks,  and  keep 
back  the  rest,  he  is  a  more  artful  knave  than  he  who  teHs 
a  direct  fiilsehood.  As  to  the  case  oiHaycraft  v.  Creasy ^ 
'  1  agree  with  the  majority  of  the  Judges  who  decided  the 
point  of  law.  In  that  case  there  was  no  fraud;  hut  fraud 
is  the  foundation  of  the  action.  There,  the  defendant 
himself  was  misled;  every  thing  which  he  stated  he  believ- 
ed; the  ground  of  action  therefore  totally  failed." 

It  is  clear  from  all  these  authorities,  that  this  verdict  is 
in  effect  a  verdict  for  the  defendant.  The  intent  of  the 
party  making  the  representation  is  parcel  of  the  inquiry. 
Every  Judge,  in  stating  the  rule,  from  the  time  of  Pasley 
V.  Freeman  to  the  present,  has  laid  down  both  falsehood 
and  fraud  to  be  essential  and  necessary  to  the  maintaining 
of  the  action.  If  no  intent  to  deceive  the  party  to  whom 
the  representation  is  made  were  averred  in  pleading,  the 
dedajation  would  be  demurrable. 

Lord  Chief  Justice  TiNDAL.-^It  appears  to  me  that  no 
snflkient  ground  has  been  Aewn  to  induce  the  Court  to 
disturb  the  verdict  given  in  this  case.  The  question 
seems  to  have  arisen  on  a  misconception  of  the  statement 

(a)  3  Bos.  &  Pull.  367. 
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1830.  made  by  the  Jury  when  they  found  their  verdict.  They 
assessed  the  damages  at  823/.^  and  added,  that  they  con- 
sidered that  there  was  no  fraudulent  intention  on  the  part 
of  the  defendant  in  making  the  representation  upon  which 
the  action  was  founded,  though  in  point  of  law  he  was 
guilty  of  fraud.  Their  attention  had,  in  the  summing  up, 
been  called  to  two  motives  which  might  be  supposed  to 
have  actuated  the  defendant— ;/IrW,  a  desire  to  benefit  him- 
self by  the  false  representation — secondly,  a  desire  of  ren- 
dering a  service  to  the  party  he  was  recommending:  and  I 
explained  to  them  that  the  defendant  was  in  law  guilty  of 
fraud,  if  he,  though  without  any  intention  thereby  to  bene- 
fit himself,  made  statements  that  were  false  in  fact,  and 
false  within  his  own  knowledge,  provided  any  injury  had 
resulted  therefrom  to  the  pluntiffs,  AH  that  I  understood 
the  Jury  to  have  found  was,  that  the  defendant  was  not 
actuated  by  the  baser  motive  of  seeking  to  benefit  himself 
by  the  false  statements  he  made,  but  merely  that  he  was 
guilty  of  fraud  in  law.  The  question,  therefore,  is,  whe- 
ther a  party  who  utters  that  which  he  at  the  time  knows 
to  be  false,  and  thereby  occasions  damage  to  another,  is 
not  liable  for  the  consequences  of  such  false  representa- 
tion. I  have  heard  nothing  in  the  argument  calculated  to 
shake  the  opinion  I  entertained  at  the  trial.  It  seems  to 
me  that  it  would  be  extremely  dangerous  to  set  afloat  such 
a  doctrine  as  that  contended  for  on  the  part  of  the  defend- 
ant. Ill  disposed  persons  might  then  with  impunity  mis- 
lead others,  seeking  shelter  under  some  motive  within  their 
own  breasts.  The  confusion  in  this  case  has  arisen  frx>m 
not  properly  distinguishing  between  that  species  of  fraud 
which  is  the  legal  consequence  of  a  wrongful  act,  and 
moral  fraud,  from  the  imputation  of  which  the  Jury  seemed 
anxious  to  free  the  defendant.  Although  the  legal  result 
of  an  act  which  operates  an  injury  to  another  may  be  that 
the  party  doing  that  act  is  guilty  of  fraud,  yet  it  by  no 
means  follows  that  the  act  is  in  itself  dishonest  or  immoral. 
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Upon  the  wholcj  it  seems  to  me,  that,  when  the  statement        l^^- 
accompanying  the  finding  of  the  Jury  is  properly  explain* 
ed,  the  case  is  free  from  all  doubt. 

Mr*  Justice  Park. — ^I  am  of  the  same  opinion.  The 
case  of  Pasley  v.  Freeman  created  a  considerable  sensa- 
tion at  the  time  it  was  decided.  Mr.  Justice  Grose  on 
that  occasion  differed  from  the  rest  of  the  Courts  and  his 
opinion  was  afterwards  held  to  be  correct.  The  rule  is 
well  laid  down  by  Mr.  Justice  Chambre  in  the  case  of 
Tapp  V.  Lee  {a),  as  also  by  my  Lord  Chief  Justice  on  the 
former  motion  in  this  cause.  It  had  there  been  insisted, 
on  the  part  of  the  defendant^  '^  that  it  was  not  sufficient 
for  a  plaintiff,  in  order  to  ground  an  action  for  deceit 
against  the  defendant  for  misrepresenting  or  mis-stating 
the  circumstances  or  character  of  a  third  person,  to  shew 
that  the  representation  is  false  within  the  knowledge  of  the 
party  making  it,  and  that  damage  has  actually  accrued 
to  the  person  to  whom  it  was  made;  but  that  he  must 
also  shew  that  the  defendant  was  actuated  by  malice  or 
aome  interested  motive.**  But,  his  Lordship  said — ''  I  am 
not  aware  of  any  authority  for  such  a  proposition,  and  it 
appears  to  me  to  be  immaterial  what  the  motive  might  be. 
The  law  will  infer  an  improper  motive,  if  a  party  make  an 
incorrect  or  wrong  statement,  if  such  statement  be  shewn 
to  be  false  within  his  own  knowledge,  and  is  proved  to 
have  occasioned  a  damage  or  injury  to  the  person  to  whom 
it  is  made.**  In  the  present  instance  it  is  manifest  that  the 
Jury  merely  intended  to  distinguish  between  the  imputa- 
tion of  sordid  motives  in  the  defendant,  and  that  which 
constituted  a  legal  fraud.  I  am  therefore  of  opinion  that 
there  is  no  pretence  for  disturbing  the  verdict 

Mr.  Justice  Gaselee. — It  seems  to  me  that  the  only 

* 

(a)  3  Bos.  &  PuU  371,  cited  anie^  Vol.  4,  p.  70. 
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possible  doubt  that  could  arise  in  this  case  is,  whether  this 
verdict  was  a  perfect  finding.  Had  it  stood  alone,  there 
might  perhaps  have  been  some  ground  for  doubt;  but» 
when  it  comes  to  be  explained,  as  my  Lord  Chief  Justice 
has  explained  it,  all  doubt  is  removed,  and  the  finding  ap- 
pears correct.  That  which  the  Jury  understood  by  a  frau- 
dulent intention  was,  a  sordid  motive  arising  from  personal 
interest:  and  that  species  of  fraud  they  meant  to  negative. 
If,  however  (as  is  perfectly  clear  upon  the  foots  of  the 
case),  the  defendant  intended  to  deceive  the  plaintiffs  in 
the  representations  he  made  as  to  the  character  and  cir- 
cumstances of  Jacque^  and  damage  resulted  to  the  plain- 
tiffs, that  is  what  the  law  calls  a  fraud,  and  is  sufficient  to 
support  the  action. 


Mr.  Justice  Bosanquet. — ^The  obvious  meaning  of  the 
finding  is,  that  the  Jury  thought,  that,  though  the  defend- 
ant had  been  guilty  of  fraud  in  the  legal  acceptation  of  the 
term,  still  that  his  object  was  not  to  benefit  himself  there- 
by, but  probably  to  do  a  service  to  the  person  he  was  re- 
commending. But,  whatever  might  have  been  his  motives^ 
he  is  liable  for  the  consequences  of  his  false  representations, 
inasmuch  as  they  were  false  within  his  own  knowledge,  and 
occasioned  injury  to  the  plaintiffs.  There  ia  consequently 
no  ground  for  disturbing  the  verdict. 

Rule  refused. 


Srte.  Scott  *.  Lark.ns. 

Holy  Thursday  UN  a  former  day  in  this  term,  Mr.  Serjeant  Wilde  ob- 

day,  and  there-  taincd  a  rulc  fdsi  to  Set  aside  a  writ  of  capias  ad  saiisfad' 

reckoned^^ne  ^^^^^  issued  in  this  cause,  on  the  ground  of  irregularity. 

dI^fo^r"j^"  The  irregularity  complained  of  was,  that  the  first  writ  of 

fiu  agdnstbai] 
to  lie  in  tbc  office. 
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scire  facias  {a)  had  not  lain  In  the  office  the  time  required         iSdO. 
by  the  practice  of  the  Court,  viz.  four  clear  juridical  days,; 
The  writ  lay  from  Saturday  until  the  Friday  following, 
the  intervening  Thursday  being  Holy  Thursday. 

Mr.  Seijeant  Taddy  now  shewed  cause  upon  an  affida- 
vit which  stated  that  the  office  was  open  on  Holy  Thur»^ 
day  as  upon  any  other  holidiSLy.  He  referred  to  the  case 
of  Cresswell  v.  Green  (£),  where  it  was  held  that  an  inter- 
vening Sunday  is  to  be  reckoned  as  one  of  the  eight  days 
in  (iill  term  given  to  bail  to  render  their  principal  after  the 
return  of  the  writ. 

Mr.  Serjeant  Wilde^  in  support  of  his  rule.  —  Holy 
Thursday  is  to  all  intents  the  same  as  Sunday*  It  is  true 
that,  on  the  former  day,  search  may  be  made  in  the  office ; 
but  that  is  only  on  payment  of  extra  fees,  which  is  not 
within  the  intention  of  the  rule.  Walhen  v.  Beaumont  (c), 
and  Howard  v.  Smith  (cQ,  are  authorities  to  shew  that  an 
intervening  Sunday  \&  not  to  be  reckoned  as  one  of  the 
four  days* 

Lord  Chief  Justice  Tindal. — ^The  object  of  the  rule  is, 
that  the  bail  should  have  four  clear  days  in  which  to  go 
freely  to  search  in  the  office  to  ascertain  whether  any 
writ  has  been  lodged  in  the  cause  against  them.  If  it  had 
appeared  in  the  plaintiff's  affidavit,  that  the  office  was  open 
on  Holy  Thursday  as  on  any  other  day,  that  might  have 
been  an  answer  to  the  motion ;  but  it  is  very  guardedly 
sworn,  that  the  office  is  open  on  that  day  as  upon  other 
holidays.    Now,  we  know  that,  under  these  circumstances, 

(a)  The  Sheriff  had  been  direct-  Vol.  2,  p.  479),  expressed  ex- 

ed  to  return  two  nihU$ — a  practice  treme  disapprobation, 
of  which  the  Court,  upon  this  as         (6)  14  East,  537. 
well  as  on  other  occasions  (see         (c)  11  East,  271. 
Beddington  v,  Beddington,  Ante,         (d)  1  Bani.  &  Aid.  628. 
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search  could  only  be  made  on  payment  of  extra  feet. 
The  bail  do  not  therefore  seem  to  have  been  placed  in  the 
situation  in  which  it  was  intended  that  they  should  be 
placed. 

Cases  of  this  description,  where  the  Sheriff  is  directed 
to  return  two  nMls  (doing  violence  to  the  language  of  the 
writ),  ought  to  be  watched  as  narrowly  as  possible*  It  is  a 
practice  that  is  not  founded  in  good  sense — 


The  rest  of  the  Court  concurrmg — 


Rule  absolute. 


Nov.  12M. 

The  defend- 
ants were  ap- 
pointed direc- 
ton  of  »  Joint 
stock  company 
for  supplying 
the  town  of 
Brighton  witb 
water,  attended 
meetings  of  tlie 
directors,  and 


DOUBLBDAY  V.  MuSKETT  and  LOUSADA. 

JL  HIS  was  an  action  of  assumpsit  for  work  and  labour 
performed  by  the  plaintiff,  an  excavator,  for  a  joint-stock 
company  which  was  about  to  be  established  for  the  sup- 
plying the  town  of  Brighton  with  water,  of  which  company 
the  defendants  were  alleged  to  have  been  directors. 
The  cause  was  tried  before  Mr.  Justice  Gaselee,  at  the 
ted  and  'Summer  Assizes  for  the  county  of  Sussex,  in  1829.  The 
paid  theSrst  in-  evidence  was  as  follows  :— 
the  number  of        The  Company  in  question  was  projected  in  August, 

shares  required 
to  qualify  them 
to  act  as  direc- 
tors.   The  reso- 
lutions entered 

f^tion'^of  d^  ing  resolutions  were  passed :— 

company,  and 
the  prospectus 
subsequently  is- 
sued, stated 
that  an  act  of 
Parliament 

would  be  applied  for  to  regulate  and  establish  the  company.  After  (he  defendants  had  ceased  to 
attend  meetings  of  the  company,  the  directors  advertised  for  tenders  for  the  excavatioix  of  reser» 
Toirs,  and  employed  the  plaintiff  to  do  the  necessary  works : — Held,  that  the  defendants  (they 
having  once  accepted  the  office  of  directors,  and  not  having  since  done  any  act  to  divest  tbenuttves 
of  the  responsibility  attached  to  that  character)  were  liable  to  the  plaintiff  for  the  work  done  by 
him,  although  they  were  not  actually  parties  to  the  oontrai^t,  and  although  no  act  of  Pailiimcnt 
for  incorporating  the  company  had  been  obtained. 


1825.  A  meeting  of  parties  desirous  of  becoming  mem- 
bers was  held  on  the  9th  of  September,  in  that  year,  for 
the  purpose  of  establishing  the  concern,  when  the  foUow- 


*^  Resolved— That  a  company  be  formed  for  the  better 
supplying  with  water  the  inhabitants  of  the  several  pa- 
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rishes  of  Brighthelmsiane,  Hove,  Preston,   Ovingdean,        1830; 
and  Roitingdean,  in  the  county  of  Sussex,  to  consist  of     jvioblbdat 
the  several  persons  now  present^  and  such  others  as  shall  «• 

MOSKKTT 

become  subscribers,  subject  to  the  regulations  now  and 
hereafter  to  be  made — 

"  That  the  said  company  be  called  The  Brighton  Water 
Company^^ 

''That,  for  the  purpose  aforesaid,  HoUis  SoUjf  and 
£.  H.  Cretuy,  now  present,  be  a  committee  of  the  di- 
rectors of  the  said  company,  together  with  Major  V,  Rus^ 
sell,  J.  B»  Lousada,  and  J.  A.  Muskeit  (the  defendants), 
if  they  accept  such  appointment,  for  the  general  manage-* 
ment  of  the  affairs  of  the  said  company — 

''That  HolUs  Solly,  Esq.,  be  the  chairman  of  the  said 
company  of  directors — 

That  Major  Russell  be  the  deputy  chairman — 
That  Messrs.  TampUn  %  Co.  be  the  treasurers  or 
bankers  of  the  said  company — 

"  That  Mr.  George  Chapman  be  the  clerk  and  solici- 
tor of  the  same— ^ 

"  That  appHcation  to  Parliament  be  made  in  the  ensuing 
session  for  a  bill  to  carry  into  effect  the  said  undertaking; 
and  that  the  solicitor  do  give  the  usual  and  necessary 
notices.** 

The  defendants  consented  to  become  directors  of  the 
company,  and  certain  shares  therein  were  allotted  to  them, 
upon  which  they  paid  the  first  instalments.  The  follow- 
ing were  minutes  or  entries  in  the  books  of  the  company, 
of  the  resolutions  entered  into  at  two  several  meetings 
held  on  the  17th  t3^  September. 

"  Present,  HoUis  SoUy^  E.  H.  Creasy,  Major  Resell, 
B.  Gregory,  J.  B.  Lousada,  Charles  GeU,  G.  A.  Muskett, 
G.  Chapman, 

"  Resolved — ^That  the  minutes  of  the  meeting  held  on 
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1830.         the  9th  day  of  September  instant,  be  confirmed — ^Tbat 
'     *     '       the  sum  of  100,000/,  be  subscribed  in  one  thousand  shares 
v.  of  lOOL  each ;  and  that  the  sum  of  21.  lOs.  per  share  be 

MusKETT.  p^j  J  '^^^  ^Y^^  hands  of  the  treasurers  at  the  time  subscrib- 
ing— ^That  twenty  shares  be  the  qualification  or  number 
to  be  held  by  each  person  in  the  direction. 

(Signed)    H.  SoUy^  Chairman.*' 


At  an  adjourned  meeting,  held  the  same  day : — 

''  Present,  Major  Russell,  Charles  GeU,  E.  H.  Creasy^ 
George  Chapman^  and  G.  A.  MusketU 

*'  Mr.  Chapman  reported  to  the  meeting,  that,  having 
seen  Mr.  Kemp  this  day,  since  the  former  meeting,  Mr. 
Kemp  consented  that  a  trial  for  water  should  be  made  by 
the  company  on  White  Howie  IRU,  without  any  charge 
on  his  part  for  the  same.'* 

A  meeting  was  also  held  on  the  19th  September,  at 
which  it  was  resolved  that  a  trial  for  water  should  be  made 
on  White  Hawke  Hill;  and  that  a  call  should  be  made  of 
2/.  \0s.  on  each  share.  The  defendant  Muskett  was  pre- 
sent at  this  meeting. 

On  the  28th  October,  another  meeting  was  held,  at 
which  the  defendant  Lousada  was  present;  but  neither 
of  the  defendants  attended  any  of  the  subsequent  meet- 
ings of  the  company* 

On  the  30th  December,  a  further  meeting  was  held, 
when  the  engineer  who  had  been  employed  by  tbe  com* 
pany  for  the  purpose  of  boring  for  water  on  White  Hawke 
Hill,  reported  that  water  had  been  found,  and  handed  in 
an  estimate  of  the  probable  expense  of  the  undertaking. 

On  the  3rd  January,  1826,  the  following  advertise- 
ment for  tenders  for  excavating  and  forming  reservoirs, 
was  inserted  by  the  directors  in  a  Brighton  newspaper: — 
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"Brighton  Water  Company*  1830. 

"  To  excavators,  diggers,  and  others.  DoiiimiT 

"  The  directors  of  the  Brighton  Water  Company  are  »• 

ready  to  receive  proposals  for  excavating  and  removmg 
the  earth  and  chalk  for  forming  one  or  more  reservoirs. 
Particulars  may  be  had  between  the  hours  of  ten  and 
twelve  in  the  forenoon,  at  the  office  of  Mr.  Chapman^  soli- 
citor. No.  1,  Dorset  Gardens^  where  the  plan  and  speci- 
fications may  be  seen.  The  tenders  are  required  to  be 
delivered  on  or  before  the  13th  instant." 

The  plaintiff  sent  in  a  tender,  which  was  accepted  by 
the  directors,  and  the  work  for  which  the  action  was 
brought  was  accordingly  done. 

On  the  16th  January,  a  prospectus  was  issued  detail* 
ing  the  object  for  which  the  company  was  formed.  This 
prospectus  was  headed,  "  The  Brighton  Water  Com- 
pany;" and,  after  giving  the  names  of  the  directors  (a- 
mongst  which  were  those  of  the  defendants),  engineer,  and 
solicitor,  stated,  inter  alia,  as  follows]: — 

''That  a  company  had  been  formed  for  the  ample  sup- 
ply of  Brighton  and  its  vicmity  with  pure  and  unconta- 
minated  water — 

''That  the  Brighton  Water  Company  had  been  suc- 
cessful in  obtaining  an  abundant  supply  of  water  from  a 
spring  into  which  they  had  already  sunk  a  shaft,  in  the 
vicinity  of  the  town ;  and  were  rapidly  proceeding  in  the 
construction  of  reservoirs  and  other  requisite  works;  on 
the  establishment  of  which  they  had  agreed  for  the  pur- 
chase of  ample  plots  of  freehold  ground,  in  situations  the 
most  advantageous,  and  at  such  an  elevation  as  would 
enable  them  to  supply  the.  whole  town — 

"  That  application  would  be  made  to  Parliament  in  the 
then  semon^for  leave  to  bring  in  a  bill  to  regulate  and  estab^ 
Ush  the  company;  for  which  proper  notice  would  be  given — 
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]8da  <'  That  the  undertaking  consieted  of  one  diousaiid 

J    "  shares;  and  that,  towards  the  disbursement  for  the  lands 

V.  agreed  for,  and  for  every  expense  of  compl^i^  die  works 

requisite  for  the  supply  of  Brighton,  according  to  the  phms 
and  estimates  of  the  company's  engineer,  including  such 
mains  as  should  allow  of  their  future  extension,  the  capital 
proposed  to  be  raised  was  25,000/.,  being  25L  per  share, 
of  which  21.  I0«.  per  share  was  payable  at  the  time  of  sub^ 
scribing,  and  the  remainder  by  quarter^  instalment — 

**  That  a  discount  of  61.  per  cent,  per  amnm  would  be 
allowed  to  any  proprietor  chusing  to  pay  hia  instalments 
in  advance — and 

*'  That  a  proprietorship  of  twenty  shares  should  be  a  di- 
rector's qualification." 

The  plaintifi^'s  tender  was  accepted;  and  at  a  meetings 
held  on  the  30th  March,  1826,  a  resolution  was  entered 
into  by  the  directors,  agreeing  to  pay  him  for  the  excava^ 
tions  at  a  certain  rate  per  square  yard.  No  act  of  Parlia- 
ment for  incorporating  the  company  was  obtained;  and 
ultimately  the  project  was  abandoned.  There  was  no 
evidence  that  the  defendants  had  ever  ceased  to  be  direc- 
tors. 

The  learned  Judge  left  it  to  the  Jury  to  say,  whedier 
the  defendants  had  agreed  to  become  directors,  and  had 
acted  as  such,  and  paid  the  deposit  on  the  shares  allotted 
to  them  in  that  capacity ;  telling  them,  that,  if  they  had 
done  so,  they  were  liable  for  the  plaintiff's  demand* 

The  Jury  returned  a  verdict  for  the  plaintiff-— damages^ 
598/.  17^.  &/. 

Mr*  Serjeant  Wilde,  in  Miehaebnas  Term,  18S9,  obtun^ 
ed  a  rule  m»i  that  this  verdict  might  be  set  aside,  and  a 
nonsuit  entered,  on  the  ground  that  it  was  not  warranted  by 
the  evidence. — He  submitted  that  the  defendants  were  not 
partners  in  any  joint  concern;  that  the  object  for  which 
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the  proposed  company  was  to  be  estabKshed  was  very  li-        1830. 
mited.  and  could  not  be  efiected  without  the  sanction  of    J*    ^^'"^ 

DOUBLEDAT 

an  act  of  Parliament;  that  neither  of  the  defendants  had  v. 

taken  part  in  any  proceedings  of  the  company  since  the 
meeting  of  the  S8th  October,  18^;  that  they  had  had  no 
notice  of  the  contract  entered  into  by  the  rest  of  the  direc- 
tors with  the  plaintiff;  and  that  the  mere  fact  of  their  hav- 
ing long  antecedently  to  the  date  of  the  contract  attended 
meetings  of  the  company,  gave  their  co'directors  no  implied 
aathority  to  bind  their  credit  to  an  unlimited  extent  in  the 
prosecution  of  an  unsanctioned  speculation. 

The  case  stood  over  for  the  decision  of  Fax  v.  dif' 
ton  {a),  which  it  was  supposed  would  decide  the  general 
question  involved  in  this  and  several  other  similar  cases. 
Judgment  having  been  given  in  that  case  at  the  close  of 
the  last  term,  and  the  relative  situations  of  the  defendants 
in  that  case  and  the  present  differing,  cause  was  on  a  for- 
mer day  in  this  term  shewn  against  this  rule  by — 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Jones. — ^There  is 
no  pretence  for  disturbing  this  verdict*  It  appears  that, 
at  a  meeting  held  on  the  9th  September,  1825|  it  was  re- 
solved that  a  company  should  be  formed  for  certain  pur- 
poses; and  that  certain  persons  (amongst  whom  were  the 
defendants)  should  be  a  committee  of  directors  for  the 
general  management  of  the  affairs  of  the  company.  The 
defendants  were  not  present  at  this  meeting;  but,  on  the 
17th  of  the  same  month,  another  meeting  was  held,  at 
which  both  the  defendants  were  present,  when  it  was  re- 
solved that  the  minutes  of  the  meeting  held  on  the  9th 
should  be  confirmed.  The  defendants,  therefore,  accept- 
ed the  appointment  of  directors  for  the  management  of  the 
affairs  of  the  company.    They  afterwards  attended  other 

(a)  AnU,  p.  676. 
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IdSO.        meetings,  and  were  parties  to  the  resolutions  adopted  at 
J^"^^^      those  meetings;  and  they  also  accepted  the  number  of 
«•  shares  necessary  to  qualify  them  to  act  as  directCNrsy  and 

paid  the  deposits  thereon.  Being  thus  once  &irly  dothed 
with  the  character  of  directors,  they  became  liable  for  aU 
debts  incurred  by  the  authority  of  the  committee,  and  re- 
mained so  liable  at  the  time  the  contract  upoa  which  this 
action  is  brought  was  entered  into  by  their  co-directors 
with  the  plaintiff;  they  having  done  nothing  to  relieve  them- 
selves  from  the  responsibility  imposed  upon  them  by  their 
acceptance  of  the  office  of  directors.  The  present  case  ia 
on  that  ground  distinguishable  from  Fox  v.  Clifton,  and 
the  other  previous  decisions  upon  the  subject* 

Mr.  Serjeant  WUde  and  Mr.  Serjeant  Andrews  (for  Afitf- 
keti),  and  Mr.  Serjeant  SpanHe  (for  Lousada\  in  support 
of  the  rule. — This  is  not  the  case  of  a  trading  partnership, 
and  therefore  it  is  not  within  the  rule  as  to  the  implied 
agency  of  partners.  It  is  material  to  consider  the  nature 
of  the  concern.  One  of  the  conditions  of  the  formation  of 
the  company  was,  that  it  should  be  carried  on  solely  on 
the  authority  of  an  act  of  Parliament.  Such  were  the 
terms  upon  which  the  defendants  consented  to  become  di« 
rectors.  They  were  not  the  persons  who  actually  gave 
the  order  for  the  work  in  question;  neither  were  they  par- 
ties to  the  resolution  empowering  the  directors  to  proceed 
with  the  undertaking  and  advertise  for  tenders.  The  only 
act  authorized  by  either  of  them  was  that  of  boring  for  wa- 
ter; a  mere  trial  for  the  purpose  of  determining  whether 
or  not  certain  land  that  had  been  offered  to  them  was  suit- 
able for  the  purposes  of  the  company.  An  associate  in  an 
undertaking  of  this  description  gives  such  authority  only 
to  bind  his  credit  as  is  necessary  for  the  furtherance  of  the 
design  of  the  association.  The  learned  Judge  merely  left 
it  to  the  Jury  to  say  whether  the  defendants  were  direc- 
tors, and  had  paid  the  instalments  on  the  shares  allotted 
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to  them  in  that  capacity.    But  something  more  should-        iSdO. 
have  been  inquired  into,  viz.  whether  they  had  done  any     ]>o,j,i.BD4r 
act  to  shew  that  they  meant  to  involve  themselves  to  an  «• 

unlimited  extent,  or  gave  an  unlimited  or  unconditional 
autborily  to  Iheir  co-directors  to  pledge  their  credit  fiir* 
ther  than  for  the  purpose  of  procuring  an  act  of  Parlia- 
ment, in  pursuance  of  the  resolution  to  that  eflfect  entered 
into  at  the  meeting  of  the  9th  September. 

Lord  Chief  Justice  Tindal. — ^The  question  is,  whether 
the  two  defendants  entered  into  the  joint  contract  for  the 
work  and  labour  in  respect  of  which  this  action  is  brought. 
To  establish  that  fact,  it  was  not  necessary  to  shew  that 
they  actually  signed  any  joint  contract;  it  will  be  enough 
to  shew  that  they  have  suffered  themselves  to  be  held  out 
as  parties  thereto.  The  contract  was  entered  into  on  the 
I6th  January,  18S6$  it  consisted  of  a  tender  sent  in  by 
the  plaintiff  on  that  day  in  consequence  of  an  advertise- 
Hient  inserted  on  the  7th  in  a  Brighton  newspaper  by  or- 
der of  the  directors.  Let  us  see  the  rituation  of  these  de- 
fendants at  the  time  of  that  advertisement — whether  they 
were  at  that  time  directors,  or  had  allowed  themselves  to 
be  held  out  to  the  world  as  such ;  for,  by  the  terms  of  that 
advertisement,  the  directors  of  the  company  became  liable 
for  the  work  in  question.  The  advertisement  was  as  fol- 
lows : — **  The  directors  of  the  Brighton  Water  Company 
are  ready  to  receive  proposals  for  excavating  and  remov- 
ing the  earth  and  chalk  for  forming  one  or  more  reservoirs. 
Particulars  may  be  had  between  the  hours  of  ten  and 
twelve  in  the  forenoon,  at  the  oflSce  of  Mr.  Chapman,  so- 
licitor. No.  I,  Dorset  Gardens,  where  the  plan  and  speci- 
fications may  be  seen.**  If,  then,  the  defendants  by  their 
conduct  authorized  the  publication  of  that  advertisement, 
they  are  equally  liable  with  the  rest  of  the  directors.  It 
appears  that  they  accepted  the  office  of  directors,  attended 
at  several  meetings  of  the  directors,  and  purchased  the 
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1880.        number  of  shares  requisite  to  qualify  them  to  act  m  Aat 
^     ''"^      capacity.    They  were,  therefore,  not  only  directors,  but 
V.  were  actually  interested  in  the  funds  of  the  concern*    It 

is  sufficient,  howerer^  to  say  that  they  were  directors,  and 
acted  as  such.  Having  retained  their  character  of  direc- 
tors up  to  the  month  of  September,  18S5,  what  have  they 
since  done  to  divest  themselves  of  that  character?  It  cer- 
tainly was  competent  to  them  at  any  time  to  retire  from 
the  direction:  but,  unless  they  have  expressly  done  so, 
imd  have  allowed  their  names  still  to  be  used,  they  must 
take  the  consequences ;  they  stand  in  the  like  situation  widi 
the  members  of  a  partnership  who,  after  they  have  seceded 
from  the  firm,  still  allow  their  names  to  remain  exposed  to 
view  over  a  shop  door.  It  has  been  contended,  on  the 
part  of  the  defendants,  that,  in  incurring  the  liabifity  in 
question,  the  directors  exceeded  their  authority  as  direc- 
tors, inasmuch  as  the  prospectus  held  out  that  an  act  of 
Parliament  would  be  applied  for,  to  regulate  the  concerns 
of  the  company.  No  doubt  such  a  course  would  be  more 
convenient  for  the  government  of  such  a  body,  a^  they 
would  thus  obtain  power  to  lay  down  pipes,  to  sue  and  be 
sued  in  the  name  of  one  of  their  officers,  and  the  like;  but 
it  no  where  appears  that  the  obtaining  of  an  act  of  Parlia- 
ment was  held  out  as  a  condition  precedent  to  the  forma- 
tion of  the  company:  neither  does  the  advertisement  say 
any*  thing  about  an  act  of  Parliament.  It  is  true  that  the 
prospectus  stated  that  an  act  would  be  applied  for;  but  it 
was  clearly  understood  that  the  works  were  to  go  on  hi 
the  mean  time. 

The  defendants,  therefore,  having  once  accepted  the  of- 
fice of  directors,  and  having  done  nothing  to  rid  them- 
selves of  the  responsibilities  attached  to  that  office,  the  only 
question  to  be  considered  was,  whether  they  had  allowed 
themselves  to  be  held  out  to  the  plaintiff  as  directors  at 
the  time  the  contract  for  the  work  in  question  was  entered 
into.    Upon  the  evidence  given  at  the  trial,  I  think  the 


IM  THE  FIRST  YEAR  OF  WILL.  IV.  799 

Jury  could  come  to  no  other  conclusion;  and  therefore  I        1830. 
think  the  verdict  ought  not  to  be  dirturbed. 


Mr.  Justice  Park. — I  am  of  the  same  opinion.  Joint 
stock  companies  have  of  late  years  given  rise  to  a  great 
deal  of  discussion  in  fFe^mnsier-HalL  At  first,  they 
were  compared  to  common  cases  of  partnership;  but,  in 
the  late  case  of  Foa:  v.  Clifton,  which  was  decided  upon 
the  fullest  consideration,  the  Lord  Chief  Justice  stated 
three  grounds  upon  which  the  liability  of  parties  embark* 
ing  in  projects  of  this  nature  rests  (a),  piz.^rsi,  whether,  at 
the  time  of  making  the  contract,  the  defendants  were  part- 
ners in  the  conceni'-r secondly ,  admitting  that  they  were 
not  partners  in  fact,  whether  they  had  by  their  conduct 
held  themselves  out  to  the  plaintiffs  as  partners,  or  allow-'^ 
ed  themselves  to  be  so  represented,  at  the  time  of  making 
the  contract — thirdly ^  whether,  admitting  the  defendtmts 
to  have  been  at  one  time  dormant  partners  in  the  concem, 
-any  one  of  them  had  ceased  to  be  a  partner  before  the  con* 
tract  in  question  was  made.  The  second  point  considered 
in  that  case  goes  the  length  of  fixing  these  defendants* 
They  were  not  partners  in  the  general  sense  of  the  term^ 
but  they  suffered  themselves  to  be  held  out  as  partners* 
They  allowed  their  names  to  appear  as  directors  in  the 
prospectus,  issued  by  the  company;  they  also  attended 
three  meetings  of  the  directors,  and  appropriated  to  themr* 
pelves  the  number  of  shares  required  to  qualify  them  to 
act  as  directors*.  The  defendants,  therefore,  were  parties 
to  the  advertisement  for  tenders  for  the  work  in  question, 
and  knew  of  the  work  being  done,  and  expressed  no  dis- 
satisfaction; neither  have  they  done  any  act  to  divest 
themselves  of  the  character  of  directors,  or  of  the  respon-i 
sibility  belonging  to  that  character. 

(a)  ^fi««,Vol.4,p.  71U 
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1830.  Mr.  Justice  Gasblbe  was  not  present  at  the  argumenti 

J*""^'^     '      and  therefore  declined  expressbg  his  opinion. 


9. 

MUBXETT. 

I 
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Mr.  Justice  Bosanqubt. — I  concur  in  opinion  with  my 
Lord  Chief  Justice  and  my  Brother  Park  that  there  is  no 
ground  for  disturbing  the  verdict  that  has  been  found  in 
this  case.  It  appears  that  the  learned  Judge  who  tried 
the  cause  left  it  to  the  Jury  to  say  whether  the  defendants 
had  accepted  the  office  of  directors.  At  the  first  forma* 
tion  of  thecompany,  the  defendants  were  invited  to  become 
directors;  and,  though  they  did  not  immediately  assent, 
they  afterwards  attended  several  meetings  of  the  company. 
Having,  therefore,  once  consented  to  become  directors, 
and  having  acted  as  such,  and  done  nothing  to  discharge 
themselves  or  disavow  the  liability  imposed  upon  them  by 
that  character,  and  the  work  in  question  having  been  done 
under  the  sanction  of  the  board  of  directors,  and  being 
within  the  scope  of  their  authority  as  such,  and  essential 
to  the  interests  of  the  company,  the  defendants  are  clearly 
liable.  I  entirely  agree  with  the  doctrine  laid  down  in  the 
case  of  NockeUs  v.  Crosby  (a).  It  was  there  held,  that,  if 
the  projectors  of  a  scheme,  to  be  carried  on  by  subscrip- 
tion, induce  a  number  of  persons  to  subscribe  their  mo- 
ney in  the  purchase  of  shares,  and  the  scheme  is  abandon- 
ed before  it  comes  into  operation,  the  subscribers  are  en- 
titled to  maintain  an  action  for  money  had  and  received 
against  the  projectors  for  the  whole  money  subscribed^ 
free  from  any  deduction  for  expenses  incurred  in  the  for- 
mation of  the  plan*  It  is  but  just  that  parties  originating 
a  scheme,  and  assuming  to  act  as  directors  thereof,  should, 
on  its  proving  unsuccessful,  bear  the  expenses  incurred  in 
endeavouring  to  carry  it  into  execution. 

It  is  not  necessary  in  a  case  of  this  description  to  shew 
that  the  defendants  actually  gave  the  order  for  the  work 

(a)  6  Dow.  &  Ryl.  751 ;  5.  C.  3  Barn.  &  Cress.  814. 
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done^  or  signed  any  contract  relating  thereto.    It  is  suffi-         1830. 
cient  if  the  order  be  given  by  the  board  of  directors,  to     J 
render  all  the  directors  liable.  v. 

Rule  discharged. 


Ros,  on  the  demise  of  Durant,  v.  Moore.  Friday, 

_,  Nov.  19th. 

X  HIS  was  an  action  of  ejectment.    By  a  memorandum  in  ejectment, 
in  writing  made  between  George  Durant  (the  lessor  of  the  fcndant^^' 
plaintiff)^  of  the  one  part,  and  Thomas  Moore^  of  the  other  f^*"^^  ""' 
part,  it  was  agreed  that  Moore  should  hold  and  enjoy  a  ^^e  the  pUin- 
certain  messuage  and  farm,  called  Tong  Farm  and  Vaux^  the  term"preo&- 
hall,  situate  in  the  parish  of  Tong,  as  tenant  to  the  said  j^^^h^u 

George  Durant,  for  and  during  the  term  of  one  year  obtain  a  verdict, 
from  the  S5th  March  then  last,  and  so  from  year  to  year  tered  into  the 
as  both  parties  should  think  fit,  determinable  at  the  end  ^^"wo^^e. 
of  any  year  upon  either  party  giving  to  the  other  six  ties,  to  pay  costs 
months'  notice  in  writing  of  his  intention  to  make  void  the  both  which  are 
agreement,  under  a  reserved  yearly  rent  of  290/.     At  1*^4,  ^87^ 
Michaelmas,  1829,  a  notice  was  served  on  Moore,  re-  J|}^iri*^"ue* 
quiring  him  to  deliver  up  possession  iX  Lady-day,  18S0.  out  a  writ  of 

-.__.--_  -  .  _-  error  upon  the 

He  having  held  over,  the  present  action  was  brought.         judgment,  so  at 
The  tenant  Moore,  on  being  permitted  to  come  in  and  of  procecding^^ 

defend,  besides  the  common  consent  rule,  had  given  the  j^ithoutentcr- 
'  «  ing  into  a  fur- 

undertaking,  and  entered  into  the  recognizance  required  therrecogni- 

by  the  1st  section  of  the  1  Geo.  4,  c.  87,  viz.  an  under«  ntrv^ietT  with 
taking,  *'  in  case  a  verdict  should  pass  for  the  plaintiff,  to  ^{  to"thc"'" 
tme  him  a  judgment  to  be  entered  up  of  the  term  next  provisions  of  the 

®  #i  •  16  &  17  Car,  2, 

preceding  the  time  of  trial  ;*  and  a  recognizance  with  two  c  8,8.  3. 
sureties  in  the  sum  of  300/.,  conditioned  to  pay  the  costs 
and  damages  which  should  be  recovered  by^  the  plain- 
tiff (a). 

(a)  See  the  section  get  out  in  the  judgment,  po$t. 
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1830.  The  cause  was  tried  before  Mr.  Justice  Bosanquei,  at 

the  last  Summer  Assizes  for  Shrewsbury,  when  a  verdict 
was  found  for  the  plaintiff. 

The  defendant  obtained  a  writ  of  error^  which  was  tested 
on  the  10th  August  (the  day  of  the  trial),  returnable  on 
the  Morrow  of  All  Souls,  and  allowed  and  served  on  the 
11th.  On  the  12th,  he  entered  into  the  recognisance  to 
prosecute  the  writ  of  error  (his  own  recognizance  only) 
conformably  to  the  provisions  of  the  statute  16  &  17  Car. 
2,  c.  8,  s.  3,  for  staying  execution  on  bringing  writs  of  er- 
ror upon  judgments  in  ejectment.  On  the  18th  August, 
the  plaintiff's  agent  took  out  a  summons  for  the  defendant 
to  shew  cause  why  execution  should  not  issue  upon  the 
judgment,  notwithstanding  the  writ  of  error.  On  the 
26th,  the  summons  came  on  to  be  heard  before  Mr.  Jus- 
tice Gaselee,  who  thereupon  ordered  ''  that  the  said  de« 
fendant  should,  within  ten  days,  in  addition  to  the  recog- 
nizance already  entered  into  by  him  on  bringing  the  writ 
of  error,  procure  two  suf&cient  sureties  to  enter  into  re- 
cognizance in  SOO/.  each,  with  such  condition  as  should 
be  conformable  to  .the  provisions  made  for  staying  execu- 
tion on  bringing  writs  of  error  upon  judgments  in  actions 
of  ejectment,  by  the  statute  16  &  17  Car.  2,  c.  8;  and, 
further,  that,  in  default  thereof,  the  lessor  of  the  plaintiff 
should  be  at  liberty  to  issue  execution." 

The  defendant  not  having  complied  with  this  order, 
the  writ  issued,  and  he  was  turned  out  of  possession. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  that  the  order  of  the  learned  Judge,  and 
the  writ  o{  habere  facias  possessionem  consequent  thereon, 
might  be  set  aside,  and  the  possession  of  the  premises  in 
question  restored  to  the  defendant. — He  submitted  that 
the  defendant  had  done  all  that  was  required  of  him,  by 
entering  into  the  recognizance  under  the  16  &  17  Car. 
2,  c.  8 ;  and  that  the  further  security  given  to  the  plaintiff 
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by  the  Srd  section  of  the  1  Geo.  4f,  c.  87^  was  only  necessary        1630. 
where  the  defendant  applied  to  the  Judge  to  stay  execu- 
tion upon  the  judgment,  and  not  where  the  proceedings 
were  stayed  by  a  writ  of  error. 

Mr.  Serjeant  Russell  now  shewed  cause. — If  the  prac- 
tice contended  for  on  the  part  of  the  defendant  be  al- 
lowed to  prevail,  the  object  of  the  statute  1  Geo.  4,  c.  87, 
will  be  altogether  defeated.  The  bringing  of  a  writ  of 
error  does  not  necessarily  operate  as  a  supersedeas.  If  it 
be  sued  out  contrary  to  good  faith  or  to  the  undertaking 
of  the  party,  the  Court  will  not  allow  it  to  take  effect  as  a 
stay  of  proceedings.  In  Cave  v.  Massey  (a),  where  the 
defendant  had,  as  matter  of  indulgence,  obtained  time  to 
plead,  on  the  condition  of  giving  the  plaintiff  judgment  as 
of  the  term  in  which  the  tinke  was  obtained,  it  was  held  that 
he  must  give  an  available  judgment,  and  could  not  after- 
wards bring  a  writ  of  error.  And,  in  Doe  d«  Morgan  v. 
Roe  (6),  in  ejectment,  the  tenants  in  possession  having  un- 
dertaken to  appear,  entered  into  the  common  consent 
rule,  pleaded  instanier^  and  took  short  notice  of  trial,  and 
made  no  defence  at  the  trial,  but  sued  out  a  writ  of  error 
when  judgment  was  signed — the  Court  aUowed  the  lessor 
of  the  plaintiff  to  sue  out  execution  on  his  judgment  against 
the  casual  ejector  (c).  Upon  the  sound  construction  of 
the  statute  I  Geo.  4*,  c.  87,  it  clearly  is  not  competent  to 
a  defendant  in  ejectment  to  sue  out  a  writ  of  error,  so  as 
to  stay  the  proceedings,  and  deprive  the  lessor  of  the 
plaintiff  of  his  right  to  immediate  execution,  unless  he 
pursue  the  course  pointed  out  by  the  3rd  section,  by  en- 
tering into  a  recognizance,  with  two  sureties,  conditioned 
as  is  mentioned  in  the  statute  16  &  17  Car,  2,  c.  8,  s.  3. 

(a)  5  Dow.  &  Ryl.  624 ;  5.  C.  B.  Moore,  574. 

3  Dam.  &  Cress.  735.  (c)  See  the  cases  cited  in  TidtTs 

(6)  3  Bing.  169;  S.  C,  nomine  Practice,  pp.  1146*7- 
Doe  d.  Morgan  v.  Frts&y,  10  J. 

VOL.  IV.  D  D  D 
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1830.  Mr.  Seijeant  WUde^  in  support  of  his  rule* — The  learned 

Judge  had  no  jurisdiction  in  the  case ;  the  plaintiff  had  no 
right  to  require  the  recognizance  mentioned  in  the  order. 
The  1  Geo.  4*,  c.  87^  does  not  apply.  The  defendant  has 
not  sought  to  obtain  the  stay  of  execution  there  contemplat- 
ed. Neither  has  he  pledged  any  faith ;  he  is  merely  pursu- 
ing his  ordinary  rights.  The  undertaking  required  by  the 
1st  section  of  the  1  Geo.  4,  is  a  matter  of  legal  operation^ 
not  the  act  of  the  parties.  There  is  nothing  in  that  act 
to  annul  the  provisions  of  the  16  &  17  Car,  2;  it  merely 
directs,  that,  if  the  defendant  wishes  to  obtain  some  fur- 
ther advantage,  he  shall  pay  a  certain  price  for  it.  This 
defendant  has  complied  with  the  statute  of  Charles,  and 
therefore  there  was  no  ground  for  the  interference  of  the 
Judge. 


Lord  Chief  Justice  Tindal. — ^The  question  in  this  case 
is,  whether,  since  the  statute  1  Geo.  4,  c  87,  came  into 
operation,  where  the  provisions  mentioned  in  the  first  sec- 
tion have  been  resorted  to,  the  defendant  is  at  liberty  to 
sue  out  a  writ  of  error  to  operate  a  stay  of  proceedings, 
without  pursuing  the  course  pointed  out  by  the  third  sec- 
tion. Upon  the  best  consideration  I  have  been  aUe  to 
give  the  subject,  I  am  of  opinion  that  he  is  not 

The  1st  section  enacts,  ''That,  where  the  termor  in* 
terest  of  any  tenant  now  or  hereafter  holdnig,  under  a 
lease  or  agreement  in  writmg,  any  lands,  tenements,  or 
hereditaments,  for  any  term  or  number  of  years  certain,  or 
from  year  to  year,  shall  have  expired  or  been  determined, 
either  by  the  landlord  or  tenant,  by  regular  notice  to  tpni, 
and  such  tenant,  or  any  one  holding  or  claiming  by  or 
under  him,  shall  refuse  to  deliver  up  possession  aooord- 
ingly,  after  lawful  demand  made  in  writing,  and  signed  by 
the  landlord  or  his  agent,  and  served  personally  upon  or 
left  at  the  dwelling-house  or  usual  place  of  abode  of  sudi 
tenant  or  person,  and  the  landlord  shall  thereupon  pro- 
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ceed  by  action  of  ejectment  for  the  recovery  of  posses-  1830. 
sioHi  it  shall  be  lawful  for  him,  at  the  foot  of  the  declara- 
tion,  to  address  a  notice  to  such  tenant,  requiring  him  to 
appear  in  the  Court  in  which  the  action  shall  have  been 
commenced  on  the  first  day  of  the  term  then  next  follow- 
ing, or,  if  the  action  shall  be  brought  in  WtUes,  or  in  the 
counties  palatine  of  Chester ^  Lancaatert  or  Durham,  re- 
spectively, then  on  the  Curst  day  of  the  next  Session  or 
Assixe,  or  at  the  court  day  or  other  usual  period  for  ap- 
pearance to  process  then  next  following  (as  the  case  may 
be),  there  to  be  made  defendant,  and  to  find  such  bail,  if 
ordered  by  the  Court,  and  for  such  purposes  as  are  here^ 
inafter  next  specified ;  and  upon  appearance  of  the  party 
at  the  day  prescribed,  or,  in  case  of  non-appearance,  on 
making  the  usual  affidavit  of  service  of  the  declaration  and 
notice,  it  shall  be  lawful  for  the  landlord  producing  the 
lease  or  agreement,  or  some  counterpart  or  duplicate 
thereof,  and  proving  the  execution  of  the  same  by  affida- 
vit, and  upon  affidavit  that  the  premises  have  been  ac- 
tually enjoyed  under  such  lease  or  agreement,  and  that 
the  interest  of  the  tenant  has  expired  or  been  determined 
by  regular  notice  to  quit,  as  the  case  may  be,  and  that 
possession  has  been  lawfully  demanded  in  manner  afore- 
said, to  move  the  Court  for  a  rule  for  such  tenant  or  per- 
son to  shew  cause,  within  a  time  to  be  fixed  by  the  Court, 
on  a  consideration  of  the  situation  of  the  premises,  why 
such  tenant  or  person,  upon  being  admitted  tenant,  be- 
aidea  entering  into  the  common  rule,  and  giving  the  com- 
mon undertaking,  should  not  undertake,  in  case  a  verdict 
should  pass  for  the  plaintiff*,  to  give  the  plain tifi^  a  judg- 
ment to  be  entered  up  against  the  real  defendant,  of 
the  term  next  preceding  the  time  of  trial,  or  if  the  action 
shall  be  brought  in  Wales,  or  in  the  counties  palatine 
respectively,  then  of  the  Session,  Assise,  or  court-day 
(as  the  case  may  be)  at  which  the  trial  shall  be  had,  and 
also  why  he   should   not  enter   into   recognizance,   by 

ddd2 
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1830.  himself  and  two  suflScient  sureties,  in  a  reasonable  sum, 
conditioned  to  pay  the  costs  and  damages  which  shall  be 
recovered  by  the  plaintiff;  and  it  shall  be  lawful  for  the 
Court,  upon  cause  shewn,  or  upon  affidavit  of  the  ser^ce 
of  the  rule,  in  case  no  cause  shall  be  shewn,  to  make  the 
same  absolute  in  the  whole  or  in  part,  and  to  order  such 
tenant  or  person,  within  a  time  to  be  fixed,  upon  a  con* 
sideration  of  all  the  circumstances,  to  give  such  under* 
takings  and  to  find  such  bail,  with  such  conditions,  and  in 
such  manner,  as  shall  be  specified  in  the  said  rule,  or 
such  part  of  the  same  so  made  absolute;  and  in  case  the 
party  shall  neglect  or  refuse  so  to  do,  and  shall  lay  no 
ground  to  induce  the  Court  to  enlarge  the  time  for  obey- 
ing the  same,  then,  upon  affidavit  of  the  service  of  suck 
order,  an  absolute  rule  shall  be  made  for  entering  up 
judgment  for  the  plaintiff." 

It  is  to  be  observed  that  the  undertaking  here  alluded 
to  is  not  an  undertaking  which  the  defendant  is  bound  at 
all  events  to  enter  into.  On  the  contrary,  the  rule  for  the 
undertaking  is  a  rule  nisi  in  the  first  instance,  against 
which  he  may  shew  cause,  and  the  Court  will  only  require 
him  to  do  that  which  is  reasonable.  The  defendant  is 
not  now  in  the  condition  of  a  defendant  in  an  ordinary 
ejectment ;  he  is  bound  by  his  undertaking  to  give  the 
plaintiff  (on  his  obtaining  a  verdict)  a  judgment  of  the 
term  preceding  the  trial.  Clogged  with  this  undertaking, 
he  cannot  stay  the  proceedings  without  complying  with 
the  requisitions  of  the  third  section  of  the  statute,  which 
enacts,  **  that,  in  all  cases  in  which  an  undertaking  shaH 
have  been  given,  and  security  found,  as  prescribed  by  the 
first  section,  upon  the  tenants  appearing  to  defend,  if 
upon  the  trial  a  verdict  shall  pass  for  the  plaintiff,  but  it 
shall  appear  to  the  Judge  before  whom  the  same  shall 
have  been  had,  that  the  finding  of  the  Jury  was  contrary 
to  the  evidence,  or  that  the  damages  given  were  excessive, 
it  shall  be  lawful  for  the  Judge  to  order  the  execution  of 
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the  judgment  to  be  stayed  absolutely  till  the  5th  day  of  1830. 
the  term  then  next  following,  or  till  the  next  Session,  As- 
size, or  court-day  (as  the  case  may  be);  which  order  the 
Judge  shall  in  all  cases  make  upon  the  requisition  of  the 
defendant,  in  case  he  shall  forthwith  undertake  to  find, 
and  on  condition  that  within  four  days  from  the  day  of 
trial  he  shall  actually  find,  security,  by  the  recognizance  of 
himself  and  two  sufficient  sureties,  in  such  reasonable  sum 
as  the  Judge  shall  direct,  conditioned  not  to  commit  any 
waste^  or  acts  in  the  nature  of  waste,  or  other  wilful  dam- 
age, and  not  to  sell  or  carry  off  any  standing  crops,  hay, 
straw,  or  manure,  produced  or  made  (if  any)  upon  the  pre- 
mises, and  which  may  happen  to  be  thereupon,  from  the 
day  on  which  the  verdict  shall  have  been  given  to  the  day 
on  which  execution  shall  finally  be  had  upon  the  judg- 
ment, or  the  same  be  set  aside,  as  the  case  may  be :  Pro- 
vided always,  that  the  recognizances  last  above  mentioned 
shall  immediately  stand  discharged  and  be  of  no  effect,  in 
case  a  writ  of  error  shall  be  brought  upon  such  judg- 
ment, and  the  plaintiff  in  such  writ  shall  become  bound 
with  two  sureties  unto  the  defendant  in  the  same,  in  such 
sum  and  with  such  condition  as  may  be  conformable  to  the 
provisions  respectively  made  for  staying  execution  on  bring- 
ing writs  of  error  upon  judgments  in  actions  of  ejectment, 
.by  an  act  passed  in  England  in  the  sixteenth  and  seven* 
ieenth  years  of  the  reign  of  King  Charles  the  Second  {ay 
By  this  section,  two  modes  are  specifically  pointed  out 
by  which  execution  may  be  stayed— ^r^/,  by  order  of  the 
Judge,  where  the  verdict  is  against  evidence — secondly, 
on  the  defendant  finding  security  not  to  commit  waste. 
When  this  latter  mode  is  had  recourse  to,  the  section  pro- 
vides, that,  if  the  defendant  brings  a  wrjt  of  error,  he  shall 
become  bound,  with  two  sufficient  sureties,  in  such  sum 
and  with  such  condition  as  are  required  by  the  16  &  17  Car. 

(a)  Ch.  8,  8. 3. 
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1830.  2,  c.  8,  8. 3;  and  that  then  the  intermediate  recognizance 
(not  to  commit  waste)  shall  be  of  no  effect  It  therefore 
clearly  appears  to  me^  that,  where  the  course  pointed  out 
by  the  1  st  section  of  the  I  Oeo.  4,  c.  87^  has  been  resorted 
to,  the  stay  of  execution  contemplated  by  the  Legislature 
is  to  rest  upon  the  recognizakice  or  undertaking  mentioned 
in  the  3rd  section.  The  defendant  has  overstepped  this 
provision,  and  gone  back  to  the  old  act.  In  otxler,  how- 
ever, to  get  rid  of  the  judgment,  and  of  his  undertdt- 
ing  pursuant  to  the  1st  section  of  the  1  Geo.  4,  a  defend- 
ant must  adopt  one  of  the  courses  pointed  out  by  the  Srd 
section.  The  defendant  in  this  case  has  not  pursued  either 
of  those  courses,  and  therefore  I  am  of  opinion  that  the 
writ  of  error  does  not  operate  a  stay  of  the  proceedings. 

Mr.  Justice  Ga8Eleb.^-I  still  retain  the  opinion  I  form- 
ed on  making  the  order.  The  object  of  the  act  of  Pa^ 
liament  professedly  is,  to  enable  landlords  more  speedily 
to  get  possession  of  their  lands  where  their  tenants  hold  over 
after  the  expiration  of  their  term,  or  of  the  notice  to  quit; 
it  gives  them  an  opportunity  of  obtaining  judgment  of  the 
term  preceding  the  trial.  Looking  at  the  1  st  and  Sird  sec- 
tions, it  appears  to  me  to  have  been  in  the  contemplstioD 
of  the  Legislature  that  execution  should  issue  immediately 
upon  the  verdict  and  judgment,  except  in  two  oases— ^/M, 
where  the  Judge,  es  mero  fnoiu^  stays  the  proceedings,  id 
which  case  no  conditions  are  imposed  upon  the  defendant 
— secondly^  where  the  proceedings  are  stayed  upon  die 
application  of  the  defendant,  in  which  case  he  is  required 
to  enter  into  a  recognizance,  with  two  sureties,  in  such 
reasonable  sum  as  the  Judge  shall  direct,  conditioned  not 
to  commit  waste,  &c.  The  proviso  for  staying  the  execu- 
tion upon  the  bringing  a  writ  of  error  imposes  upon  the 
defendant,  in  lieu  of  the  last^-mentioned  recognizance,  the 
recognizance  required  by  the  16  &  17  Car,  2,  c.  8,  s.  3. 
The  statute  does  not  contemplate  the  suing  out  a  writ  of 
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error  until  after  this  recognizance  has  been  entered  into.         1830. 
If  this  were  otherwise,  the  second  provision  would  be  al- 
together nugatory,  for  there  would  then  be  no  necessity 
for  an  application  to  the  Judge. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion. 
The  question  turns  on  the  construction  to  be  put  upon  the 
undertaking  directed  by  the  1  Geo.  4,  c.  87^  s.  1,  to  be 
given  by  the  tenant  on  his  being  admitted  to  come  in  and 
defead  in  ejectment,  viz.  the  undertaking  to  give  the  plain- 
tiff judgment  of  the  term  preceding  the  trial,  in  case  he 
shall  obtain  a  verdict.  The  act  applies  to  the  case  of 
landlord  and  tenant  only,  and  to  cases  where  the  tenant 
has  held  under  a  lease  or  agreement,  and  holds  over  after 
the  expiration  of  his  term,  or  where  the  tenancy  has  been 
determined  by  a  regular  notice  to  quit.  These  facts  are 
to  be  sworn  to,  and  then  the  plaintiff  may  have  a  rule  nisi. 
An  opportunity  is  thus  given  to  the  defendant  to  shew 
cause  if  he  thinks  fit.  If  the  rule  is  made  absolute,  the 
defendant  must  enter  into  the  undertaking.  That  under- 
taking has  been  given  in  this  case ;  and  the  question  is, 
what  interpretation  is  to  be  put  upon  it  It  appears  to  me 
that  the  judgment  contanplated  therein  must  be  an  avail- 
able jodgment,  such  as  to  enable  the  plaintiff  to  have  exe- 
cution immediatdy.  It  is  true  that  the  defendant's  right 
to  bring  a  writ  of  error  is  not  taken  away;  but  it  is  equally 
manifest  that  the  Legislature  only  contemplated  that  exe- 
cution should  be  stayed  in  the  cases  provided  for  by  the 
3rd  section  of  the  act,  as  stated  by  my  Lord  Chief  Jus- 
tice. If  a  party  could  get  rid  of  the  effect  of  his  under- 
taking by  suing  out  a  writ  of  error  upcm  his  own  recogni- 
zance only  under  the  17  &  18  Car.  2,  the  provisions  of 
the  I  Geo.  4,  c.  87,  s.  S,  would  be  without  effect. 

Mr.  Justice  Alderson. — I  am  of  the  same  opinion.  The 
defendant  in  this  case  has,  besides  entering  into  the  com- 
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1830.  men  undertaking  upon  his  being  admitted  to  defend, 
given  the  undertaking  required  by  the  statute  1  Geo.  4,  c. 
87.  The  question  is,  whether  that  undertaking  is  to  be 
rendered  unavailing  by  the  defendant's  bringing  a  writ  of 
error  without  entering  into  the  recognizance  with  two  sure- 
ties, as  required  by  the  third  section  of  the  act.  This 
would  be  an  absurd  consequence.  Undoubtedly,  the  par- 
ty is  entitled  to  sue  out  a  writ  of  error;  but  subject  always 
to  the  restrictions  imposed  by  the  statute.  The  act  has 
carefully  protected  the  tenant  in  all  material  respects. 

Rule  diacharged. 


Fridt^,  Phillips  v.  Maile. 

Nov*  20M. 

In  repieTin  for  JL  HIS  was  an  action  of  replevin  for  seizing  two  cows  be- 

leged  to  he  da-  longing  to  the  plaintiff,  upon  a  certain  common  called  West 

tJ^piSnt^^'  '  ^^^^^^^^^f  ^  the  parish  of  Gumcester,  otherwise  Godsuui- 

pieaded  a  right  chester^  in  the  county  of  Htmtingdon. 

of  common  over  f  %:j 

the  locuM  m  quo.      The  defendant  made  cognizance,  alleging  the  freehold 

thTcommis^on^  of  the  locus  in  quo  to  be  in  the  bailiff,  assistants,  and  com- 

?J  J"^'""."*  ^^  monalty  of  Gumcester ,  as  lords  of  the  manor  of  Gumcetter, 

the  waite  lands   and  that  the  cattle  in  question  being  there  dofnage/easant, 

the  award  of  the  be,  the  defendant,  as  the  servant  of  the  said  bailiff,  assist- 

~^'2^;;id 'to    *°^'  *°^  commonalty,  took  them,  &c. 

be  final  unieM         The  plaintiff  pleaded  twelve  pleas.     Issue  was  taken 

appealed  from  i         .   *      /. 

by  an  action  Upon  the  eight  first. 

inue  to  be^^  "^^^  eighth  plea,  which  was  by  reference  incorporated  in 

ne«*or\hVfoi-    *®  ^^'  '^*'  "*^'  *°^  ^^^^  ^^^^  ^^^^^'  alleged-^Thtt, 
lowing  Assizes:    ou  the  Ist  Juli/f  180S,  by  a  certain  act  of  Parliament  made 

that,  after  the     and  passcd  in  the  forty-third  year  of  the  reign  of  King 

expiration  of  the 

time  limited  for 

disputing  the  award,  the  original  right  of  common  of  the  plaintiff  could  not  be  called  in  qnesdeo— 

secondly,  that  the  corporation  of  G,,  who  were  mentioned  in  the  act  as  lords  of  the  manor,  tod 

received  under  it  an  allotment  in  lieu  of  their  manorial  rights,  were  bound  by  the  ace 


IN  THB  FIRST  YEAR  OF  WILL.  lY.  771 

'George  the  Second,  intituled  ''  An  act  for  dividing  and  in-  1830. 

closing  certain  open  and  common  fields,  meadows,  lands, 
commons,  and  commonable  places,  within  the  parish  of  Gum-- 
eester,  otherwise  Godmanehester^  in  the  county  o( Hunting- 
don**— after  reciting  that  there  were  within  the  parish  of 
Gumcester,  otherwise  Goc/mancA^^/ei*,  in  the  county  of  JTfiii- 
tingdon,  certain  open  and  common  fields,  meadows,  lands, 
commons,  and  commonable  places,  containing  by  estimation 
4,600  acres,  or  thereabouts ;  and  also  reciting  that  the  bailiff, 
assistantSi  and  commonalty  of  Gumcester,  otherwise  God- 
manchester  aforesaid,  were  lords  of  the  manor  of  Gumces- 
ier^  otherwise  Godmanchester^  and  as  such  did  claim  to  be 
entitled  to  the  right  of  the  soil  within  the  said  manor — com- 
missioners and  a  surveyor  were  appointed  for  valuing^  allot- 
ting, and  setting  out,  &c«,  the  common  fields  and  common- 
able places,  &c. ;  and  it  was,  among  other  things,  enacted, 
that,  if  any  dispute  or  difference  should  arise  between  any 
of  the  parties  interestedi  or  claiming  to  be  interested  in  the 
said  division  and  inclosure,  touching  or  concerning  the  right 
to  the  soil  of  the  said  commons  and  waste  grounds,  or  any 
part  or  parts  thereof,  or  touching  or  concerning  the  re- 
spective rights  and  interests  which  they  or  any  of  them 
should  have  or  claim  to  have  in  the  same,  or  touching  or 
concerning  any  other  matter  or  thing  relating  to  the  said 
divisions  and  allotments,  it  should  and  might  be  lawful  for 
the  said  commissioners,  and  they  were  thereby  authorized 
and  required,  with  all  convenient  speed,  to  proceed  to  hear 
and  determine  such  claims  and  objections :  And  it  was  fur- 
ther enacted,  that  the  said  commissioners  should,  and  they 
were  thereby  required  to  set  out,  allot,  and  award  unto 
and  for  the  said  bailiff,  assistants,  and  commonalty,  and 
their  successors,  as  lords  of  the  manor  of  Godmanchester 
aforesaid,  such  part  of  the  said  lands  and  grounds  within 
the  said  parish  of  Godmanchester  thereby  intended  to  be 
divided  and  inclosed ,  as  in  the  judgment  of  the  said  com- 
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1890.         missioners  should  be  equal  to  one  twentieth  part  of  the 
waste  or  known  common  lands  within  the  parish  of  God- 
mancfwster  aforesaid,  for  the  use  and  in  lien  of,  and  as  a 
foil  compensation  and  satisfaction  for  all  the  rights  and  in- 
terests of  the  said  bailiff,  assistants,  and  commonalty,  as 
lords  of  the  said  manor,  in  and  to  the  soil  of  all  the  waste 
or  known  common  lands  withm  the  said  parish  of  Godmaih 
Chester:  And  it  was  provided  and  enacted,  that,  in  case  it 
should  appear  to  the  said  commissioners  that  it  would  be 
more  advantageous  to  fence  the  whole  or  any  part  of  the 
said  meadows,  rather  than  permit  the  same  to  remun  un- 
inclosed,  it  should  be  lawful  for  the  said  oonwiissiotters  to 
inclose  the  whole,  or  snch  part  or  parts  thereof  as  they 
should  think  proper,  ta  sudi  and  llie  eame  manner  as  other 
lands  w^:e  directed  to  be  indosed  by  the  said  act;  faut»fer 
the  full  enjoyment  of  such  part  of  the  said  meadows  wbach 
should  be  left  uninclosed,  the  said  commissioners  shooU 
and  might,  and  they  were  thereby  authorised  and  empower- 
ed, by  their  award,  to  stint,  ascertain,  and  express  what 
number  and  sorts  of  cattle  each  of  the  proprietors  of  com* 
monaUe  messuages  and  lands  in  the  said  meadows  should 
be  at  liberty  at  seasonable  times  to  feed  and  depastiut 
thereon,  and  also  to  ascertain  the  time  or  times  when  suck 
feeding  and  depasturing  should  begin  and  end:  and  the 
same  meadows  from  thenceforth  should  be  fed  and  depas» 
tured  only  by  such  number  and  sorts  of  cattle,  and  at  sack 
time  or  times,  as  in  liie  award  to  be  made  by  the  com* 
missioners  should  for  that  purpose  be  expressed:  And  it 
was  further  provided  and  enacted,  diat  the  said  commis* 
doners  should  set  out,  allot,  and  award,  as  and  for  a  com- 
mon pasture,  to  be  used,  stocked,  and  enjoyed  as  therdn- 
aft^  mentioned,  out  of  and  from  certain  commons  in  God*- 
Manchester  aforesaid,  called  the  East  and  West  commons, 
such  plot  or  plots  of  land  or  ground  as  should  in  the  judge- 
ment of  the  said  commissioners  be  a  foil  equivalent,  satis- 
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foctioD}  and  compensation  for  the  rights  of  common  of  all        183a 
the  owners  and  proprietors  of  commonable  messuages  or 
cottages,  for  snch  messuages  or  cottages  only,  as  well  on 
the  said  commons  as  on  the  said  meadows  and  common 
fields  within  the  said  parish  of  Godmanchester^  which  said 
pfet  or  plots  of  land  should  be  held,  used,  stocked,  and  en* 
joyed  by  such  owners  or  proprietors,  and  their  respectiye 
tenants  and  occupiers  of  the  said  messuages  and  cottages 
only  9  as  a  common  pastutv,  in  such  manner  as  the  said  com** 
mbsioners  should  in  and  by  their  award  direct  and  ap- 
point: And  it  was  further  enacted,  that  idl  tofts,  founda* 
tiotts,  or  sites  of  aatient  commonable  messuages  ov  cotta- 
ges should,  upon  proof  thereof  being  made  to  the  satisfac- 
tion of  the  said  commisnoners,  be  considered  and  deemed 
as  commonable  messuages  or  cottages  respect^ly,  and 
that  the  respccti'V'e  owners  thereof  should  be  entitled  to  the 
same  compensation  for  the  respective  rights  of  common 
originally  belonging  thereto,  as  if  such  messuages  or  cot* 
tages  had  still  been  standing:  And  it  was  further  provided 
and  enacted,  that,  in  case  any  person  or  persons  interested 
in  the  said  then  intended  division  and  allotment  should  be 
dissatisfied  with  any  deteimination  of  the  said  commis* 
sioners  touching  or  coticeming  any  claim  or  claims,  or  other 
rights  or  interests  in,  over,  or  upon  the  land  and  grounds 
thereby  directed  to  be  divided,  allotted,  and  inclosed,  or 
any  part  tiioreof,  it  should  be  lawful  for  the  person  or  per- 
sons so  dissatisfied  to  proceed  to  a  trial  at  law  of  the  mat- 
ter BO  determined  by  the  said  commissioners,  at  the  then 
next  or  at  the  following  Assizes  to  be  faoMen  for  the  said 
county  of  Huntingdon:  and,  for  that  purpose,  tlie  person 
or  persons  who  should  be  dbsatisfied  with  the  determin- 
ation of  the  said  commissioners  should,  upon  giving  notice 
to  the  said  commissioners  of  his,  her,  or  their  intention  to 
Imng  such  action,  within  one  month  after  such  determma^ 
tion  should  be  made,  cause  an  action  to  be  brought  up- 
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1830.  on  a  feigned  issue  agdinst  the  person  or  persons  in  whose 
favour  such  determination  should  have  been  made,  within 
three  calendar  months  next  after  the  determination  of  the 
said  commissioners  should  be  so  made:  And  it  was  pro- 
vided, that  the  determination  of  the  said  commissioners 
touching  such  claim  or  claims  of  right  to  the  soil  of  the 
said  commons  and  waste  grounds,  or  other  rights  or  in- 
terests, in,  over,  or  upon  the  lands  and  grounds  thereby 
directed  to  be  divided,  allotted,  and  inclosed,  or  any  part 
thereof,  which  should  not  be  objected  to,  or,  being  ob« 
jected  to,  the  party  or  parties  objecting  should  not  cause 
such  action  at  law  to  be  brought  and  proceeded  in  as 
aforesaid,  should  be  final  and  conclusive  upon  all  parties: 
provided  that  nothing  in  the  said  act  contained  should  au- 
thorize the  said  commissioners  to  determine  the  title  to  any 
messuages,  cottages,  lands,  tenements,  or  hereditaments 
whatsoever:  And  it  was  further  enacted,  that  the  award  to 
be  made  by  the  said  commissioners,  when  inrolled  in  the 
manner  directed  by  the  said  recited  act,  should  be  deposit- 
ed in  the  parish  church  of  Godmanchester  aforesaid;  and 
that  all  notices  required  to  be  given  by  the  said  commis- 
sioners relating  thereto,  and  to  the  public  carriage  roads, 
should  be  inserted  in  the  Cambridge  Chronicle:  And  it 
was  enacted,  that,  if  any  person  or  persons  should  think 
himself,  herself,  or  themselves  aggrieved  by  any  thing  done 
in  pursuance  of  that  act,  other  than  and  except  such  orders 
and  determinations  of  the  said  commissioners  as  were  there- 
in directed  to  be  final  or  conclusive,  and  except  in  such 
cases  where  an  issue  at  law  should  be  tried  as  thereinbefore 
mentioned,  then^  and  in  every  such  case,  he,  she,  or  they 
might  appeal  to  the  General  Quarter  Sessions  of  the  peace 
which  should  be  holden  for  the  county  of  Huntingdon, 
within  six  calendar  months  next  after  the  cause  of  com- 
plaint should  have  arisen,  on  giving  to  the  said  commis- 
sioners, and  to  the  party  or  parties  concerned,  eight  days' 
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notice  in  writing  of  such  appeal,  and  of  the  matter  thereof;         1830^ 

and  the  Justices  not  interested  in  the  premisesi  in  their 

said  General  Quarter  Sessions,  were  thereby  required  to  v. 

hear  and  determine  the  matter  of  every  such  appeal,  and 

to  make  such  order,  and  award  such  costs  and  damages,  as 

to  them  in  their  discretion  should  seem  reasonable.    The 

plea  then  concluded  to  the  country. 

The  ninth  plea  stated — That,  before  and  at  the  time  when 
&c.,  the  plaintiff  had  been  and  was  seised  in  his  demesne 
as  of  fee  of  and  in  a  certain  messuage  (being  one  of  the 
commonable  messuages  mentioned  in  the  said  act  of  Par- 
liament in  the  eighth  plea  before  mentioned),  with  the  ap- 
purtenances, situate  and  being  in  the  parish  aforesaid,  in 
the  county  aforesaid ;  and  that,  long  before  and  at  the  time 
of  the  making  and  executing  the  award  thereinafter  men-' 
tioned,  the  owner  and  proprietor  thereof  for  the  time  being 
had  a  certain  right  of  common  of  pasture  in,  upon,  and 
throughout  a  certain  common,  situate  and  being  within  the 
said  parish  of  Gumcester,  otherwise  Godmanehesier,  in  the 
county  aforesaid,  called  the  West  Common,  mentioned  in 
the  act  of  Parliament  in  the  eighth  plea  mentioned,  and 
therein  called  the  West  Common;  that  the  said  commis- 
sioners in  the  said  eighth  plea  mentioned,  having  taken 
upon  themselves  the  burden  of  the  execution  of  the  powers 
vested  in  them  by  the  said  act  in  the  eighth  plea  mention- 
ed, in  pursuance  of  the  said  act,  and  before  the  said  time 
when  &c.,  under  their  respective  bands  and  seals,  to  wit, 
on  the  23rd  day  of  June,  1809,  to  wit,  at  &c.,  did  make 
their  award  in  writing  of  and  concerning  the  said  division 
and  inclosure  mentioned  in  the  said  act ;  which  said  award, 
fairly  written  on  parchment,  was  then  and  there  read  and 
executed  by  the  said  commissioners  in  the  presence  of  the 
proprietors  of  the  lands  mentioned  in  the  said  act,  who 
did  attend  at  a  special  general  meeting  called  and  held 
for  that  purpose,  of  which  ten  days*  notice  had  been  given 
in  the  Cambridge  Chronicle^  being  a  paper  for  that  pur^* 
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1830.  pose  mentioned  in  the  iaid  act,  and  circulated  in  the  said 
county  of  HtaHtrngdon^  and  which  execution  of  the  said 
award  was  duly  proclaimed  the  then  next  Sunday t  in  the 
parish  church  of  Gttmcester,  otherwise  Godmanehe$ter, 
being  the  parish  in  which  the  said  last-mentioned  lands  did 
lie;  by  which  award  the  said  commissioners  did  (amongst 
other  things)  set  out,  allot,  and  award  as  a  common  (Ma- 
ture, to  be  used,  stocked,  and  enjoyed  by  the  owners  and 
proprietors  of  commonable  messuages  or  cottages,  and  the 
respective  tenants  and  occupiers  of  the  said  messuages  and 
cottages  only,  having  right  of  common  upon  the  said  common 
in  Gumeester,  otherwise  Qadmaneh^Uer  aforesaid,  known 
by  the  name  of  the  We»t  Commau,  the  plot  of  land  or 
ground  therein  mentioned,  that  is  to  say, ''  Wesi  Comnum 
allotment,"  unto  and  for  the  owners  and  occupiers  of  com- 
monaUe  messuages  or  cottages,  and  toftsteads,  and  thf 
respective  tenants  or  occupiers  of  the  said  messuages  sod 
cottages,  and  toftsteads,  having  right  of  conamon  upon 
the  West  Commoii,  in  Godmanciesier  aforesaid,  one  plot 
of  land  or  ground,  &c. :  And  the  said  commissbners  did 
award,  order,  and  direct  that  no  stock  of  any  kind  dMMild 
be  turned  upon  the  said  Wesi  Common  by  any  perran  or 
persons  whomsoever  after  the  14th  day  otFebmwy,  until 
the  13th  day  of  May,  in  every  year;  and  that,  on  the 
ISth  day  of  May,  until  the  23rd  day  o{ November,  ineveiy 
year,  every  ojvner  or  occupier  of  any  conunonable  messuage 
or  cottage,  or  toftstead,  being  the  site  of  an  antient  com- 
monable messuage  or  cottage  within  the  said  parish,  ac- 
cording to  the  list  contained  in  the  schedule  thereunto  an- 
nexed, might  stock  upon  the  said  West  Common  two  oows 
for  every  such  messuage,  cottage,  or  toftatead ;  and  that, 
on  the  S3rd  day  of  November,  in  every  year,  until  the  14ch 
day  of  February  following,  every  owner  or  occupier  might 
stock  four  sheep  for  every  such  messuage^  cottage,  or  toft- 
stead;  and  that  every  owner  or  occupier  of  any  messuage, 
cottage,  or  toftstead,  having  a  right  of  common  upon  the 


IN  THB  FIRST  YEAR  OF  WILL.  IV.  777 

said  We9i  Common,  keeping  only  one  mare  or  gelding  to         1830. 
enable  him  to  follow  any  trade  or  occupation,  who  should 
be  desiroos  of  turning  such  mare  or  gelding  on  the  said 
Woit  Common f  instead  of  two  cows,  in  manner  before  men'- 
tionedy  should  be  at  liberty  so  to  do,  provided  no  foal  should 
be  put  in  with  any  such  mare :  as  by  the  said  award,  refer- 
ence being  thereunto  had,  will,  amongst  other  things,  more 
fully  and  at  large  appear:  and  the  plaintiff  said  that  the 
said  plot  of  land  or  ground  last  thereinbefore  mentioned 
and  described,  being  the  place  in  which  &c.,  was  part  of 
the  said  common  mentioned  in  the  said  act  of  Parliament 
in  the  said  eighth  plea  mentioned,  and  therein  called  the 
West  Common;  and  that  the  said  messuage  of  him  the  said 
plaintiff  mentioned  in  that  plea,  was  inserted,  specified,  and 
mentioned  by  the  said  last-mentioned  commissioners  in  the 
list  contained  in  the  schedule  annexed  to  the  said  award,  as 
one  of  the  messuages  in  respect  of  which  the  owner  or  oc- 
cupier thereof  might  use,  stock,  and  enjoy  the  said  plot  of 
land  or  ground  thereinbefore  mentioned  and  described,  be- 
ing the  place  in  which  &c.,  as  a  common  of  pasture,  in  the 
manner  by  the  said  last-mentioned  commissioners  in  and 
by  their  said  award  directed  and  appointed:  By  virtue  of 
which  said  act,  and  of  which  said  award,  the  plaintiff,  be- 
ing so  seised  of  the  said  last-mentioned  messuage  as  afore- 
said, at  the  said  time  when  &c.,  had,  and  still  of  right  ought 
to  have,  a  right  of  common  of  pasture  in  and  over  the  said 
place  in  which  &c.,  that  is  to  say,  a  right  to  stock  the  same 
place  in  which  &c.  with  two  cows  on  the  13th  day  of  May, 
until  the  23rd  day  of  November,  in  every  year,  at  his  free 
will  and  pleasure,  as  to  his  said  last-mentioned  messuage 
with  the  appurtenances  belonging;  and,  being  so  seised  of 
the  said  last^mentioned  messuage,  with  the  appurtenances, 
he  afterwards,  and  before  the  time  when  &c.,  to  wit,  on  the 
day  and  year  in  the  said  declaration  mendoned,  being  be- 
tween the  13th  day  of  May  and  the  SSrd  day  of  November, 
in  the  year  last  aforesaid,  turned  and  put  the  said  two 
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1830.  COWS5  being  his  own  cattle,  and  the  said  cattle  in  the  said 
declaration  mentioned,  into  the  said  place  in  which  See.,  to 
feed  and  depasture  on  the  grass  there  then  growing,  and 
to  use  the  said  common  of  pasture  of  the  said  plaintiff  there, 
as  he  lawfully  might;  and  the  said  cattle  remained  there 
feeding  and  depasturing  on  the  grass  there  then  growing, 
and  using  the  said  common  of  pasture,  until  the  said  de- 
fendant, of  his  own  wrong,  at  the  sud  time  when  &c«,  took 
the  said  cattle  in  the  said  place  in  which  &c.,  and  unjustly 
detained  the  same  against  sureties  and  pledges,  until  &c. 

The  tenth  plea  did  not  materially  differ  from  the  ninth. 

The  eleventh  alleged  a  right  of  common  in  the  plaintiff 

over  the  locus  in  quo,  awarded  to  him  as  occupier  of  a 

commonable  messuage  within  the  parish,  without  stating 

the  existence  of  a  right  of  common  prior  to  the  passing  of 

.  the  act. 

The  defendant  demurred  to  the  ninth,  tenth,  and  ele* 
Tenth  pleas.  The  demurrer  to  the  eleventh  plea  was  not 
material  to  the  question  in  issue.  To  the  ninth  and  tenth, 
the  grounds  of  demurrer  set  forth  were,  that,  in  order  to 
justify  a  trespass  upon  the  soil  and  freehold  of  another,  the 
plaintiff  should  have  distinctly  set  forth  in  the  pleadings 
the  nature,  extent,  terms,  and  mode  of  enjoyment  of  the 
rights  of  common  claimed,  so  that  issues  might  have 
been  taken  thereon ;  and  that  the  commissioners  under  a 
private  act  of  Parliament  could  not  give  a  right  of  common 
over  the  soil  and  freehold  of  a  stranger  to  the  act,  who 
took  no  benefit  under  it. 

The  plaintiff  joined  in  demurrer. 

The  twelfth  plea  set  out,  by  way  of  inducement,  that 
the  plaintiff  was  a  freeman  of  Gumeestery  and  alleged  the 
right  of  common  before  the  passing  of  the  Inclosure  Act 
to  have  been  in  the  owners  of  commonable  messuages, 
being  freemen  of  Gumcester.  To  this  plea  the  defendant 
replied,  that  the  plaintiff  was  not  a  freeman  of  Gumcesier. 
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The  plaintiff  demurred  to  that  replicationi  as  tendering         1830. 
an  immaterial  issue.     Joinder  by  the  defendant. 

<'  Phillips 

The  demurrers  now  came  on  for  argument.  v. 

Mails. 

Mr.  Serjeant  WUde,  for  the  plaintiff. — The  point  which 
arises  upon  the  record  is^  in  substance,  whether,  since 
the  passing  of  the  act  of  Parliament  referred  to  in  the 
pleadings,  and  the  award  of  the  commissioners  acting 
under  it,  it  is.  competent  to  the  plaintiff  to  put  the  de- 
fendant to  proof  of  his  original  right  of  commoui  by  dis- 
training as  damage  feasant  cattle  depasturing  upon  the 
common  in  question.  It  will  be  contended  on  the  other 
side,  that  the  corporation  of  Oumcestery  who  are  the  real 
defendants  in  the  cause,  were  not  privies  to  the  act  of 
Parliament;  but  the  preamble  of  the  act  shews  clear- 
ly that  they  were  contemplated  by  the  Legislature  as  be- 
ing parties  to  it,  and  they  actually  took  an  interest  under 
it.  The  act  begins  by  reciting  that  the  bailiff,  assist- 
ants, and  commonalty  of  Gumcesier  are  lords  of  the  ma- 
nor of  Gumcesier.  The  whole  purview  of  the  act  professes 
to  affect  their  manorial  rights.  This  of  necessity  makes 
them  parties  and  privies  to  the  act. 

[Lord  Chief  Justice  Tindal. — The  act  also  directs  an 
allotment  to  be  made  to  them  as  lords  of  the  manor.] 

And  the  saving  clause  excludes  all  those  who  have  re- 
ceived allotments.  They  are  therefore  clearly  bound  by 
the  act.  If  that  be  so,  how  stands  the  right  of  the  plain- 
tiff? He  was  originally  possessed  of  a  prescriptive  right 
of  common.  By  the  award  of  the  commissioners,  his  ori- 
ginal right  is  taken  away,  and  the  new  one  substituted. 
The  award  is  the  foundation  of  his  existing  right  of  com- 
mon; and  is  by  the  lapse  of  time  become  sufficient  evidence 
per  se  that  he  was  one  of  the  persons  having  the  antient 
right  in  lieu  of  which  the  commissioners  were  authorized 
to  award  him  the  limited  right  in  the  exercise  of  which 
his  cattle  were  distrained. 

VOL.  IV.  EEE 
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1830.  The  demurrer,  therefore,    to  the  replicfttbti  to  the 

twelfth  plea  must  be  allowed ;  and  the  demurrers  to  the 
ninth,  tenth,  and  eleventh  pleas  over-ruled. 

The  case  of  Riddell  y.  fFhiie  and  Others  (a)  is  an  au- 
thority to  shew  that  these  inclosure  bills  are  not  to  be 
considered  as  merely  private  bills.  In  that  case,  an  in* 
closure  act  directing  part  of  a  waste  to  be  sold  tithe  free, 
to  defray  the  expenses  of  the  inclosure  (the  rector  being 
no  otherwise  a  party),  and  the  saving  clause  being  of  all 
claims  except  of  the  lord  and  of  the  commoners — it  was 
held  that  the  rector's  right  to  the  tithes  of  the  waste  sold 
tithe  free  was  gone.  Lord  Chief  Baron  Macdanald,  in 
delivering  the  opinion  of  the  Court  of  Exchequer,  said : 
'^  In  mere  private  acts,  where,  at  the  prayer  of  A.,  B,, 
and  C,  the  Legislature  confirm  their  contract,  the  enact- 
ment is  understood  to  be  merely  the  conveyance  of  the 
parties,  and  is  only  binding  on  them.  But  here  die  Le- 
gislature interfere  in  another  shape ;  they  bind  the  land 
itself,  and  change  its  nature.  By  the  land  being  boinid, 
the  rights  of  many  persons  who  could  not  be  ^>arties, 
being  incapable  of  consent,  are  bound  with  it ;  and  the 
right  of  the  tithe-owner  is  also  concluded." 

Mr.  Serjeant  Merewether,  for  the  defendant — The 
right  of  common  claimed  by  the  plaintiff  is  not  pleaded 
with  sufficient  certainty;  there  is  no  specification  of  the 
time,  place,  or  manner  of  exercising  it.  Hawkins  v.  JSc- 
cles  {b)  shews  the  strictness  required  in  pleading  rights  of 
common.  There,  the  defendant  averred  in  his  avowry, 
that  all  those  whose  estate  he  then  had,  from  time  where- 
of &c.,  had  been  accustomed  to  have,  and  of  right,  during 
aU  the  time  aforesaid,  ought  to  have  had,  and  stfllof  right 
ought  to  have,  common  of  pasture  in  the  locus  in  quo — 
it  was  held  that  the  avowry  was  bad,  and  that  it  did  not 

(a)  1  Anstrather,  281.  {Jb)  2  Bos.  &  Pull.  359. 
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amount  U>  .»n  averment  of  right  of  comoMHi  at  all  times  of  1830. 
the  year.  It  is  not  to  be  presumed  that  die  proceedings 
of  commissioners  under  a  local  act  have  been  regular,  or 
^at  they  had  jurisdiction  in  the  matter ;  those  facts  must 
be  shewn.  Powers  such  as  those  entrusted  to  the  com- 
missioners under  the  act  of  Parliament  in  questioni  are 
required  to  be  exercised  most  strictly.  In  the  case  of  The 
King  y.  Washbrooke  (a),  an  inclosure  act  directed  the 
commissioiiers  to  fix  and  ascertain  the  boundaries  of  a 
parish,  and  to  advertise  in  a  provincial  newspaper  the 
boundaries  so  fixed  and  ascertained ;  and  that  the  boun- 
daries so  fixed  and  ascertained  should  be  set  forth  and 
described  in  their  award,  and  be  final,  binding,  and  con- 
clufflve  on  all  parties  whatsoever:  and  the  c<Hnmissioners 
advertised  one  set  of  boundaries,  which  varied  from  those 
described  in  the  award — it  was  held  that  their  aw€tfd  was 
not  conclusive,  because  they  had  not  strictly  pursued  the 
powers  given  them  by  the  act.  And  in  Rex  v.  Hasling- 
field  (6),  upon  an  indictment  against  the  parish  of  Has-- 
Ungfield  for  not  repairing  a  highway,  an  award  made  by 
commissioners  under  an  inclosure  act,  which  awarded  the 
highway  to  be  in  a  different  parish,  was  holden  not  to  be 
admissible  evidence  for  the  defendants,  without  shewing 
that  the  coomiifisioners  had  given  the  previous  notices  re- 
quired by  the  act,  before  they  ascertained  the  bounda- 
ries; it  appearing  that  the  usage  had  not  been  pursuant 
-to  the  award,  the  defendants  having  since  the  award,  as 
•well  as  before,  repaired  the  highway.  In  the  present 
case,  the  defendant  may  cleai?Iy  dispute  the  fact  whether 
the  particular  messuage  in  respect. of  which  the  right  of 
common  was  awarded,  was  .one  the  owner  or  occupier  of 
which  was  entitled  to  common  before  the  passing  of  the 
■act. 

(a)  7  Dow.  &  Ryl.  221 ;  S.  C  (h)  2  Mwi.  &  Selw.  568. 

4iBam.  &  Cress.  732. 

keeS 
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1830.  [Lord  Chief  Justice  Tindal. — The  only  question  appears 

to  me  to  be,  whether  the  time  for  calling  in  question  the 
plaintiff's  right  under  the  award  is  not  now  gone  by.] 

The  question  is,  whether  the  corporation  of  Gumeester 
are  so  bound  by  the  act  of  Parliament  as  to  be  out  of  the 
pale  of  the  saving  clause;  for,  if  the  act  be  conclusive  up* 
on  them,  no  antient  right  in  the  plaintiff  need  be  averred. 

[Lord  Chief  Justice  Tindal. — This  is  not  a  public  act, 
and  therefore,  the  saving  clause  not  being  pleaded,  wecan- 
not  take  judicial  notice  of  it.] 

[Mr.  Justice  Gaselee. — The  corporation  is  mentioned  in 
the  recital  of  the  act.] 

The  recital  in  a  private  act  cannot  affect  strangers.  Be- 
sides, it  is  nowhere  averred  that  the  corporation  of  Oum- 
cester  there  alluded  to  is  the  same  body  as  the  corporation 
that  are  in  effect  parties  to  this  record* 

Mr.  Serjeant  Wilde,  in  reply. — The  defendant  claims  to 
represent  the  owners  of  the  fee  of  the  common  allotted. 
The  plaintiff  claims  to  be  the  owner  of  a  commonable  mes- 
suage, in  respect  of  which  the  right  of  common  in  question 
was  awarded  to  him.  These  two  facts  are  admitted  upon 
the  face  of  the  record.  Now,  after  a  lapse  of  twenty-one 
years,  when  the  existence  of  that  antient  right  has  become 
difficult  of  proof,  and  immaterial,  the  plaintiff  cannot  be 
compelled  to  set  out  and  prove  such  antient  right.  It  has 
been  argued  that  it  is  not  to  be  presumed  that  commis- 
sioners under  a  local  act  have  pursued  the  authorities 
given  them  thereby.  The  cases  cited  in  support  of 
that  argument  are  not  cases  in  which  any  presumption 
could  arise;  for,  it  was  made  distinctly  to  appear  to  the 
Court,  that  the  commissioners  had  not  done  that  which  was 
necessary  to  legalize  their  acts.  Those  cases  therefore  are 
very  far  from  being  authorities  to  shew  that  the  Courts  will, 
at  any  distance  of  time,  require  that  those  who  rely  upon 
acts  done  by  such  commissioners,  shall  prove  that  every 


IN  THE  FIRST  YEAR  OF  WILL.  IV. 

thing  was  done  by  them  regularly  and  properly.  The  ^  1830. 
pleas  in  bar,  however,  do,  in  fact,  aver  that  every  necessary 
step  was  regularly  pursued  by  the  commissioners;  and 
there  is  no  special  demurrer,  to  enable  the  defendant  to 
take  advantage  of  the  insufficiency  of  that  general  allega- 
tion. 

The  act  directs  that  the  award  of  the  commissioners  shall 
stand  in  the  place  of  a  verdict:  and  in  the  case  of  Lord 
Radnor  v.  Reeve  (a)  it  was  held^  that,  if  the  judgment 
of  commissioners  of  appeal  in  certain  cases  be  declared 
final  by  statute,  their  judgment  cannot  be  questioned. 

Lord  Chief  Justice  Tindal. — The  question  in  this  case 
arises  upon  the  ninth,  tenths  and  eleventh  pleas  in  bar. 
A  question  also  arises  upon  the  replication  to  the  twelfth 
plea;  but,  as  that  falls  within  the  same  principle,  it  will 
be  sufficient  to  state  our  opinion  upon  the  three  pleas  I 
have  adverted  to. 

The  objections  taken  to  the  pleas  are,  that  they  do  not 
state  the  original  right  of  common  in  lieu  of  which  the  sub- 
stituted right  was  given  by  the  award  of  the  commission- 
ers;  and  that  the  corporation  of  Gumcester^  the  real  avow- 
ants,  were  not  privy  to  the  act  of  Parliament  in  question, 
and  consequently  not  bound  by  its  provisions.  It  appears 
to  me,  however,  on  looking  to  the  pleadings  set  out  upon 
the  record,  that  they  were  not  only  privy,  but  parties  to 
the  act.  Looking  to  the  act  of  Parliament  as  set  out  on  the 
record,  I  find  that  the  bailiff,  assistants,  and  commonalty 
of  Gumcester  are  lords  of  the  manor  of  Gumcester,  I  also 
find  that  there  is  within  the  parish  of  Oumcester  a  certain 
common,  called  West  Common*  The  act  recites,  **  that  there 
were  within  the  parish  of  Gumcester^  otherwise  Godman- 
Chester^  in  the  county  of  Huntingdon^  certain  open  and 
common  fields^  meadows,  lands,  and  commonable  places^ 

{a)  2  Bos.  &  Pul.  391. 
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1830.  containing  by  estimation  four  thousand  six  hundred  acres, 
or  thereabouts;  and  that  the  bailiff^  assistanls,  and  cooi- 
monalty  of  Gumcesier  were  lords  of  the  manor  of  Gim»- 
cesieTy  and  as  such  did  claim  to  be  entitled  to  the  right  to 
soil  within  the  manor.'*  The  act  then  appoints  commis- 
sioners and  a  surveyor  for  valuing,  allotting,  and  setting 
out,  &c.,  the  common  fields  and  commonable  places,  &c.; 
and  requires  the  commissioners  **  to  set  out,  allot,  and 
award  unto  and  for  the  said  bailiff,  assistants,  and  common- 
alty, and  their  successors,  as  lords  of  the  manor  of  Oumces^ 
ter^  such  part  of  the  said  lands  and  grounds  within  the  said 
parish  of  Gumcesier  thereby  intended  to  be  divided  and 
inclosed,  as  in  the  judgment  of  the  said  commissioners 
should  be  equal  to  one  twentieth  part  of  the  waste  or  known 
common  lands  within  the  parish  of  Gumcesier  aforesaid, 
for  the  use,  and  in  Ueu  of,  and  as  a  full  compensation  and 
satisfaction  for,  all  the  rights  and  interests  of  the  said  bailiff, 
assistants,  and  commonalty,  as  lords  of  the  said  manor,  in 
and  to  the  soil  of  all  the  waste  or  known  common  lands 
within  the  said  parish  of  Gumcesier  J*  By  reference  to  the 
pleadings,  we  find  that  the  persons  for  whom  the  distress 
in  question  was  taken,  are  the  bailiff,  assistants,  and  com* 
monalty  of  Gumcesier;  that  they  are  the  lords  of  the  ma* 
nor  of  Gumcesier;  and  that  the  place  where  the  distress 
was  taken  is  called  Wesi  Common,  It  is  impossible,  there- 
fore, not  to  infer  that  the  real  defendants  in  this  action  are 
the  persons  mentioned  and  intended  in  the  act  of  Plsrlia* 
ment  referred  to;  for,  we  cannot  intend  that  there  are  two 
corporations  bearing  the  same  name,  and  both  claiming  to 
be  lords  of  the  manor  of  Gumcesier^  nor  that  there  are 
two  places  in  the  county  known  by  the  same  name.  The 
whole  question,  therefore,  arises,  upon  the  construction  of 
the  act  of  Parliament. 

I  am  of  opinion  that  it  was  not  meant  that  the  substitut- 
ed right  should  be  traversable  or  disputable,  except  in  the 
manner  pointed  out  by  the  act.     It  would  be  extremely 
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detrimental  and  injurious  to  the  interests  of  t]ie  parties  coOt  1830. 
cemed,  if  the  original  right  of  common  could  be  called  in 
question  again  t^fter  sq  great  a  length  of  time,  and  the  in* 
quiry  into  such  original  right  delayed  until  the  death 
of  all  those  who  might  at  first  have  been  able  to  prove  the 
right  had  rendered  such  proof  impossible.  That  would 
be  a  strong  argument  to  shew  that  the  antient  right  was  not 
to  be  disturbed  after  the  act  of  Parliament  had  been  car-* 
ried  into  effect.  The  act  gives  the  commissioners  a  legis* 
lative  authority  to  decide  upon  all  claims  preferred  before 
them;  and  declares  that  their  determination  shall  be  final; 
And  it  enacts — *'  that,  in  case  any  person  or  persons  inter- 
ested in  the  said  then  intended  division  and  allotment, 
shall  be  dissatisfied  with  any  determination  of  the  said 
commissioners  touching  or  concerning  any  claim  or  claims, 
or  other  rights  or  interests,  in,  over,  or  upon  the  lands  and 
grounds  thereby  directed  to  be  divided,  allotted,  and  in- 
closed, or  any  part  thereof,  it  shall  be  lawful  for  the  per- 
son or  persons  so  dissatisfied  to  proceed  to  a  trial  at  law  of 
the  matter  so  determined  by  the  said  commissioners,  at  the 
then  next  or  at  the  following  Assizes  to  be  holden  for  the 
said  county  of  Huntingdon;  and,  for  that  purpose,  the  per- 
son or  persons  who  shall  be  dissatisfied  with  the  determin- 
ation of  the  said  commissioners,  shall,  upon  giving  notice  to 
the  said  commissioners  of  his,  her,  or  their  intention  to 
bring  such  action,  within  one  month  after  such  determina- 
tion shall  be  made,  cause  an  action  to  be  brought  upon  a 
feigned  issue  against  the  person  or  persons  in  whose  fa- 
vour such  determination  shall  have  been  made,  within  three 
calendar  months  next  after  the  determination  of  the  said 
commissioners  shall  be  so  made."  And — **  that  the  de- 
termination of  the  said  commissioners  touching  such  claim 
or  claims  of  right  to  the  soil  of  the  said  commons  and  waste 
grounds,  or  other  rights  or  interests  in,  over,  or  upon  the 
lands  and  grounds  thereby  directed  to  be  divided,  allot- 
ted, and  inclosed,  or  any  part  thereof,  which  sliali  not  be 
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1830  objected  to,  or^  being  objected  to,  the  party  or  parties  ob- 
jecting shall  not  cause  such  action  at  law  to  be  brought 
and  proceeded  in  as  aforesaid,  shall  be  final  and  condo- 
sive  upon  all  parties." 

Inasmuch,  therefore,  as  the  plaintiff's  claim  was  one  that 
was  capable  of  being  litigated  at  the  time  the  commission- 
ers awarded  thereon^  and  their  award  was  not  objected  to 
within  the  time  or  in  the  manner  limited  and  mentioned 
by  the  act,  I  am  of  opinion  that  it  camiot  now  be  called  in 
question.  It  is  enough  to  say,  that,  otherwise,  parties 
would  never  be  safe  in  the  enjoyment  of  the  rights  aeqtnr- 
ed  under  the  act,  even  at  the  most  distant  period.  Find- 
ing that  the  commissioners  have  in  express  terms  decided 
that  the  plaintiff  had  an  original  right  of  common,  in  lieu 
of  which  they  have  given  him  the  substituted  right  which 
he  now  claims,  I  am  of  opinion  that  the  corporation  of 
Gumcesier  cannot  now  dispute  that  right. 
'  With  respect  to  the  question  upon  the  replication  to  the 
twelfth  plea,  that  the  plaintiff  was  not  a  freeman  of  Gum- 
cester,  as  alleged  in  his  pleas,  I  think  that  fact  cannot  now 
be  put  in  issue.  The  rights  of  common  established  by  the 
commissioners  are  not  to  be  questioned  in  either  manner. 
It  seems  to  me,  therefore,  that  the  plaintiff  is  entitled  to 
judgment. 

Mr.  Justice  Gaseleb. — I  am  of  the  same  opinion.  It 
is  sufficient  if  any  one  of  the  pleas  be  without  objection 
Upon  the  eleventh  plea  only  I  think  the  plaintiff  would  be 
entitled  to  judgment.  What  was  required  by  the  act  to  be 
done?  The  commissioners  were  to  appoint  a  meeting  for 
parties  to  deliver  in  their  claims  in  writing,  at  which  meet- 
ing the  objections  to  such  claims  were  also  to  be  made; 
and  the  act  proceeds  to  declare — '*  that,  if  any  dispute  or 
difference  should  arise  between  any  of  the  parties  interest- 
ed, or  claiming  to  be  interested,  in  the  said  division  and 
inclosurc,  touching  or  concerning  the  right  to  the  soil  of 
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the  said  commons  and  waste  grounds,  or  any  part  or  parts         1830. 
thereof,  or  touching  or  concerning  the  respective  rights 
and  interests  which  they  or  any  of  them  should  have,  or 
claim  to  have,  in  the  same,  or  touching  or  concerning  any 
other  matter  or  thing  relating  to  the  said  divisions  and  allot- 
ments, it  should  and  might  be  lawful  for  the  said  commis- 
sioners, and  they  were  thereby  authorized  and  required, 
with  all  convenient  speed,  to  hear  and  determine  such  claims 
and  objections.'*    The  act  further  gives  a  power  of  appeal- 
ing from  the  determination  of  the  commissioners  within  a 
given  time,  and  also  another  mode  of  calling  it  in  question, 
0tsr.  by ''an  action  to  be  brought  upon  a  feigned  issue  against 
the  person  or  perscms  in  whose  favour  such  determination 
should  have  been  made,  within  three  calendar  months  next 
after  the  determination  of  the  commissioners  should  be  so 
made."    If  the  parties  interested  in  questioning  the  award 
of  the  commissioners  omitted  so  to  do  within  the  times  and  in 
the  manner  limited  and  directed  by  the  act,  they  were  for 
ever  afterwards  precluded  from  objecting  to  it.    The  com- 
missioners made  their  award,  recognizing  the  plamtiff 's 
daim.    The  eleventh  plea  does  not  commence  with  stating 
that  the  plaintiff  was  possessed  of  an  antient  messuage,  &C*, 
but  that  he  was  seised  of  a  commonable  messuage,  which 
''  was  inserted,  specified^  and  mentioned  by  the  commission- 
ers in  the  list  contained  in  the  schedule  annexed  to  their 
award,  as  one  of  the  messuages  in  respect  of  which  the  own- 
er or  occupier  thereof  might  use,  stocky  and  enjoy  the  said 
plot  of  land  or  ground  thereinbefore  mentioned  and  describ- 
ed, being  the  place  in  which  &c.,  as  a  common  pasture,  in 
the  manner  by  the  said  commissioners  in  and  by  their  said 
award  directed  and  appointed;"  and  that,  by  virtue  of  the 
act  of  Parliament  and  of  the  award,  he  had  a  right  of  com- 
mon of  pasture  over  the  locus  in  quo.    There  is  nothing 
inconsistent  in  that  plea,  and  it  affords  a  decisive  answer 
to  the  defence  attempted  to  be  set  up. 
The  bailiff,  assistants,  and  commonalty  of  Gumcester, 
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1830.  mentioned  in  the  pleas,  and  the  corporation  described  vbl 
the  act  as  being  lords  of  the  manor  of  Gumeester^  must  be 
the  same  parties.  The  Court  will  not  presume  that  there 
are  two  corporations  at  the  same  place,  having  the  same 
title,  and  both  claiming  to  be  lords  of  the  same  manor. 

Mr.  Justice  Bosakquet. — Two  questions  have  beea 
raised  in  this  CMt—^rst,  whether  the  plaintiff  was  bound 
to  set  out  the  extent  of  common  to  which  he  was  entitled 
before  the  award  of  the  commissioners  under  the  inclo«ure 
act  in  question — secondly,  whether  the  corporation  of  Own* 
cesier,  who  are  the  substantial  defendants  upon  this  record, 
are  the  persons  alluded  to  in  the  act,  and  bound  thereby. 
Upon  both  these  points  I  am  of  opinion  that  the  plaintiff 
is  entitled  to  judgment.  It  appears  that  the  commission- 
ers  made  an  award  recognising  the  right  claimed  by  the 
plaintiff.  The  effect  of  that  award  being  to  extinguish  the 
antient  right  of  common  within  the  parish,  the  award  be- 
comes the  foundation  of  the  plaintiff's  title.  The  act  of 
Parliament  has  been  so  very  fiilly  commented  upon  by  my 
Lord  Chief  Justice  and  my  Brother  Gaselee,  that  I  con- 
ceive it  to  be  unnecessary  for  me  again  to  refer  to  it;  soffiee 
it  to  say,  that  it  appears  to  me  that  the  award  of  the  com- 
missioners is  conclusive,  where  not  challenged  within  the 
time  prescribed  by  the  act,  and  according  to  the  modes 
pointed  out  for  that  purpose;  and  that  therefore  it  is  not 
competent  to  the  corporation  of  Oumcesier^  or  those  act- 
ing under  them,  at  this  distant  period  to  contest  the  quoM* 
turn  of  right. 

The  corporalion  of  Gumcesier  were  clearly  bound  by 
the  act.  They  are  stated  in  the  act  to  be  lords  of  the 
manor  of  Gumcesier ,  and  as  such  claiming  to  be  entitled 
to  the  right  of  the  soil  within  die  manor.  It  would,  there* 
fore,  be  extraordinary  if  the  act  of  Parliament  did  not 
affect  them.  I  cannot  entertain  a  doubt  as  to  their  being 
in  the  contemplation  of  the  Legislature. 
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Mr.  Justice  Alderson. — I  am  of  the  same  opinion^  for        ^^^* 
the  reasons  already  given.    In  all  local  acts,  all  parties      pbillips 
are  bound  that  are  in  any  way  interested  in  the  thing 
which  is  the  subject  of  legislation. 

Judgment  for  the  plaintiff. 


9. 

Mails. 


Davies,  Demandant;   Dawkins,  Tenant;  Monday ^ 

Evans,  Vouchee-  ^'^'  ^"^^ 

JMLR.  Serjeant  Jones  moved  that  this  recovery  might  Theacknow- 

led^ent  ofa 
pass*  warrant  of  at- 

By  a  rule  of  this  Court,  of  Michaelmas  Term,  89  Geo.  feSig  Z''^^" 
3,  it  is  ordered,  that  "  no  common  recovery  or  fine  shall  ▼^^  *»  ^^ 

"  may  be  taken 

*be  suffered  to  pass,  unless  the  taking  of  the  warrants  of  by  an  attorney 
attorney  be  before  one  of  the  Justices  or  Barons  in  WeiU  Q^^t  Sradons, 
minsier-HM.  or  one  of  the  Serjeants  at  law,  unless  an  aiti*o«8;*i^^^ 

'  "^  '  nant  to  the  jN'tf- 

affidavit  be  made  and  filed,  stating  that  the  commissioners  c^  do  not  re- 
taking the  same  are,  to  the  best  of  the  deponent's  belief,  pnneipaUty. 
either  barristers  of  five  years*  standing,  or  solicitors  or 
attomies  of  some  of  the  Courts  in  Westminster^HaW* 
The  statute  1  Will.  4,  c.  70,  s.  16,  authorizes  attomies  of 
the  Great  Sessions  in  Wales  to  practise  in  all  actions  or 
suits  in  the  Courts  at  Westminster ^  where  the  parties  re- 
side within  the  principality  of  fTcdes. 

In  this  case,  the  party  before  whom  the  acknowledge- 
ment was  taken,  was  not  an  attorney  of  one  of  the  Courts 
at  Westmnsier^  but  only  an  attorney  of  the  Great  Sessions 
in  Wales*  The  tenant  to  the  pracipe  was  an  attorney 
residing  in  London. 

Lord  Chief  Justice/fiNOAL. — ^This  is  not  an  action  of 
suit  brought  against  a  party  residing  within  the  princi- 
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Davieb, 

Demandant 


pality  of  Wales;  and  therefore  the  enabling  clause  of  the 
statute  1  Will*  4f,  c.  70,  does  not  apply.  It  seems  to  me, 
howeveri  that  this  case  does  not  fall  within  the  rule  of  the 
Court  which  requires  the  warrant  of  attorney  to  be  taken 
before  a  Judge  or  serjeant  at  law,  a  barrister  of  five  years* 
standing!  or  an  attorney  or  solicitor  of  one  of  the  Courts 
at  Westminster;  for  that  rule  only  applies  to  fines  and  re- 
coveries levied  or  suffered  in  England*  I  therefore  see 
no  objection  to  the  passing  of  this  recovery. 

Fiaiia). 


(a)  Under  the  rule  of  Court, 
Wkay  Term,  14  Geo.  3,  attor- 
nies  of  the  Court  of  Great  Ses- 
sions in  Wakt  were  not  compe- 


tent to  take  the  acknowled|^ent 
of  a  warrant  of  attorney  for  aof* 
faring  a  recovery.  See  Muliim, 
Demandant,  4  Taunt.  584. 


Tundt^f 
Nov.  23rd. 

An  action  will 
lie  for  an  cxces- 
liTe  diatress, 
and  leaving  a 
maninposses- 
aion,  alUiougfa 
the  goods  of  the 
tenant  are  not 
•o  completely 
removed  fiom 
his  control  as  to 
prevent  him 
from  carrying 
on  his  bu^ness. 


Baylis  V.  Usher. 

X  HIS  was  an  action  on  the  case  for  an  excessiye  and 
vexatious  distress. 

At  the  trial  before  Lord  Chief  Justice  Tindal,  at  the 
Sittings  at  Guildhall  after  last  Hilary  Term,  the  evi- 
dence was  as  follows : — ^The  plaintiff  had  rented  of  the 
defendant  certain  garden  ground.  The  defendant  dis- 
trained  for  702.  rent  in  arrear.  At  the  time  of  distrain- 
ing, the  broker  left  on  the  premises  a  memorandum  stating 
that  he  had  seized  all  the  goods  upon  the  premises;  and 
a  man  was  put  in  possession.  The  value  of  the  property 
on  the  premises  belonging  to  the  plaintiff  was  upwards  of 
700/.  It  did  not  appear  that  the  plaintiff  had  been  inter- 
rupted in  his  busmess ;  but  he  was  permitted,  as  usual,  to 
carry  vegetables  and  fruit  to  market. 

On  the  part  of  the  defendant,  it  was  contended,  that. 
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inasmuch  as  the  property  bad  never  been  withdrawn  from        18dO 
the  control  of  the  plaintiff,  the  action  would  not  lie. 

His  Lordship  left  it  to  the  Jury  to  say  whether  or  not 
the  distress  was  unreasonable. 

The  Jury  returned  a  verdict  for  the  plaintiff — damages 

Mr.  Serjeant  Wilder  in  Easier  Term  last,  obtained  a 
rule  nisi  that  this  verdict  might  be  set  aside,  and  a  new 
trial  had,  on  the  ground  urged  at  the  trial. — He  sub- 
mitted that  the  tenant  had  sustained  no  injury;  and  that 
the  mere  wrongful  act  of  distrainuig  for  an  excessive  a- 
mount,  unaccompanied  with  damage  to  the  party,  could 
give  no  right  to  an  action  for  damages. 

Mr.  Serjeant  Andrews  shewed  cause,  and — 

Mr.  Serjeant  Wilde  was  heard  in  support  of  his  rule. 

Lord  Chief  Justice  Tindal. — It  seems  to  me  that  the 
facts  proved  fully  warranted  the  finding  of  the  Jury.  Al- 
though the  tenant  was  permitted  to  carry  on  his  busi- 
ness without  interruption ;  yet  the  seizure  of  the  whole  of 
his  property,  worth  more  than  700/.,  for  arrears  of  rent 
amounting  to  70/.  only,  and  the  placing  a  man  in  posses- 
sion of  all  the  goods  on  the  premises,  without  whose  per- 
mission nothing  could  be  moved,  clearly  operated  a  griev- 
ous injury  to  the  plaintiff,  and  gave  him  a  right  of  ac- 
tion.    I  therefore  think  the  rule  should  be  discharged. 

Mr.  Justice  Bos  anqubt  referred  to  Willoughby  v.  Back* 
house  (a),  where  it  was  held  that  a  right  of  action  once 
vested  can  only  be  destroyed  by  a  release  under  seal,  or 
by  the  receipt  of  something  in  satisfaction  of  the  wrong 

(«)  4  Dow.  &  Ryl.  639 ,-  S.  C.  2  Barn.  &  Cress.  821. 
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done ;  and  therefore  that  the  tenant  does  not  waive  fais  right 
of  action  for  an  excessive  distress,  though  he  afterwards 
enters  into  a  written  agreement  with  his  landlord  respect- 
ing the  sale  of  the  effects  seised. 


The  rest  of  the  Court  concurring — 


Rule  discharged^ 


Nov.  23rd. 

The  Court  dis- 
charged with 
costs  a  rule  for 
setting  aside  an 
execution  issued 
after  the  allow- 
ance of  a  writ  of 
error,  and  the 
Justification  of 
bail  in  error — 
the  writ  of  error 
being  obtained 
for  the  mere 
purpose  of  de- 
lay, and  the 
bdl  being  men 
of  straw. 


Fuller  v.  Coombe. 

A  RULE  was  obtained  by  Mr.  Serjeant  Bompcu,  on  a 
former  day  in  this  term,  calling  on  the  plaintiff  to  shew 
cause  why  a  writ  of  fieri  fcunas  issued  herein  should  not 
be  set  aside  for  irregularity — the  writ  having  been  sued 
out  after  the  allowance  of  a  writ  of  error,  and  the  justifica- 
tion of  bail  thereon. 

Mr.  Serjeant  Wilde  shewed  cause,  on  an  affidavit  stat- 
ing that  the  writ  of  error  was  sued  out  for  the  mere  pur- 
pose of  delay,  and  that  the  bail  were  men  of  straw. — ^He 
cited  Ward  v.  Levi  (a),  and  Browne  v.  Brown  (6);  in  the 
former^  hired  bail,  who  were  insolvent,  of  whom  notice 
had  been  given,  and  to  whom  no  exception  was  entered, 
became  bail  in  error;  the  plaintiff,  treating  the  writ  of 
error  and  the  bail  as  nullities,  entered  up  judgment,  and 
took  out  execution:  the  Court  of  King's  Bench  held  the 
execution  to  be  regular,  and  discharged  (with  costs) 
the  rule  for  setting  it  aside — ^and  in  the  latter,  where  the 
same  point  was  determined  in  this  Court,   Lord  Chief 


(a)  2  Dow.  &  Ryl.  491 ;  S.  C. 
1  Barn.  &  Cress.  268.  And  see 
Crum  T.  Kitchen,  1  Barn.  &  Grcss. 


269,  n. 

(h)  4Bingr.  38;  S.  C.  12  J.  B, 
Moore,  172. 
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Justice  Best  said :    ''  Attomies  should  know  that  hired        1830. 
bail  ought  not  to  be  put  in ;  particularly  in  the  case  of  bail 
in  error,  who  cannot  render  their  principaL    In  Ward  y. 
Levi^  I  agreed  with  the  Court  of  King^s  Bench^  that  such 
a  practice  was  a  fraud  upon  the  Court;  I  think  so  still.** 

Mr.  Serjeant  Andrews^  in  support  of  the  rule, — The 
bail  were  not  excepted  to,  and  therefore  cannot  be  treated 
as  sham  bail. 

Per  Curiam*  —  This  case  is  decided  by  Browne  y. 
Brown.  We  agree  with  the  Lord  Chief  Justice  in  that 
casCi  that  the  practice  in  question  is  a  fraud  upon  the 
Court,  and  ought  in  all  cases  to  be  put  a  stop  to. 

Rule  discharged,  with  costs. 


In  re  Nash,  Executrix  of  Stewart.  Tuetday, 

-«j-  Nov.  23rd, 

JyLR.  Seijeant  Toddy ^  on  a  former  day,  obtained  a  rule  An  annuity  was 
nisi  to  set  aside,  on  the  ground  of  usury,  a  warrant  of  at-  £^g**^iSj'a^"' 
tomey  given  to  secure  an  annuity.     The  facts  disclosed  in  co?enant  on  the 

the  affidavits  were  as  follow: —  grantorto insure 

In  the  year  1805,  James  Stewart  and  John  Cressett  PeU  to^thc'wnount 
ham^  in  consideration  of  1000/.  paid  to  Stewart,  granted  an  SJ^^"^^^*^I 
annuity  of  IHQL  to  John  Holland  for  the  term  of  the  joint  in  thirty  dayi 
natural  lives  ot  John  Holland,  Mary,  his  wife,  Mary  Ann  cease  of  the' 
Holland,  and  Lucy  Dalrymple,  and  the  lives  and  life  of  xhf courtT^ 
the  survivors  and  survivor  of  the  longest  liver  of  them —  fiwedtoset 

aside  the  secu- 

Stewart  and  Pelham,  for  themselves,  their  heirs,  execu-  rities  for  usury. 
tors,  and  administrators,  covenanting  with  Holland,  his 
executors,  administrators,  and  assigns,  within  thirty  days 
next  after  the  decease  of  such  three  of  them,  the  said  John 
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18d0.         Holland,  Mary,  his  wife,  Mary  Ann  Holland,  and  Lucy 
""     "^     '      Dalrymple,  who  should  first  depart  this  life,  to  insure  in 

Ex  parte  f    *■ 

Nash.  some  respectahle  office  of  insurance  in  London,  for  the  use 
of  the  said  John  Holland,  his  executors,  administrators, 
and  assigns,  the  sum  of  1,000/.  to  be  paid  on  the  decease 
of  the  survivor  of  them  the  aforesaid  nominees;  and,  upon 
the  completion  of  such  insurance,  to  make  such  assignment 
of  the  policy  or  poUcies  thereof  unto  the  said  John  Hol- 
land, his  executors,  administrators,  and  assigns,  as  should 
be  requisite  to  make  over  the  same  and  all  benefit  thereof 
to  him,  and  for  his  and  their  sole  use.  A  warrant  of  attor- 
ney was  also  executed  by  the  grantors,  to  enter  up  judg- 
ment for  2,000/.  /  but  no  judgment  was  ever  entered  up. 

Mr.  Serjeant  Wilde  now  shewed  cause,  on  behalf  of  £(/- 
ward  Gregory  and  Robert  Johnston,  who  had  purchased 
the  annuity  at  a  sale  by  the  Sherifi*,  under  a  writ  of  f  m- 
ditioni  exponas. — The  insurance  was  not  to  be  effected 
until  thirty  days  after  three  of  the  four  lives  had  dropped. 
The  fourth  might  also  die  in  the  mean  time.  The  princi- 
pal would  therefore  be  in  hazard  at  least  for  that  interval 
Cummins  v.  Isaac  (a),  and  Morris  v.  Jones  (6),  are  authori- 
ties to  shew  that  there  is  nothing  illegal  in  a  contract  of  this 
nature.  In  the  latter  case.  Lord  Chief  Justice  Abboit 
said:  ^^  When  an  annuity  is  granted  for  the  life  of  the 
grantor,  it  is  almost  the  invariable  practice  for  the  grantee 
to  insure  the  life  of  the  grantor;  and  in  calculating  the 
amount  of  the  annuity,  or  the  consideration  to  be  paid,  re- 
gard is  always  had  to  the  terms  on  which  that  life  can  be 
insured." 

The  Court  called  on — 

Mr.  Serjeant   Toddy,  to  support  his  rule.— The  only 
(o)  8  Term  Rep.  183.  {f>)  2  Bam.  Ac  Cress.  22a 
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ground  upon  which  annuities  are  held  to  be  without  the        1830. 
operation  of  the  statute  of  usury  is ,  that  the  principal  sum  ^^ 

is  put  in  hazard.  In  the  present  case  the  principal  nerer  Nash. 
has  been  in  hazard.  A  covenant  for  re-payment  of  the  mo- 
ney advanced  would  clearly  be  usurious.  The  covenant  to 
insure  gives  the  grantee  the  additional  security  of  the  assur- 
ance office.  It  has  been  observed  that  the  principal  would 
be  hazarded  during  the  thirty  days  that  are  to  intervene  be- 
tween the  death  of  the  three  first  nominees  and  the  effect- 
ing the  insurance;  for  that  the  fourth  life  might  also  drop 
within  that  interval.  But  that  would  not  discharge  the 
liability  of  the  grantors  under  the  covenant. 

Lord  Chief  Justice  Tindal. — The  question  is,  whether 
the  advance  of  money  in  this  case  comes  within  the  statute 
of  Atme,  as  being  a  loan  upon  which,  directly  or  indirect-  . 
ly,  more  than  5/.  per  cent,  interest  has  been  reserved. 
The  general  rule  is,  that,  where  the  principal  is  put  in  ha- 
zard, it  is  no  loan ;  for,  a  loan  contemplates  the  re-payment 
of  the  money  advanced.  Where  there  is  any  uncertainty 
as  to  the  return  of  the  principal,  it  only  amounts  to 
a  question  of  contract.  In  the  present  case,  it  is  impossi- 
ble for  us  to  say  that  there  has  not  been  a  considerable 
hazard.  Suppose  the  two  last  lives  to  drop  together,  how 
could  it  be  assigned  as  a  breach  of  covenant  on  the  part 
of  the  grantors,  that  the  fourth  Hfe  was  not  insured.  Sup« 
pose  even  that  an  insurance  was  effected,  there  are  many 
conditions  in  policies  that  might  render  the  insurance  in* 
effectual;  for  exaibple,  the  policy  might  be  avoided  by 
suicide  or  by  felony,  or  by  the  party  insured  going  abroad. 
Who  can  say  that,  with  so  precarious  a  security,  the  prin- 
cipal is  not  put  in  hazard.  Upon  this  ground,  therefore, 
I  think  the  annuity  may  be  supported,  and  that  this  rule 
must  be  discharged. 

Mr.  Justice  Gaselbb  and  Mr.  Justice  Bosanquet  con«» 
curred. 

vol.  IV.  F  F  F 
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IS3Q.  Mr.  Jasdce  Aldbrson  referred  to  Grigg  v.  Stoker  (a)» 

BMfwu      ^^^  &n  agreeme&t  to  pay  ISiL  perceni.  on  the  amount  of 
Mash.       the  purdiaae-monejr  of  a  vessel^  was  heU  not  to  be  usurioas, 
though  there  was  a  covenant  to  keep  the  vessel  insi»ed. 

Rule  discharged,  with  costs. 
(a)  Fomst.  4. 


Wednudm,  WaRD  V.  Webks. 

Nov.  24M.      ^« 

In  an  tction  on    -1-  HIS  was  an  action  on  the  case  for  slander. 
?^Tw^d?Sl      The  first  count  of  the  declaration  stated— That  the 
leged  toiuTe      plaintiff  had  not  ever  been  guilty,  nor.  until  the  commit* 

been  spoken  by^  ,  i<»i 

the  defendant  of  tiugof  the  Several  grievances  by  the  defendant  as  therein- 
deciuttdlm  id-  ^  *^'  mentioned,  been  suspected  to  have  been  guilty,  of  the 
leged,  ^  ^«l  offences  and  misconduct  thereinafter  mentioned  to  have 

damage,  that, 

"hj  reason  of  been  charged  upon  and  imputed  to  the  plaintiff^  or  of  any 
of  soch  grier-  Other  such  offeucos  and  misconduct^  and  had  always  con- 
foMdtodfeti^  ductedhimaelfinanupright  and  proper  manner;  by  means 
plaintiff  credit"  of  which  Said  premises  he,  the  plaintiffi  before  and  until 

The  endence  *»  i  i 

was,  that  the  the  Committing  of  the  said  several  grievances  by  the  de- 

spoken  the  fcudaut  as  thereinafter  mentioned,  had  deservedly  obtained 

jwdlhiit  £*h^d  ^^  enjoyed  the  good  opinion  and  credit  of  all  his  neigh- 

communicated  bours  sod  Other  good  and  worthy  subjects  of  this  realm  to 

the  statement,  as      <■  i  .  •      i  .  «*«  ^ 

the  statement  of  wbom  he  was  m  any  Wise  known,  to  wit,  at  Toiai^ofi,  &a: 
^^^r^^'-^  Yet  the  defendantt  well  knowing  the  premises,  but  greatly 
upon  reftised  to  envying  the  happy  state  and  condition  of  the  plaintiff,  and 

trust  the  plain-  .  ,      .  ,     -n  i        •    .        i 

tiff:— Htf&i,  that  contnviug  and  wickedly  and  malicious^  intendipg  to  iiyuie 
wM  notrap^rt-  ^^  plaintiff  in  his  said  good  name,  fame,  and  credit,  and 

ed;  for  that  it 
was  the  repeti- 
tion of  the  slander  by  £L  to  J?.,  which  was  the  voluntary  act  of  a  free  agent,  over  whom  the  de- 
Ibndant  had  no  control,  and  for  whose  acts  he  was  not  antwerable^  that  was  the  imnediale  cause 
of  the  phdntiff*s  damage. 
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to  bring  him  inta  puMio  feandal^  mfaray^  and  di^race  with  f9M 
and  amongst  aH  his  neighbours  aad  other  good  and  urortfay 
mxljeetM  of  this  kingdom,  and  to  cause  it  to  be  saspeeted 
and  befieved  by  those  neighbours  and  subjects  that  be  the 
plaintiff  had  been  ood  was  guihy  of  the  offences  and  miB^ 
conduct  thereinafter  mentioned  to  have  been  charged  opon 
and  imputed  to  him^  the  plaintiff,  and  wa»  not  a  person 
who  was  worthy  or  fit  to  be  trusted ,  and  to  vex,  harass, 
oppress,  impoverish,  amd  wholly  nrin  him,  the  plaintiff, 
theretofore,  to  wit,  on  &c.,  at  &c.  aforesaid,  in  a  certain 
discourse  which  the  defendant  then  and  there  had  in  the 
presence  and  hearing  of  divers  good  and  worthy  subjects 
of  our  lord  the  now  King,  of  and  concerning  the  plaintiff, 
then  and  there,  in  the  presence  and  hearring  of  the  said 
last-mentioned  subjects,  falsely  and  mahciously  s])oke  and 
published  of  and  concerning  the  plaintiff  these  false,  scan* 
dalous,  malicious,  and  defamatory  words  following,  that  is 
to  say :  '*He  (meaning  the  plaintiff)  is  a  rogue  emd  a  swind^ 
ler,  I  (meaning  the  defendant)  irnnv  enough  about  him 
(meaning  the  plaintiff)  to  hang  him  J*  [In  the  second  count, 
the  words  charged  to  have  been  spoken  by  the  defendant 
were — **  He  is  a  rogue  and  a  swindler /*  in  the  third  count 
— '^  He  is  a  rogue/*  and  in  the  fourth — "  He  is  a  sunnd^ 
ler/^  By  means  of  the  committing  of  which  said  griev-^ 
ances  by  the  defendant  as  aforesaid,  he  the  plaintiff  had 
been  and  was  greatly  injured  in  hris  said  good  name,  fame, 
emi  credit,  and  brought  into  public  scandal,  infamy,  and 
disgrace  with  and  amongst  his  neighbours  and  other  good 
and  worthy  subjects  of  this  reahn,  insomuch  that  divers  of 
those  neighbours  and  subjects,  to  whom  the  innocence  and 
integrity  of  the  plaintiff  in  the  premises  were  unknown, 
had,  on  occasion  of  the  committing  of  the  said  grievances 
by  the  defendant  as  aforesaid,  from  thence  thitherto  8us-> 
pected,  and  stiH  did  suspect  and  believe  the  plaintiff  to 
have  been  and  to  be  a  person  guilty  of  the  sind  offences 
aad  Dfisconduct  above  mentioned  to  have  beien  charged 
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18S0.        upon  and  imputed  to  him  the  plaintiff  by  the  defendtot, 
and  had^  by  reason  of  the  committing  of  the  said  griev- 
ances by  the  defendant  as  aforesaid,  from  thence  thitherto 
wholly  refused,  and  still  did  refuse  to  hare  any  transaction^ 
acquaintance,  or  discourse  with  him,  the  plaintiff,  as  they 
were  before  used  and  accustomed  to  have,  and  otherwise 
would  have  had:  And  also,  by  reason  thereof,  one  Jbibi 
Bryer,  who,  before  and  at  the  time  of  the  committing  of  the 
said  grievances,  was  about  to  sell  and  dispose  of  to  the  said 
plaintiff  on  credit  divers  goods,  wares,  and  merchandizes 
necessary  and  proper  for  carrying  on  and  commencing  the 
business  of  a  general  shop-keeper,  which  he,  the  plaintiff, 
was  then  and  there  about  to  commence,  afterwards, .  ta 
wit,  on  &c.  aforesaid,  at  &c.  aforesaid,  wholly  refused  and 
thence  thitherto  had  declined  to  sell  and  dispose  of  the 
same  to  the  plaintiff;  and  the  said  John  Bryer,  then  and 
there,  by  reason  of  the  speaking  of  the  said  slanderous 
words,  refused  to  sell  and  deliver  to  the  plaintiff  other 
goods  on  credit,  as  he  otherwise  might  and  would  have 
done:  And,  by  reason  of  the  premises,  the  plaintiff  had 
lost  and  been  deprived  of  divers  great  gains  and  profits' 
which  might  and  otherwise  would  have  accrued  to  him 
from  the  sale  and  disposal  of  the  said  several  goods,  wares, 
and  merchandizes  to  him  the  plaintiff  by  the  said  John 
Bryer  on  credit,  as  aforesaid;  and  the  plaintiff  had  been 
and  was,  by.  means  of  the  premises,  hindered  and  prevent- 
ed from  commencing  and  carrying  on  trade  and  business 
as  he  otherwise  would  have  done,  and  was  otherwise  great- 
ly injured,  to  wit,  at  &c.  aforesaid. 
The  defendant  pleaded  the  general  issue* 
The  cause  was  tried  before  Mr.  Justice  Bosanquei^  at 
the  last  Assizes  at  Taunton.    The  evidence  which  the 
plaintiff  was  prepared  to  produce  in  support  of  the  action 
was,  that  the  defendant  had  spoken  the  words  charged  in 
the  declaration  to  one  Edward  Bryce,  who  communicated 
the  statement,  as  the  statement  of  the  defendant,  to  John, 
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Bryer;  and  that  John  Bryer  thereupon  refused  to  trust        1830. 
the  plaindff. 

It  was  objected^  on  the  part  of  the  defendant,  that  this 
evidence  was  not  admissible,  on  the  ground  that  the  spe- 
cial damage  was  not  the  immediate  consequence  of  the  de- 
fendant's wrongful  act,  nor  wholly  arising  from  it.  The 
learned  Judge  thereupon  directed  a  nonsuit  to  be  entered. 

Mr.  Serjeant  Bompas,  in  Easter  Term  last,  obtained  a 
rule  fdsi,  that  this  nonsuit  might  be  set  aside,  and  a  new 
trial  had. 

The  defendant  was  the  only  person  against  whom  an 
action  could  have  been  brought  for  uttering  the  slanderous 
words  in  question.  In  the  fourth  resolution  in  Lord  WorM- 
ampton*s  casei  (a),  it  is  laid  down,  that, ''  In  a  private  ac- 
tion for  slander  of  a  common  person,  if  J.  S.  publish  that 
he  hath  heard  J.  N.  say  that  J,  G.  was  a  traitor  or  thief; 
in  an  action  of  the  case,  if  the  truth  be  such,  he  may  jus- 
tify :  but,  if  J.  S.  publish  that  he  hath  heard  generally, 
without  a  certain  author,  that  J.  G.  was  a  traitor  or  thief, 
there  an  action  sur  le  case  lieth  against  J.  S.,  for  this,  that 
he  hath  not  given  to  the  party  grieved  any  cause  of  action 
against  any,  but  against  himself  who  published  the  words, 
although  in  truth  he  might  hear  them;  for,  otherwise  this 
might  tend  to  a  great  slander  of  an  innocent." 

[Lord  Chief  Justice  lindaL — In  the  case  there  put,  the 
words  themselves  were  actionable;  here,  they  are  not  so.] 

That  case  was  recognised  in  Davis  v.  Lewis  (6),  where 
it  was  held  that  it  is  no  justification  to  an  action  of  slander, 
to  plead  that  such  an  one  told  the  slander  to  the  defend- 
ant; but  that,  if  the  person  repeating  the  slander  at  the 
same  time  mentioned  the  name  of  a  person  from  whom  h^ 
heard  it,  that  may  be  pleaded  in  justification  to  an  action 
brought  against  the  former.    Lord  Kenyan  there  said — ''If 

(a)  12  Rep.  134.  (6)  7  Term  Rep.  17- 
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1830.  ^  a  person  say  that  such  a  partieukr  man  (naming  him)  toU 
him  certain  slander,  and  that  man  did  in  fact  tell  him  so, 
it  is  a  good  defence  to  an  action  to  be  brought  by  the  per- 
son of  whom  the  slander  was  spoken:  but,  if  he  asserts 
the  slander  generally,  without  adding  who  told  it  to  him» 
it  18  actionable.  It  is  just,  thal;^  when  a  person  repeats 
any  slander  against  another,  he  should  at  the  same  time 
declare  from  whom  he  heard  it,  in  order  thai  the  party  £»• 
jured  may  sue  the  author  of  the  slander  J"  The  eonse* 
quence  of  holding  an  action  of  this  nature  net  to  be  mma-^ 
tainable  will  be,  that  parties  may  be  irremediably  injured, 
and  have  no  means  of  obtaining  redress,  iniismueh  as  the 
authorities  above  cited  shew  that  the  repeater  of  the  slan* 
der  is  not  liaUe  to  an  action,  provided  he,  at  the  time  of 
speaking  the  words^  mentions  the  name  of  his  author. 

]y(r,  Seijeant  Wilde,  in  Easier  Term,  shewed  cause.— 
1 .  The  averment  of  special  damage  means,  not  that  the 
damage  flowed  consequentiaQy,  but  directly  from  the  de- 
fendant's act  of  speaking.  The  evidence  proposed  to  be 
given,  therefore,  was  not  receivable  under  this  dedaratioa. 
The  damage  accruing  from  the  defendant's  act  did  not 
wholly  result  from  the  cause  assigned.  A  somewhat  sinair 
lar  question  to  this  arose  in  the  late  case  of  Doris  v.  Oor- 
reit  (a),  where  it  was  in  e&ct  held,  that,  to  form  the  sub- 
ject of  an  action,  the  damage  sustained  by  the  plaintiff 
must  be  the  immediate  and  necessary  consequence  of  the 
wrongful  act  of  the  defendant:  and  in  Ficars  v,  fVileoeks  (6) 
it  was  expressly  held,  that  the  special  damage  must  be  the 
legal  and  natural  consequence  of  the  words  spoken,  other- 
wbe  it  will  not  sustain  the  declaration.  In  the  present 
case,  it  is  clear,  that,  if  there  had  been  no  repetition  of  the 
slanderous  words,  the  plaintiff  would  have  received  no  in- 


(a)  Ante,  p.  640.  {b)  8  East,  1. 
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Jury.  When,  therefore,  the  act  of  the  defendant  would  18». 
wholly  &]1  to  produce  any  usurious  consequence  unless 
aided  by  the  act  of  another,  how  can  the  injury  resulting 
from  the  act  of  that  other  be  ascribed  to  the  defendant? 
All  the  evil  that  has  accrued  to  the  plaintiff  would  have 
flowed  from  the  act  of  JSrjrer,  independent  of  the  defend- 
ant. This  is  not  like  an  action  of  trespass  (or  an  injury 
received  from  something  pat  in  motion  by  the  defimdaBt; 
lor,  there,  the  impeius  originally  given  continues  until  the 
iigury  complained  of  is  produced.  Bryee  was  a  voluntary 
ilgent;  and  the  defeadant  is  not  to  be  held  responsible  for 
any  additional  malice  in  the  mode  of  speaking  by  him.  In- 
asmuch, therefore,  as  this  deolaratioii  directly  charges  an 
immediate  injury  resulting  from  the  use  of  the  slanderous 
words  by  the  defendant,  the  evidence,  which  shews  that 
such  bjury  did  not  proximately  result  therefrom,  was  not 
receivable  under  it. 

9*  Supposing  the  evidence  in  question  to  have  been  ad* 
missible  on  this  form  of  dedaratbn,  was  it  sufficient  to  sup- 
port the  action!  It  is  sud,  that  the  plaintiff  will  be  without 
remedy  if  this  form  of  action  do  not  avail  him»  becanse 
Bryee  ia  not  liable  to  an  action  for  the  part  he  took  in  dis* 
seminatiiig  the  dander^  he  having  named  his  author  at  the 
time  i  and  the  foorth  resolution  in  Lord  Narihampian*s 
case  ia  cited  in  support  of  that  position*  The  Courts  have 
had  that  case  repeatedly  jNressed  upon  their  attention.  It 
has  never,  it  is  true,  been  expressly  over-mkd;  hot  the 
Judges  have  always  endeavoured  to  pass  it  by;  and  it  baa 
only  once  been  directly  acted  upon  or  recognised,  viz.  in 
the  case  of  Davis  v.  Lewis.  In  Crcnrford  v.  MidtUetam  (a), 
the  pliuntiff  having  declared  finr  slanderous  words,  chttg- 
ing  him  with  felony,  said  by  the  defendant  to  have  been 
spoken  of  the  plaintiff  by  a  person  whom  the  defendant 
met  on  the  road,  judgment  was  arrested  (by  the  opinion 

(a)  1  Leviaz»  88. 
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]930^  of  three  Judges  against  Mr.  Justice  Twysden),  for  want  of 
an  avermenti  that,  in  truth,  nobody  had  said  such  words 
to  the  defendant.  The  authorities,  however,  are  abundant, 
to  shew  that  such  an  allegation  is  not  necessary.  In  Gar^ 
diner  v.  Aiwaier  (a),  the  words  spoken  were — "  Thou  art 
a  sheep  stealing  rogue,  and  fanner  P.  told  me  so/*  On 
motion  in  arrest  of  judgment.  Lord  Chief  Justice  D^m- 
son  said — **  It  has  been  said,  that,  although  the  words  might 
be  actionable,  yet  that  the  plaintiff  ought  not  to  haye  judg- 
ment, because  it  was  not  averred  that  farmer  P.  did  not 
tell  the  defendant  so;  but  the  Court  were  of  opinion  diat 
tha^t  averment  was  by  no  means  necessary,  it  being  quite  idih 
material  whether  farmer  P.  did  or  did  not  tell  the  defend- 
ant so/'  That  case  is  quite  inconsistent  with  Lord  North- 
tmpiotis  case;  and  the  fourth  resolution  there  was  not  ne* 
cessary  to  the  judgment  of  the  Court.  In  Lewis  v.  Wolr 
ter  (6),  the  Judges  shew  an  extreme  indisposition  to  adopt 
the  rule  laid  down  in  that  resolution.  In  that  case,  which 
was  an  action  for  a  libel  published  in  a  newspaper,  the  de- 
fendant pleaded  that  the  libel  was  originally  published  in 
the  H.  Journal^  by  J.  S.;  and  that,  at  the  time  of  publi- 
cation by  the  defendant,  it  was  stated  in  such  publication 
that  it  was  copied  from  that  newspaper.  Mr.  Justice  Bay* 
ley  said  (c) — ''  If  a  defendant  is  to  be  allowed  to  rely  upon 
a  plea  of  this  nature  (supposing  that  there  can  be  such 
a  plea  in  bar,  which  may  be  doubtful),  it  can  only  be  in  a 
case  where  he  has  originally  given  up  the  author  by  name, 
and  where  the  name  is  sufficient  to  identify  the  party." 
Mr.  Justice  Holroyd  said — **  In  actions  for  slander,  die 
truth  may  be  pleaded  as  a  legal  defence.  But  that  plea 
admits  the  nulice,  and,  notwithstanding  that,  justifies  the 
publication.  It  is,  however,  a  very  different  thing  to  jus- 
tify the  repetition  of  slander,  by  alleging,  as  a  bar,  that 
some  other. person  originally  was  the  author  of  it    For,  it 

(a)  Sayer,  265.       (6)  4  Bam.  &  Aid.  605.       (e)  Ibid.  612. 
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does  not  follow,  that,  because  a  defendant  may  justify  slan-  1830. 
der  if  truei  he  may  also  justify  the  repetition  of  slanderous 
words  which  are  not  true,  if  he  has  beard  them  from  ano- 
ther person.  Unless  we  go  the  length  of  holding  that  such 
a  repetition  would  be  justifiable  even  when  spoken  from  a 
bad  motive,  we  cannot  support  the  present  pleas.  All  the 
cases  on  this  subject  arise  out  of  the  case  of  The  Earl  of 
Northampton.  They  do  not,  however,  confirm  that  deci- 
sion; but  all  go  on  the  ground  of  being  distinguishable 
fix>m  it.  The  book  in  which  that  case  is  found  is  not  so 
accurate  as  the  rest  of  the  reports  of  Lord  Coke^  not  hav- 
ing been  published  by  him  in  his  life-time,  but  from  his 
notes  afterwards.  The  j)oint  there  is  stated  in  very  gener- 
al terms,  and,  as  it  seems  to  me,  may  be  questionable.  It 
is  put  thus:  '  In  a  private  action  for  slander  of  a  common 
person,  if  J.  S.  publish  that  he  hath  heard  J.  W.  say  that 
J.  G.  was  a  traitor  or  thief,  in  an  action  on  the  case,  if  the 
truth  be  such,  he  may  justify.'  It  is  observable,  that  Lord 
Cote  does  not  say  that  it  is  lawful  to  repeat  slander  in  all 
cases  and  at  all  times,  but  only  that  the  party  may  justify 
under  certain  circumstances.  If,  for  instance,  he  repeats 
not  with  intention  to  defame,  that  may  be  so ;  but  it  is  hot 
laid  down  that  a  defendant  may  maliciously  do  so ;  and, 
unless  it  goes  that  length,  it  will  not  support  the  present 
pleas.  But  I  think  it  is  questionable  whether,  as  stated, 
it  must  not  have  some  qualification  added ;  for,  in  the  third 
resolution,  cases  are  put  in  which  it  is  held  to  be  unlawful 
to  repeat  slander.  Taking,  therefore,  the  whole  together, 
it  seems  to  me  thdt  the  proper  way  is,  to  take  the  passage 
with  this  quaUfication,  that,  if  J.  S,  publish,  on  a  fair  and 
justifiable  occasion,  that  he  hath  heard  J.  W.  say  that  cT. 
6*  was  a  traitor  or  thief,  he  may,  if  the  truth  be  such,  jus- 
tify* It  must  not,  therefore,  be  taken  as  a  general  rule, 
even  in  oral  slander,  that  the  malicious  repetition  of  it  may 
be  justified,  if  the  name  of  the  author  be  given  up  at  the 
time.    If  it  could,  it  would  be  productive  of  mischief;  for. 
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1830*  the  person  slandered  could  bring  no  action  against  the  ma- 
licious repeater;  and,  if  he  did  discover  who  the  person 
was,  and  brought  an  action  against  him,  he  might  only  be 
able  to  support  it  by  the  testimony  of  the  very  person  who 
had  so  maliciously  repeated  it  Perhaps,  therefore,  the 
rule  has  been  laid  down  too  largely  in  The  Earl  of  Ncrth^ 
ampiwi%  case,  and  ought  to  be  qualified,  by  confining  it  to 
cases  where  there  is  a  fair  and  just  reason  for  the  repeti- 
tion of  the  slander."  And  Mr.  Justice  Bt$t  said:  '*  The 
attempt  here  is,  to  justify  this  libel  under  the  authority  of 
The  Earl  of  Northampton  $  case.  If  this  precise  point  had 
been  there  determined,  I  should  doubt  the  propriety  of 
that  decision;  and  I  think  that  the  reasons  given  by  my 
brother  Hohroyd  shew  that  the  fourth  resolution  in  that 
case  requires  some  qualificatjon.  For,  it  cannot  be  justi- 
fiable to  repeat  slander  under  all  circumstances;  but  only 
in  those  cases  where  it  is  done,  not  for  the  purpose  of 
merely  circulating  the  slander,  but  for  some  fiur  and  rea- 
sonable cause." 

Holding  the  present  action  to  be  maintainable  would,  io 
effect,  be  making  him  responsible  who  did  not  occasion  the 
mischief,  and  discharging  him  who  did. 

Mr.  Seijeant  Stephen  and  Mr.  Serjeant  Bon^MU,  in 
support  of  the  rule — ^The  injury  of  which  the  plaintiff 
complains  was  suflSciently  shewn  to  have  emanated  firom 
the  wrongful  act  of  the  defendant.  It  is  a  noyel  propo- 
sition in  law,  that  the  author  of  a  slander  is  not  answer- 
able for  his  wrong  because  the  slander  is  <li«M>mwa^ 
through  the  agency  of  a  third  person.  If  Bryce  had,  bom 
motives  of  malice,  repeated  the  words,  no  doubt  he  would 
have  been  liable  to  an  action*  But  it  is  a  fidlacy  to  say 
that  Bryce  in  any  way  contributed  to  the  plaintiff's 
damage;  the  injury  was  the  legal  and  natural  consequence 
of  the  first  speaking  of  the  words.  Lord  Nartkan^am^s 
case  was  confirmed  by  Lord  Kenyan  in  Doom  v.  Lewis/ 
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and  also  in  the  case  of  Maitland  v.  Goldney  (a),  where        1830. 
the  whole  Court  expressly  recognised  the  principle  now  con«> 
tended  for,  vix.  that  the  first  utterer  alone  is  responsible^ 
unless  (as  was  the  fact  in  that  case)  the  slander  be  repeat* 
ed  with  knowledge  that  it  was  unfounded.     Lord  Ellen- 
borough  said  (fi):  ''In  order  to  justify  the  parties  reviv«- 
ing  the  slander  by  naming  the  original  author  of  it,  they 
must  so  disclose  the  matter  as  to  give  the  plainiiffs  a  cer-' 
tain  cause  of  action  against  the  party  named/*    Mr.  Jus* 
tice  Lawrence  said:  **  It  is  sufficient  to  say,  acccording  to 
the  rule  in  Lord  Northamptoris  case,  supported  in  the 
late  case  of  Davis  ▼.  Levis,  that,  in  order  to  justify  the 
repetition  of  slanderous  words  spoken  by  another,  the  de- 
fendant must  giye  a  certain  cause  of  action  against  that 
other;  and  that  must  be  done,  not  only  by  naming  the 
author  of  the  slander,  but  also  by  giving  the  yery  words 
used."    And  Mr*  Justice  Le  Blanc — *'  Without  entering 
into  the  consideration  of  Lord  Northamptoris  case,  the 
rule  is  clearly  established,  that,  in  order  to  justify  the  r^ 
petition  of  slander,  the  defendant  must  state  the  name  of 
the  person  by  whom  it  was  first  uttered,  so  as  to  furnish 
the  plaintiff  with  a  cause  of  action  against  him."    The 
reasoning  of  Mr.  Justice  Holroyd,  in  the  case  of  Lewis 
v.  Walter f  seems  also  to  lean  to  the  same  conclusioiu 

Vicars  v.  WUcocks  has  been  referred  to,  to  shew,  that, 
to  sustain  a  declaration  for  slander  of  this  nature,  the 
special  damage  must  be  the  legal  and  natural  consequence 
of  the  words  spoken:  but,  in  that  case,  the  damage  was 
not  the  legal  and  natural  consequence  of  the  words  spoken, 
^  but,"  as  l40rd  EUenborough  said,  *'  a  mere  wrongful  act 
of  the  master,  for  which  the  defendant  was  no  more  an- 
swerable than  if,  in  consequence  of  the  words,  other  per- 
sons had  afterwards  assembled,  and  seized  the  plaintiff, 

(a)  2  East,  426.  {h)  Ibid.  437. 
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1830.  ^      and  thrown  hiih  into  a  horse-pond  by  way  of  punisliment 
for  his  supposed  transgression.*' 

It  is  not  usual  to  aver  in  pleading,  that  the  words 
charged  were  uttered  in  the  presence  of  the  party  from 
whom  the  special  damage  results — Brouning  t.  New- 
man  (a),  Hartley  v.  Herring  (6),  Afoore  v.  Meagfter  (c)— 
it  cannot  therefore  be  necessary  to  prove  it.  In  Harikyj. 
Herring,  which  was  an  action  on  the  case  for  consequential 
damage  arising  from  slander,  imputing  incontinence  to  the 
plaintiff,  the  declaration  alleged,  that  the  plaintiff  was  em- 
ployed to  preach  to  a  dissenting  congregation  at  a  certain 
licensed  chapel  situated  at  A.;  that  he  derived  consider- 
able profit  from  his  preaching;  and  that,  by  reason  of  the 
scandal,  ''  persons  frequenting  the  chapel  had  refused  to 
permit  him  to  preach  there,  and  had  discontinued  giving 
him  the  profits  which  they  usually  had,  and  otherwise 
would  have  given:"  the  declaration  was  held  sufficient) 
although  it  did  not  state  who  the  persons  were,  or  by 
what  authority  they  excluded  him,  or  that  he  was  a  preach* 
er  duly  qualified  according  to  the  10  Anne,  c.  2. 

The  case  of  Dixon  v.  Bell  (d)  is  also  somewhat  analo- 
gous. It  was  the^e  held  that  a  person,  before  he  entrusts 
a  gun  to  an  incautious  agent,  is  bound  to  render  it  per- 
fectly innoxious.  And  in  the  case  of  The  King  v.  Sir 
Francis  Burdett,  Mr.  Justice  Best  said  (e):  ''In  the  case 
of  a  Ubel,  publication  is  nothing  more  than  doing  the  last 
act  for  the  accomplishment  of  the  mischief  intended  by  it 
The  moment  a  man  deUvers  a  libel  from  his  hands,  his 
control  over  it  is  gone;  he  has  shot  his  arrow,  and  it  does 
not  depend  upon  him  whether  it  hits  the  mark  or  not 
There  is  an  end  of  the  locus  posnitentue ;  his  offence  is 
complete;  all  that  depends  upon  him  is  consununated;  and 

(a)  1  Str.  666.  (d)  1  Starkie's  N.  P.  C.  28?. 

(fr)  8  Term  Rep.  130.  (e)  4  Bam.  &  Aid.  126. 

(c)  1  Taunt  39. 


IN  THE  FIRST  YEAR  OF  WILL  IV*  807 

from  that  moment,  upon  every  principle  of  common  sensei  18dO. 
he  18  liable  to  be  called  upon  to  answer  for  his  act  Sup- 
pose a  man  wraps  up  a  newspaper  and  sends  it  into  another 
county  by  a  boy;  who  is  the  publisher?  the  boy  who  per- 
haps cannot  read  or  is  ignorant  of  its  contents,  or  the  man 
who  has  put  it  up  in  the  envelope  ?'* 

Cur.ado,vuU{a). 

Lord  Chief  Justice  Tindal  now  deUvered  the  judgment 
of  the  Court : — 

This  was  an  action  upon  the  case,  in  which  the  words 
stated  in  the  declaration  to  have  been  spoken  by  the  de- 
fendant of  the  plaintiff  are — ''  He  is  a  rogue  and  a  swind- 
ler: I  know  enough  about  him  to  hang  him:^  and  the 
plaintiff  then  alleges,  as  a  special  damage,  that,  by  means 
of  the  committing  of  the  several  grievances,  one  John 
Bryer,  who,  before  and  at  the  time  of  the  committing  those 
grievances,  was  about  to  sell  to  the  plaintiff  on  credit 
goods  necessary  for  the  carrying  on  and  commencing  of  the 
plaintiff's  business  as  a  general  shop-keeper,  which  he  was 
about  to  commence,  refused  and  declined  so  to  do.  The 
defendant  pleaded  the  general  issue*  At  the  trial  of  the 
cause,  the  evidence  which  the  plaintiff  was  prepared  to 
produce  was,  that  the  defendant  had  spoken  the  words  as 
laid  in  the  declaration  to  one  Edward  Bryee,  and  that 
Bryce  had  communicated  the  statement,  as  the  statement 
of  the  defendant,  to  JohnBryer^  whio  thereupon  refused 
to  trust  the  plaintiff.  Upon  thb  statement  of  the  evidence, 
the  learned  Judge  who  tried  the  cause  directed  the  plain- 
tiff to  be  called ;  and  the  question  before  us  is,  whether 
this  nonsuit  should  be  set  aside. 

(a)  Mr.  Seijeant  WUde  stated,  ludoii  in  Lord  Northamptorft  case 

at  the  close  of  the  argument,  that  in  the  late  case  of  M*Phenon  y. 

he  had  just  been  informed  that  Daniels  (not  then  reported),  10 

the  Court  of  King's  Bench  had  ex-  Bam.  &  Cress.  263. 
preisly  over-mled  the  fourth  reso- 
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1890.  As  the  words  spoken  do  not  contain  the  cbirga  of  watf 

legal  definite  crime,  nor  are  aUeged  to  be  spoken  of  tlie 
plaintiff  in  the  way  of  his  trade  or  bvsiness,  so  as  to  im- 
pute to  him  dishonesty  in  such  trade,  the  words  are  not 
actionable  perse/  and  the  only  ground  of  action  is  the 
special  damage  which  the  pkiintiff  has  alleged.  The  ques- 
tion, therefore,  is,  whether  the  special  damage,  which  is 
the  gist  of  the  action,  has  been  proyed  as  it  is  alleged,  or 
whether  there  is  a  variance  between  the  allegation  and  the 
proof. 

The  substance  of  the  plaintiff^s  allegation  is,  that,  by 
reason  of  the  defendant's  false  representations  to  divers 
persons,onec/bAi»J9ry«rrefusedtotnistthepIaintiff.  Now, 
Ibe  evidence  necessary  to  support  this  allegation  would 
have  been,  eidier  that  John  Bryer  was  present  and  beard 
the  defendant  make  the  representations  U^  some  person, 
or,  at  the  very  least,  that,  when  the  defendant  made  such 
representations,  he  directed  them  to  be  communicated  to 
Bryer.  But  neither  of  these  suppositions  exists  in  fact  \  on 
the  contrary,  the  evidence  was,  that  the  words  were  ad- 
dressed to  one  Edmard  Bryee,  and  that  Bryce,  at  a  sub- 
sequent time  and  place,  and  without  any  authority  from 
the  defiendant,  repeated  the  representations  to  Bryer:  the 
repetition  of  which  words,  and  not  the  original  altatement, 
ocearioned  the  plaintiff^s  damage. 

Every  man  nnist  be  taken  to  be  answerable  for  the  ne- 
cessary consequences  of  his  own  wrongful  acts;  bot  sudi  a 
qpontaneons  and  unantheriaed  communication  cannot  be 
considered  as  the  necessary  consequence  of  the  original 
uttering  of  the  words :  for,  no  effect  whatever  followed 
from  the  first  speaking  of  the  words  to  Bryce.  If  he  had 
kept  them  to  himself,  Bryer  would  still  have  trusted  the 
{daintifi:  It  was  the  repetition  of  them  by  Bryee  to  Bryer, 
which  was  the  vohmtary  act  of  a  free  agent,  over  whom  the 
defendant  had  no  control,  and  for  whose  acts  he  is  not 
answerable,  that  was  the  immediate  cause  of  the  plaintiff's 


IN  THS  FIE8T  YEAR  OP  WILL,  lY. 


809 


damage.  We  therefore  think,  that,  aa  each  count  in  the  1930. 
declaration  alleges  as  the  only  grievance  the  original  false 
speaking  of  the  words,  the  allegationi  that,  '^  by  reason  of 
the  committing  of  such  grievance,  Bryer  refused  to  give 
the  plaintiff  credit,*'  is  not  made  out  by  the  evidence ;  and 
on  thb  ground  we  think  the  nonsuit  is  right* 

It  is  urged,  that,  unless  the  plaintiff  can  recover  against 
the  present  defendant,  be  sustains  a  great  injury,  and  is 
altogether  without  remedy;  and  the  authority  in  the  fourth 
resolution  in  Lord  Northampton's  case  (a)  is  relied  upon 
for  that  purpose.  But,  even  supposing  the  proposition 
laid  down  in  that  case  is  to  be  taken  aa  an  unqualified  pro- 
position that  the  repetition  of  slanderous  words,  stating  at 
the  time  the  name  of  the  author,  is,  upon  all  occasions,  and 
under  all  circumstances,  justifiable,  which  we  agree  in 
thinking  is  far  from  the  import  of  the  resohition,  still 
we  must  look  to  the  interests  of  the  defendant  as  well  as 
to  those  of  the  plaintiff,  and  be  careful  not  to  make  him 
responsible  for  a  greater  measure  of  damage  than  flows 
necessarily  from  his  wrongfiil  acts.  But,  the  resolution 
above  referred  to,  which  has  at  all  times  been  looked  at 
with  disapprobation^  has,  in  the  recent  case  otM'Pkersan 
Y.  Daniels  (6}j  been  in  effect  over-ruled  by  the  Court  of 
King's  Bench:  and  with  the  judgment  of  that  Court  upon 
that  occasion  we  entirely  concur* 

We>  therefore,  think  that  the  rule  for  setting  aside  the 
nonsuit  must  be  discharged. 

Rule  discharged. 

(a)  12  lUp.  134.  (6)  10  Bam.  &  GrcM.  263; 
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1830. 

Wednaday,  ANONYMOUS. 

Nov.  2Alk,      --- 

To  entitle  an  JxlR.  Serjeant  E,  LaweSf  on  a  former  day  in  this  tenn, 

▼UegTfrom  ar-  obtained  a  rule  nui^  on  the  part  of  an  attorney  of  this 

^eir  thaThe^is  Court,  who  had  been  arrested  on  mesne  process,  that  the 

actually  prac-  bail-bond  might  be  defivered  up  to  be  cancelled,  upon  an 

tiling  at  the  .  .  ^  ^ 

time;aioiitary   affidavit  stating  that  he  was  arrested  whilst  in  the  dis- 
Soymenrat^"  charge  of  professional  duties  at  an  election. 

election  will  not 

Mr,  Serjeant  Andrews  now  shewed  cause. — He  sub- 
mitted that  the  rule  of  privilege  only  applied  to  attornies 
actually  practising  in  Court,  a  iact  which  was  not  alleged 
in  the  affidavit  upon  which  the  motion  was  founded:  and 
he  referred  to  the  case  of  Brooke  v.  Bryant  (a),  where  Mr. 
Justice  Lawrence  said:  **  The  privilege  of  an  attorney 
does  not  necessarily  attach  upon  a  person's  investing  him- 
self with  that  cbaracter,  but  he  must  be  a  practising  attor- 
ney. The  rule  of  Court  in  1654  confines  the  privilege 
to  attornies  who  bave  practised  within  a  year.  In  order 
to  preserve  the  privilege,  therefore,  the  party  must  con- 
tinue to  act  as  such ;  for,  the  very  foundation  of  it  is  a 
presumption  that  an  attorney  is  already  in  Court  attending 
his  duty,  and  therefore  the  issuing  of  process  merely  to 
bring  him  there  is  nugatory.  That  reason  consequendy 
does  not  apply  to  an  attorney  who  is  not  practising  at  the 
time* 

Lord  Chief  Justice  Tindal.— The  privilege  of  die  at- 
torney is  only  allowed  him  for  the  benefit  of  his  clients. 
It  is  necessary^  therefore,  before  a  party  seeks  to  avail 
himself  of  that  privilege,  that  he  should  shew  himself  to 
be  actually  practising  at  the  time.  In  the  present  case, 
it  is  not  so  sworn.    By  his  shewing  one  instance  of  em- 

(a)  7  Term  R^.  25 
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ployment  dehors  the  scope  of  his  business  as  an  attorney,         1830. 
it  would  seem  pretty  clear  that  he  has  no  other  business 
to  shew.    I  think  the  rule  should  be  discharged. 

The  rest  of  the  Court  concurring — 

Rule  discharged. 


Havdon,  Assignee  of  Sutton,  a  Bankrupt,  v.  Williams,     jjr^*'"^^' 

X  HIS  was  an  action  o{  assumpsit  for  an  apothecary's  biU^  ^^^  statute  9 
brought  by  the  assignee  of  the  apothecary,  who  had  be-  which  require! 
come  bankrupt.    The  demand  was  for  attendance  and  ^^""^^^1^ 
medicines  furnished  to  the  defendant  in  the  year  18S0.  outofthetta- 

^  tute  of  limita- 

The  declaration  was  of  Michaelmas  Term,  9  Geo*  4 —  tiont  sbaU  be  iu 
1828.    Pleas — the  general  issue,  and  the  statute  of  limi-  8igne?by  Uie 
tations.  PJ^y  ^?  ^ 

,  ^  ^  charged  dieie- 

The  cause  was  tried  before  Lord  Chief  Justice  Tindal,  by,  does  not  ai- 

aC  the  Sittings  at  Guildhall  after  last  Hilary  Term.     To  the  nature  of  the 

take  the  case  out  of  the  statute,  the  bankrupt  was  called,  l^",^*;^**^"^ 

for  the  purpose  of  proving  a  promise  to  pay  made  within  »"*«•  •  different 

node  of  proof* 

six  years.     The  promise  in  question  was  contained  in  a     The  defend- 
letter  written  by  the  defendant  to  the  bankrupt,  in  1823,  yelnlh>ar^ 
in  consequence  of  a  demand  made  for  the  debt  by  the  5*™«  of<»ntract- 
bankrupt's  attorney,  which  letter  the  bankrupt  stated  to  stated  in  a  letter 
be  lost;  and  it  was  proposed,  on  the  part  of  the  plaintiff,  debtor^<«that 
to  prove  its  contents  by  the  oral  testimony  of  the  bank-  Jfe^hat^e 
rapt*    It  was  objected,  on  the  part  of  the  defendant,  that  ^  pay  the  mo- 
the  contents  of  the  letter  could  not  be  proved  by  parol;  would  pay  as 

soon  as  he  bad 
it  in  his  power 
to  do  so :" — Heid,  that  this  was  a  conditional  promise  only,  and  therefore  not  sufficient,  per  t$,  to 
take  the  ease  out  of  the  statute  of  limitations,  notwithstanding  the  9  Oeo,  4,  c.  14. 

To  take  a  case  out  of  the  statute  of  limitations,  the  plaintiff  offinwd  to  proye  by  oral  tesdmony  a 
written  promise,  conformable  to  tlie  9  Geo.  4,  c.  14,  the  docomient itself  being  lost: — ffeM,  that 
such  secondary  evidence  was  admissible. 

Qfuere,  whether  a  conditional  promise  relied  on  to  reTiTe  a  debt  barred  by  the  statute  of  limi' 
tations,  should  not  be  declared  on  as  such. 

VOL.  rv.  GOG 
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1830.        and  the  statute  9,  Geo.  4,  c.  14,  was  referred  to  (a). 

Hatdon       ^^  ^^^  P^^  ^^  ^^^  plaintiff  it  was  contendcdi  that  the 
^   *•  statute  only  required  that  there  should  have  been  a  pro- 

Williams.  i  i         . 

mise  in  writing,  leavuig  such  wntten  promise  capable  of 
proof  in  the  ordinary  way. 
His  Lordship  thought  the  evidence  admissible* 
In  the  letter  the  defendant  wrote — '*  that  he  was  in- 
capable at  that  time  to  pay  the  money;  but  that  he  would 
pay  as  soon  as  he  had  it  in  his  power  to  do  so.**  Upon 
this  it  was  contended,  on  the  part  of  the  defendant,  that 
this  conditional  promise  to  pay  did  not  satisfy  the  words 
of  the  statute,  which  required  a  direct  and  unqualified 
promise;  and  that,  eyen  admitting  diat  a  qualified  promise 
to  pay  might  be  given  in  evidence  notwithstanding  the 
statute,  still  that  the  defendsnt*8  ability  tx>  pay  must  be 
proved.  It  was  also  suggested,  that  tiie  promise  shodd 
have  been  declared  on  as  conditional. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  a  mo« 
tion  to  enter  a  nonsuit  upon  the  above  points* 

Mr.  Serjeant  Janes,  accordingly,  in  Easier  Term  last, 
obtained  a  rule  nisi*  —  He  referred  to  WilUs  v.  New* 
ham  (b),  Tanner  v.  Smart  (c),  Feam  v.  Lewis  (d),  and 
Scales  V.  Jacob  (e). 

Mr.  Serjeant  fViUe,  in  last  TVtm/y  Term,  shewed  cause. 
— The  secondary  evidence  of  the  written  promise  in  this 
case  was  properly  admitted.    The  words  of  the  statute 


(a)  Which  enacts  "  that  no  ac-  party  to  be  chargeable  thereby." 

knowledgment    or   promise   by  (b)  3  Young'e  &  Jery.  518. 

words  only  shall  be  deemed  suf-  (c)  6  Bam.  &  Cress*  603. 

iicient  evidence  of  a  new  or  con-  {d)  Ante,  VoL  4,  p.  1;  S.C6 

tinuing*  contract,  &c.,  unless  such  Bing,  349. 

acknowledgment  or  promise  shall  (e)  1 IJ.  B,  Moor^  653;  &  CL 

be  made  or  contdned  by  or  in  3  Bing.  638. 
some  writing  to  be  ngned  by  the 
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9  Oeo.  4y  c.  14,  were  satisfied  by  ptoof  that  a  written  pro- 
mise had  existed.  That  statute  was  not  intended  to  vary 
the  substantive  rules  of  evidence;  it  leaves  the  document  to 
be  proved  in  the  ordinary  manner.  Bills  of  exchange, 
by  the  custom  of  merchants,  must  be  in  writing;  but,  where 
a  bill  is  shewn  to  have  been  lost,  there  is  no  difficulty^ 
in  proving  its  contents  by  parol  evidence.  The  case  of 
fFUBs  T.  Nemham  only  decided  that  secondary  evidence 
eoold  not  be  given  of  a  verbal  aeknowledgment  of  pay^* 
raeot  of  interest  within  six  years. 

The  promise  in  question  was  madd  within  eix  years 
from  the  time  of  contracting  the  debt ;  it  may  tfaerefbre  be 
taken  to  be  an  absolute  and  unqualified  promise,  inasmuch 
as  the  defendant  had  at  the  time  of  making  it  no  right  to 
unnex  any  condition.  Thts  ease,  therefore  presents  the 
■ame  point  as  that  which  came  before  the  Court  in  Sealer 
▼•  Jacob  (a).  Where  Ae  promise  is  made  within  six 
years  of  the  time  of  eontraciing  the  debt,  the  law  ittipUes 
a  general  promise,  and  die  plaintiff  may  sue  upon  it  aik 
upon  a  general  promise  at  any  time  within  six  years  from 
the  making  of  the  promise.  In  Tanner  V.  Smart,  Lord 
Tenierden  reviewed  all  the  authorities  Upon  the  subject. 
The  statute  in  question  was  passed  in  the  year  following, 
and  may  be  presumed  to  have  h&d  reference  to  that  de- 
cbion.  The  general  principle  deducible  from  all  the  cases 
appears  to  be,  that,  if  the  protaiise  be  made  at  a  time 
when  the  defendfeint  is  liable  for  the  debt,  that  is,  within 


1830. 


Hatdon 
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(«)  AummptU  for  goods  sold. 
Plea,  the  statute  of  limitations. 
Proof^  that,  three  years  after  the 
original  cause  of  action  accrued, 
and  witldn  six  years  of  the  com* 
mencement  of  the  suit,  the  de- 
fendant, on  being  asked  for  pay- 
ment, sud  that  he  could  not  pay 
then,  but  that  he  would  do  so  as 
aeon  as  he  was  able:— Hie/cf,  by 


Lord  Chief  Justice  Bett  and  Mr. 
Justice  Gatelee  (Mr.  Justice  Park 
and  Mr.  Justice  Burrough  dis- 
senting), that  this  was  a  condi- 
tional promise  only,  and  that  U 
did  not  take  the  case  out  of  the 
statute  ( 21  Juc,  1,  c.  16),  unless 
the  plaintiff  was  prepared  to  prove 
the  defendant's  ability  to  pay. 


qgq2 
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1830.        SIX  years)  it  is  absolute ;  but  tbat  it  is  conditional  onlj 
Haydon       where  it  is  made  at  a  time  when  the  defendant  is  not 
^    *•  liable. 

Willi  AMI, 

Mr.  Seijeant  Jones,  in  support  of  his  rule. — Ftrdf  to 
take  the  case  out  of  the  statute  of  limitations,  the  plaintiff 
must  be  prepared  to  prove  at  the  trial  a  promise  in  writ- 
ing,  which  can  only  be  done  by  production  of  the  writing 
itself — Secondly,  to  satisfy  the  words  of  Lord  Tenterden't 
act,  the  promise  must  be  absolute  and  unqualified — IKrd- 
*  b/f  the  condition,  if  any,  must  be  proved — tourifdy,  sup- 
posing that  the  plaintiff  was  in  a  situation  to  shew  the 
defendant*s  ability  to  pay,  such  conditional  promise  wooM 
not  support  a  declaration  upon  an  absolute  promise, 

1.  The  evidence  produced  at  the  trial  must  be  evidence 
then  existing  in  writing.  Unless  that  be  so,  the  effect  of 
the  statute  9  Geo.  4,  c.  14,  will  be  altogether  destroyed. 
The  policy  of  the  act  was  to  exclude  parol  testimony;  and, 
provided  such  evidence  as  was  here  admitted  be  held  re- 
ceivable, a  witness  who  is  inclined  to  commit  that  perjury 
which  the  act  was  intended  to  prevent,  has  only  to  change 
the  phrase,  and  thus  may,  by  substituting  parol  evidence 
of  a  written  promise  for  a  verbal  promise,  evade  the  sala- 
tary  provisions  of  the  statute.  The  case  of  WiUu  v* 
Newham  is  not  in  principle  distinguishable  from  the  pre> 
sent.  That  waa  an  action  of  assumpsit  upon  a  promissory 
note.  At  the  trial,  the  plaintiff,  having  proved  the  hand- 
writing of  the  defendant  to  the  note,  called  two  witnesses, 
who  proved  verbal  acknowledgments  by  the  defendant, 
that  he  had  made  payments  for  interest  in  respect  of  the 
note  within  six  years.  Upon  this  evidence,  Mr.  Justice 
Bayley  was  of  opinion,  that,  although  proof  of  actual  pay- 
ment of  interest  would  be  an  answer  to  the  statute  of 
limitations,  within  the  provisions  of  the  statute  9  Geo.  4, 
c.  14,  yet  evidence  of  an  acknowledgment  of  payment  was 
within  the  mischief  that  statute  was  intended  to  prevent; 


Willi  AMfl* 
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Jie  therefore  nonsuited  the  plaintiffl  Upon  a  motion  to  1830. 
set  aside  that  nonsuit,  Mr.  Baron  Graham  said  (a):  "  The  hatdoT 
'act  says,  if  a  debt  be  of  more  than  six  years'  standing,  it  ___  v. 
shall  not  be  taken  out  of  the  statute  of  limitations  by  a 
loose  and  vague  conversation,  which  may  be  misrepresented; 
but  only  by  a  written  promise  or  acknowledgment,  signed 
.by  the  party  to  be  charged  thereby,  which  cannot  be  mis* 
represented,  and  cannot  deceive.  It  appears  to  us,  there- 
fore^  that  the  payment  must  be  proved,  not  by  a  verbal 
acknowledgment,  but  by  a  writing  such  as  the  act  requires; 
and  that,  being  so  proved,  it  shall  have  the  same  effect 
as  it  had  before  the  passing  of  the  act."  The  words  of 
the  statute  of  frauds,  the  provisions  of  which  in  this  re- 
spect it  was  intended  to  engraft  upon  the  old  statute  of 
limitations  by  Lord  Tenter  dens  act,  are,  "no  action  shall 
he  brought,  &c.,"  having  reference  to  the  time  of  the  ac- 
J^nowledgment  or  promise;  and  therefore,  in  an  action 
upon  a  promise  that  enures  to  take  the  case  out  of  that 
statute,  secondary  evidence  might  be  given  of  the  written 
promise:  but  the  words  of  this  act  have  reference  to  the 
time  of  the  trial — ''no  acknowledgment  or  promise  by 
words  only  shall  be  deemed  sufficient  evidence  of  a  niew 
or  continuing  contract,  &c/' 

2.  The  act  impliedly  requires  that  the  promise  shall  be 
absolute  and  unconditional*  The  policy  of  the  act  was, 
to  avoid  all  quaUfied  engagements. 

3.  The  statute  9  Geo,  4,  c.  14,  did  not  intend  to  vary 
in  any  degree  the  legal  construction  to  be  put  upon  the 
promise,  but  merely  to  substitute  a  more  certain  mode  of 
proof,  leaving  the  promise  itself  exactly  what  it  was  be- 
fore the  statute.  The  promise,  therefore,  in  this  case, 
being  conditional,  to  pay  when  the  defendant  should  be 
able,  it  was  incumbent  on  the  plaintiff  to  prove  such  ability. 
In  Scales  v.  Jacob,  Lord  Chief  Justice  Best  and  Mr.  Jus- 

(a)  3  Youoge  &  Jerv.  523. 
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1830.        tice  Oas^lee  ruled,  that,  wliere  the  promise  is  ooiidil&Mialy 
Hatoom      ^^^  plaintiflT  must  shew  the  happening  of  the  efent  con- 
«•  templated.    Mr.  Justice  GaseJee  there  said  (a):  '^Aslo 

the  diatanction  which  has  been  attempted  to  be  msde  be- 
tween a  promise  given  before  the  expiration  of  the  six 
years  and  a  promise  after,  I  thidL  it  not  tenable.  It  has 
been  argued,  that,  before  the  expiration  of  the  six  years, 
the  statute  does  not  apply,  and  that  a  defendant  has  withia 
that  time  no  righ;t  to  add  terms  to  the  original  contraet 
Undoubtedly,  within  the  six  years,  the  plaintiff  may  go  oa 
his  original  contract,  notwithstanding  any  subsequent 
promise;  but  here  the  original  cause  of  action  had  ex- 
pired before  the  action  was  brought.  The  defendant,  by 
a  subsequent  promise,  has,  upon  certain  terms,  extended 
the  durajfcion  of  his  liability,  and  if  the  plaintiff  wiH  after 
six  years  avail  himself  of  that  promise,  he  must  take  it  as 
it  was  given."  In  A  Court  v.  Crois  (&),  which  was  an  ae* 
tion  of  assutnprii  for  money  lent,  the  defendant  pleaded 
actio  mm  accrevU  itffra  sex  annos.  The  evidence  oftred 
to  take  the  case  out  of  the  statute  was,  that,  on  his  beng 
arrested  for  the  debt,  the  defendant  said  to  the  sheriff's 
officer — **  I  know  I  owe  the  money,  but  the  biB  I  gsve  is 
on  a  three-penny  receipt-stamp,  and  now  I  am  arrested  I 
will  never  pay."  This  was  held  not  to  amount  to  a  pro- 
mise or  acknowledgment  of  the  debt  so  as  to  take  the  case 
out  of  the  statute  of  James*  In  Tcmner  v.  Smart,  the 
promise  proved  was  very  nearly  in  the  same  words  as  that 
proved  in  the  present  case.  The  defendant  there  said— 
*'  I  cannot  pay  the  debt  at  present,  but  I  will  pay  it  as 
soon  as  I  can."  It  was  held  that  this  was  not  suflkient  to 
entitle  the  plaintiff  to  a  verdict,  no  proof  being  given  of  the 
defendant's  ability  to  pay*  Lord  Tpiierden  there  said  (e): 
**  Upon  a  general  acknowledgment,  where  nothing  is 

(«)  3  Bing.  644.  3  Biug.  329. 

(6)  IIJ.  B.  Moore,  198 ;  S,  C.         (c)  6  Barn.  &  Cress  609. 
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mid  to  prevent  it,  a  general  promise  to  pay  may  add        1830. 
ought  to  be  knplied;  but,  where  the  party  guarda  his  ac-       |iAyi>oii 
kDOwledgraent»  and  accompanies  it  with  an  express  decla*  *• 

ration  to  prevent  any  snch  implication,  why  shall  not  the 
rule  * expresMum  fadi  eessare  twitufn*  apply?"  And  in 
Feam  v.  LetpU  the  promise  was  as  follows:**— '*  As  soon  as 
my  situatbn  will  allow,  Mr.  F.'s  claim,  with  others,  shall 
receive  that  sjttentbn,  that,  aa  an  honourable  man,  I  con- 
sider them  to  deserve,  and  it  has  been  and  is  my  intention 
to  pay  them*  I  cannot  conclude  without  saying,  I  muaC 
be  aHowed  time  to  arrange  my  affairs.  If  I  am  pi^oceeded 
against,  every  exertion  of  miae  will  be  rendered  abortive, 
and  the  Bench  or  France  must  be  my  destnaation***  It 
was  held  that  this  was  not  such  an  unq«alified  aeknow- 
ledgment  of  an  existing  debt,  as  would  authorise  the 
Court  to  infer  a  promise  to  pay. 

4*  It  may  be  questioned  whether  a  conditional  promise 
like  the  present  woidd  support  a  dedaration  upon  an  ab- 
solute promise,  ev«n  if  the  plaintiff  were  in  a  condition  to 
prove  the  defendant's  ability  to  pay.  In  Scales  v.  Jacob, 
Mr.  Justice  Gaselee  says  ffl):  *^  A  promise  by  a  debtor,  to 
pay  when  be  shall  be  able,  certainly  differs  materially  from 
a  promise  to  pay  when  requested ;  nor  will  evidence  of 
the  former  promise  support  a  deebration  founded  upon 
the  latter.  In  other  words,  a  conditional  promise  to  pay 
when  of  ability,  cannot  be  given  in  evidence  under  a  decla- 
ration framed  on  a  general  promise  to  pay." 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
of  the  Court: — 

The  defendant  in  this  case  sets  up  the  statute  of  limita- 
tions as  a  bar  to  the  plaintiff's  demand^  and  the  only  ques* 
tion  is,  whether  the  written  letter  of  the  defendant,  signed 

{ft)  IIJ.  B.Moore,  570. 
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isaa        by  biiii>  of  which  letter  we  thiidc  seoondary  evidence  wat 

Hatixw      nghtly  admitted  at  the  trial,  is  such  *'  an  admowledgment 

V.  or  promise  in  writing,  signed  by  the  party  chargeable 

thereby! "  as  falls  within  the  meaning  and  intent  of  the  sta* 

tute  9  Geo.  4,  c.  14. 

That  statute  did  not  intend,  as  it  appears  to  us,  to  make 
any  alteration  in  the  legal  construction  to  be  put  upon  ac- 
knowledgments or  promises  made  by  defendants,  but  meace* 
ly  to  requhre  a  different  mode  of  proof;  snbstitutiQg 
the  certain  evidence  of  a  writing  signed  by  the  party 
chargeable,  instead  of  the  insecure  and  precarious  testis 
mony  to  be  derived  from  the  memory  of  witnesses.  To 
inquire,  therefore,  whether,  in  a  given  case,  the  written 
document  amounts  to  an  acknowledgment  or  pronuse,.i8  no 
other  inquiry  than  whether  the  same  words,  if  proved  be« 
fore  the  statute  to  have  been  spoken  by  the  defendant; 
would  have  had  a  similar  operation  and  effect. 

In  the  present  case,  the  written  letter  so  closely  cone- 
spends  with  the  parol  promise  in  Tanner  v*  Smart  (a),  de- 
cided the  year  before  the  statute  passed,  that  we  hold  oar< 
selves  governed  in  the  construction  of  it  by  the  decinon 
in  -that  case.  In  the  letter,  the  defendant  writes — '*  that  he 
was  incapable  at  that  time  to  pay  the  money;  but  that  he 
would  pay  as  soon  as  he  had  it  in  his  power  to  do  so.**  In 
the  case  referred  to,  the  defendant  says — *'  I  cannot  pay 
the  debt  at  present;  but  I  will  pay  it  as  soon  as  I  can.** 
The  most  acute  and  discriminating  mind  cannot  foim  a 
distinction  between  the  effect  of  the  two  expressions.  The 
principle  laid  down  by  the  Court  in  that  case,  and  which 
is  deduced  from  the  former  decisions,  was,  that  the  promise 
which  is  given  in  evidence  under  the  general  repHcation  to 
the  statute  of  limitations,  must  be  one  which  is  consbtent 
with  the  promises  laid  in  the  declaration;  and,  consequent- 
ly, that  evidence  of  a  conditional  promise  will  not  support 

(a)  6  Barn.  &  Cress.  603. 
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an  absolute  promise  in  the  declaration.    So^  here  alsOj  we        1830. 
think  the  promise  to  pay  by  the  defendant  in  his  letter,       hatdon 
being  guarded  with  the  condition  of  his  being  able  to  pay,  «• 

whether  it  is  taken  as  a  new  promise,  or  as  a  reviYal  of  the 
former,  is  a  departure  from  the  absolute  promise  laid  in 
the  declaration. 

It  has  been  urged  in  argument,  that,  if  the  action  had 
been  brought  within  the  six  years  next  after  the  original 
canse  of  action,  this  letter  would  have  been  evidence  of  an 
acknowledgment  of  the  debt,  and  would  have  supported 
the  action.  And  undoubtedly  it  would:  for,  a  promise  to 
pay,  whether  absolute  or  conditional,  does  necessarily  in- 
clude an  acknowledgment  of  the  debt;  and  where  the  de- 
fendant is  charged  on  his  original  liability,  he  cannot 
limit  the  effect  of  any  acknowledgment  which  he  makes, 
by  adding  to  it  any  new  condition.  But,  where  the  action 
is  brought  after  six  years,  and  the  subsequent  acknowledg- 
ment of  the  defendant  is  the  very  ground  of  his  action,  the 
plaintiff  must  take  it  altogether  as  he  finds  it,  and  can- 
not use  the  acknowledgment  without  annexing  the  qualifi- 
cation also. 

.  Without,  therefore,  determining  whether  such  a  promise 
ought  or  ought  not  to  be  specially  declared  upon,  it  is  suf- 
ficient to  say,  that,  in  this  case,  there  was  no  proof  of  the 
defendant's  ability  to  pay  at  the  time  of  the  action  brought, 
so  as  to  satisfy  the  condition,  and  make  the  promise  abso- 
lute and  unqualified,  like  those  in  the  declaration. 

Upon  this  ground,  we  think  the  case  is  taken  out  of  the 
statute,  and  that  the  rule  for  entering  a  nonsuit  must  there- 
fore be  made  absolutCk 

Rule  absolute. 
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1830. 

Thunday^      Dayis  and  OtberS|  A&signeea  of  Whits,  a  Bankrupt,  f« 
Nm>.  25ih.  Eyton* 

A  leaM  of  Undi    J.  HIS  was  an  action  of  treqpaae  for  nemng  goo^a  dlege«l 
dition,  '*  that,  if  to  be  the  property  of  White ^  the  bankrupt    Plea,  thegeo- 

bankruptcy  At  the  trial  before  Mr.  Baron  Vawhan,  at  the  last  Spring 

whereon  a  com-     *.*«.  >  lo  •••» 

nuMioQ  should    Asnzes  for  Skrewsbfiry,  the  facto  appearing  m  eTioence 

strSe^l      were  as  fellow:- 

ciared  a  bank-        The  bankrupt  held  a  farm  as  tenant  to  the  defendant 

rupt,  or  if  he  * 

should  become  from  year  to  year^  under  a  written  agreement,  containingy 
cur^airTydebtupI  amougst  Other  things,  the  following  condition:-— 

on  which  any 
judgment 

should  be  sign-  '*  That,  if  the  leasee  ahonfal  eommit  an  act  ef  bankrapt- 
or 'given  against  ^  wheroon  a  Commission  should  issue,  and  ke  shouM  Ik 
whi'ch'an/writ  declared  a  bankrupt,  or  if  he  should  become  insolvent,  ar 
otfienfaeiat,  or  incur  any  debt  upon  which  any  judgment  should  be  signedi 
of  execution,  entered  up,  or  given  against  him,  and  on  which  any  writ 
should  be  liaw-  ofjierifocms,  or  any  other  writ  of  execution,  shouU  i» 
fui  for  the  lessor  gue  it  should  and  miffht  be  lawful  for  the  lessor  to  re<«> 

to  re-enter  into  ° 

the  demised  tcr  into  the  demised  premises,  and  the  same  again  to  have, 
the  same'a^n    K^'possess,  and  oujoy,  as  In  his  former  estate.** 

to  have,  re-pos- 
sess, and  enjoy, 

as  in  his  former      On  the  HOdk  March,  1839,  die  bonkront  White  ezecat- 

estate."    The 

tenant  gave  cd  a  Warrant  of  attorney  to  secure  a  debt  of  lOML 
toll^^'u^n^'  On  the  aSth,  judgment  was  enterad  up  thereon  f  andoa 
which  judgment  |iie  7  th  April,  a  ^mt  of  Herifaeiae  isaned,  under  which 

was  entered  "Pf         .       ,  ,  %^        ^  9 

and  his  goods  wzit  the  hanknipt*s  goods  and  famiiiig-stock  were  seiaad 

tion  ai!d  M^id^"  ^^  ^hc  Stbi  ^^^  sold  on  the  16th  and  18th.    On  the  Uth 

d^oof'ZkXt  ^^  foUowmg,  the  defendant,  the  hmdlord,  entered  for 

afterwards  issu-  the  forfeiture,  taking  possession  of  the  standing  crops;  and 

The  lessor  en- '  On  the  I9th  a  Commission  of  bankrupt  issued  against  White, 

feiture:~i7e^7  '^^^^'^  which  the  plaintiffs  were  appointed  assignees,  and 

tilted^o A* *"'  °^^  brought  their  action  against  the  defendant  for  the 

biements.  value  of  the  crops  seized  by  him,  which  they  claimed  as 


Mn  Serjeant  WUde  nom  shfiwed  cause.-*— The  defend- 
ant's right  of  re-entvy  &t  bveach  of  the  condition  m  qaes- 
tion  did  not  endtle  him  to  possess  himself  of  the  growing 
crops.  Where  an  estate  is  held  subject  to  a  condition, 
and  the  tenant  commits  a  forfeiture^  the  act  being  his  own^ 
he  is,  not  entitled  to  emblements;  but,  where  the  forfeiture 
is  occasioned,  not  by  the  act  of  the  tenant,  but  by  the  act  of 
another,  or  by  judgment  of  the  law,  he  is  entitled.  Speakr 
ing  of  tenants  at  will,  LUtieton  says  {e) :  Si  le  les^e  emblem 
la  terre,  et  le  lessor ^  apres  Fembleer,  ei  devcmi  que  lee  blees 
eofU  matures,  bty  ousiaf  uncore  le  lessee  avera  les  bleesy  ei 
aeera  frank  etUre  egres  ei  regres  a  scier  ei  tie  carrier  les 
Uees,  pur  ceo  que  ilne  soasaii  a  quel  temps  le  lessor  vohii 
entre  mr  Aiy.  Autremeni  est  si  tenant  per  ierme  (Fams, 
que  eonust  lefine  de  son  ierme,  emblea  sa  ierre^  eile  ierme 
esijiny  deeani  que  les  bleee  soni  maiures.  En  ceo  eas  le 
lessor,  ou  celuy  en  la  reversion,  avera  les  blees,  pur  ceo 
que  le  termor  eonust  le  ceriaintie  de  sa  ierme,  quant  sa  ierme 


(a)  2  Term  Rep.  133.  (rf)  Tit,  "  Embkment»;'  Vol.  1, 

(b)  Page  65.  b.  p.  726. 

(c)  2  Barn.  &  Aid.  470.  (e)  Section  68. 
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emblements ;  and  also  for  the  value  of  certain  hay  and  straw        1830. 
belonging  to  IFkite,  which  had  been  left  on  the  premises. 

A  verdict  was  taken  for  the  plaintiffs  for  472/.  I9s.  BsL — 
442/.  Ids.  6d.,  the  value  of  the  crops,  and  302.,  the  value 
of  the  hay  and  straw;  leave  being  reserved  to  the  defend- 
ant to  move  to  reduce  the  verdict  to  the  latter  sum,  if  the 
Court  should  be  of  opinion  that  the  bankrupt  or  his  assig- 
nees were  not  entitled  to  the  emblemaats. 

Mr.  Serjeant  Russell,  accordingly,  in  Easter  Term  last, 
obtemed  a  rule  nisi* — He  referred  to  Roe  d*  HwUer  v. 
Galliers  (a),  Oc  LUi.  (6),  Buhoer  v.  Buluier{c),  and  Bailees 
Abridgment  (cQ. 
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1830.        scrrdtjiny'^    Lord  Cokct  coinmenting  upon  this  passage^ 
says  (a):  **  The  reason  of  this  is^  for  ttiat  the  estate  of  the 
lessee  is  uncertune,  and  therefore^  lest  the  ground  should 
be  unmanured,  which  should  be  hurtful  to  the  common- 
wealth} he  shall  reape  the  crop  which  he  sowed  in  peace, 
albeit  the  lessor  doth  determine  his  will  before  it  be  ripe. 
And  this  is  not  only  proper  to  a  lessee  at  willi  that,  when 
the  lessor  determines  his  will,  the  lessee  shall  have  the 
come  sowne,  &c.,  but  to  erery  particular  tenant  that  hath 
,an  estate  incertaine,  for  that  is  the  reason  which  IMkiam 
expresseth  in  these  words,  ^pur  ceo  que  il  n^ad  ascun  eer- 
iaine  ou  sure  estate.*    And  therefore,  if  tenant  for  life  sow- 
eth  the  ground,  and  dieth,  his  executors  shall  have  the 
come,  for  that  his  estate  was  uncertaine,  and  determined 
by  the  act  of  God*    And  the  same  law  is  of  the  lessee  for 
years  of  tenant  for  life.     So,  if  a  man  be  seised  of  land  in 
right  of  his  wife,  and  soweth  the  ground,  and  he  dieth,  his 
executor  shall  have  the  come;  and,  if  his  wife  die  before 
iiim,  he  shall  have  the  corne.    And  if  a  woman  that  hold« 
eth  land  durante  viduitate  sudf  soweth  the  ground,  and 
taketh  husband,  the  lessor  shall  have  the  emblements,  be- 
<:ause  that  the  determination  of  her  own  estate  grew  by 
her  own  act.    But,  where  the  estate  of  the  lessee,  being  in- 
certaine,  is  defeasible  by  a  right  paramount,  or  if  the  lease 
determine  by  the  act  of  the  lessee,  as  by  forfeiture,  condi- 
tion,  &c.,  there  he  that  hath  the  right  paramount,  or  that 
entreth  for  any  forfeiture,  &c.,  shall  have  the  come."    In 
JtoUe's  Abridgment  it  is  said  (&)  that,  "  if  a  lease  be  made 
to  husband  and  wife  during  coverture,  and  the  husband 
sow  the  land,  and  afterwards  they  must  be  divorced  eamsd 
pr€Bcantractus,  the  husband  shall  have  the  com*' — "  B^ 
•cause/*  as  Lord  Coke  says  (c),  '*  the  sentence  which  dis* 


(a)  Co.  Litt.  55.a,55.b.  (r)   5  Rep.  116a;    &  C.  Cro. 

(b)  Tii.  **  EmbUmenu:*  Vol.  1,      EUx.  460. 
p.  726^0iantf$  case* 
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solves  the  marriage  is  the  judgment  of  the  law,  and^Wt-        ISdO. 
cium  redditur  in  invitum.'*    That  which  has  happened  in 
the  present  case  would  not  of  itself  operate  a  forfeiture, 
unless  by  the  act  of  the  landlord,  which  comes  in  inviium. 
In  Bulwer  v.  Bulwer,  the  right  of  the  party  was  determin- 
ed by  his  own  act  only.    To  constitute  a  ground  of  forfei- 
ture, the  entire  act  entailing  it  must  be  the  act  of  the  ten- 
ant.   Here,  it  could  not  be  said  to  be  the  sole  act  of  the 
tenant  that  gave  the  landlord  the  right  to  re-enter,  inas* 
much  as  it  in  part  depended  upon  the  acts  of  third  parties, 
over  whom  the  tenant  had  no  control.    It  was  also  uncer^ 
tain  whether  the  lessor  would  chuse  to  avail  himself  of  the 
forfeiture ;  great  inconvenience  would  therefore  necessa- 
rily result  from  the  admission  of  the  doctrine  contended 
for  on  the  part  of  the  defendant. 

Mr.  Serjeant  Russell  and  Mr.  Serjeant  Stephen^  in  sup- 
port of  the  rule. — The  validity  of  the  covenant  in  ques* 
tion  is  established  by  tbe^  case  of  Roe  d.  Hunter  v.  GoA 
Uers.  Mr.  Justice  Ashhurst  there  said:  ''The  general 
principle  is  clear,  that  the  landlord,  having  the  jtf^  dispo* 
nendi,  may  annex  whatever  conditions  he  pleases  to  his 
grant,  provided  they  are  not  illegal  or  unreasonable.  Then, 
is  this  proviso  contrary  to  any  express  law,  or  so  unrea- 
sonable as  that  the  law  will  pronounce  it  to  be  void? 
That  it  ia  not  against  any  positive  law  is  admitted ,  and  no 
case  has  decided  it  to  be  illegal.'*  And  Mr.  Justice  Bui" 
kr  said—''  This  is  a  stipulation  not  against  law,  not  re- 
pugnant to  any  thing  stated  in  the  former  part  of  the  lease, 
but  merely  a  stipulation  against  the  act  of  the  lessee  him^ 
selfy  which  I  think  it  was  competent  for  the  lessor  to  make." 
By  the  operation  of  the  covenant,  the  defendant  entered 
as  of  his  former  estate,  and  was  therefore  clearly  entitled 
to  the  emblements.  Lord  Coke  says:  "  Where  the  es- 
tate of  the  lessee,  being  incertaine,  is  determined  by  a 
right  paramount,  or  if  the  lease  determine  by  the  act  of  the 
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1830.  lessee,  as,  by  forfeiture,  condition,  &c*,  tli^re  be  that  hadi 
the  right  paramount,  or  that  enteredi  for  ahy  fotfSrfture,  &c. 
shall  have  the  come."  In  Olants  case,  the  forfeiture  ac- 
crued by  operation  of  kw.  Lord  CbArdistinguishes  be- 
tween conditions  in  deed  uid  conditions  in  law  (a),  and 
says  (A) :  "  Regularly,  it  is  true  that  be  that  entreth  for  a  con- 
dition broken  shall  be  seised  in  his  first  estate,  or  of  thit 
estate  which  he  had  at  the  time  of  the  estate  made  upon 
condition/'  Now,  the  landlord  oanaot  be  said  to  be  in  as 
of  his  first  estate,  if  the  tenant  be  entitled  to  emblefneiits. 
In  RoUes  Abridgmeni,  it  is  laid  down  (c),  that — ^*  if  a  lease 
be  made  to  a  man  on  condition  that,  if  he  dotb  waste,  of 
any  like  act,  his  estate  shall  cease,  and  he  sows  the  land, 
and  then  does  waste,  the  landlord  shall  ham  the  eatk* 
ments" — "  So,  if  there  be  lessee  for  life^  on  oondilien  that, 
if  he  does  such  an  act  at  such  a  time,  he  shall  only  ha?e 
the  land  for  two  years,  and  he  sows  the  land,  uid  afte^ 
wards  breaks  the  conditbn,  by  which  his  estate  for  two 
yeurs  is  finished  before  Ae  severance  oi  Asa  com,  the  land-' 
lord  shall  have  the  oorn.**  In  Bwlwer  ▼•  BMlwer,  Lord 
Chief  Justice  AbboU  says  i  '^  The  general  rule  iX  law  is, 
that,  when  a  tenant  of  land  has  an  uncertain  interest,  which 
is  determined  either  by  the  act  of  God  or  the  act  of  &no> 
ther,  then  he  shall  have  the  omUements;  but  that  is  not 
so  where  the  tenancy  is  detem^ed  by  his  own  act"  In 
this  case,  the  acts  which  led  to  the  forfeiture  were  dearly 
the  acts  of  the  party* 

lH»rdChief  Justice  TiNDAL.— In  this  case,  the  lenint 
White  held  the  premises  in  question  as  lessee  from  year  to 
year,  subject  to  a  condition  for  re-entry  by  the  ]andk>rd. 
That  condition  was  as  foUows  t~"  That,  if  the  lessee  should 
commit  an  act  of  bankruptcy,  whereon  a  commission  should 
issue^  and  he  should  be  declared  a  bankrupt,  or  if  he  shouM 

(a)  Co.  Utt. 201. a.    (I)  IbkL902.a.    (c)Tk.«JBsiMMieN<^»pLS,4. 
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beoone  iatohrent,  or  incur  any  debt  upon  which  any  judg-  ^  ^8^* 
ment  diould  be  signed^  entered  up^  or  given  against  him, 
and  on  which  any  writ  oi  fieri  fadat^  or  other  writ  of  exe- 
cution, should  issuei  it  should  be  lawful  for  the  lessor  to 
re-enter  into  the  demised  premueSi  and  the  same  again  to 
bate,  re-flossess,  and  enjoy,  as  in  his  former  estate." 

It  appears  on  the  evidence,  that,  on  the  11th  of  May^ 
the  landlord  did  enter  for  what  he  alleged  to  be  a  breach 
of  this  condition,  frix*  that  the  tenant  had  incurred  a  debt 
upon  which  judgment  was  entered  up  against  him,  and 
upon  which  a  writ  of  fieri  faeicLi  had  issued  against  his 
effects.  The  question  therefore  is,  whether,  upon  such  re-» 
entry,  the  landlord  is  entitled  to  the  growing  com.  In  the 
first  place,  it  is  to  be  observed  that  this  is  not  the  case  of 
an  estate  the  determination  of  which  was  originally  uneer^ 
tain;  but  that  of  an  estate  certain,  though  liable  to  be  de  - 
ieated  by  a  breach  on  the  part  of  the  lessee  of  a  condition 
ID  itself  lawful.  It  is  sufficient  that  the  condition  has  been 
broken,  to  entitle  the  landlord  to  enter  on  his  paramount 
tide.  It  therefore  seems  to  me  that  we  might  determine 
thia  case  on  the  distinction  between  an  estate  determina-* 
ble  on  the  breach  of  a  condition  entered  into  by  the  party, 
and  an  estate  the  determination  of  which  is  by  operation 
of  law  rendered  uncertain. 

It  has  been  contended  that  the  breach  of  condition  by 
which  the  estate  of  the  lessee  was  determined,  was  not  the 
sole  act  of  the  lessee,  but  partly  occasioned  by  the  acts  of 
others,  and  partly  by  the  act  of  the  law.  The  answer  to 
that  argument  is  this: — ^The  original  act  upon  which  were 
fonnded  the  proceedings  that  led  to  the  forfeiture,  was  the 
sole  act  of  the  party.  The  contracting  the  debt  and 
the  omkudon  to  pay  it  were  his  own  acts  \  so,  also,  was  the 
neglecting  to  satisfy  the  judgment  when  entered  up.  The 
consequences,  therefore,  clearly  resulted  from  the  act  of 
the  party  himself.  It  is  not  necessary  that  the  whole  act 
should  be  the  act  of  the  party  alone.  There  are  no  cases 
to  shew  that  the  rule  is  so  strict;  but,  on  the  contrary 
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1830.  there  are  cases  to  be  found  in  the  books  to  shew  it  not  to 
be  so.  For  instance,  in  the  case  of  the  resignation  of  an 
incumbent,  it  is  well  known  that  the  act  of  resignation  is 
not  completed  until  acceptance  by  the  bishop.  Bulwerr, 
Buhver  (a).  So,  in  the  case  of  a  surrender,  which  is  to 
operate  a  forfeiture,  the  estate  is  forfeited  although  the 
surrender  is  not  complete  by  the  mere  act  of  the  tenant. 

It  does  not,  therefore,  follow,  that  there  exists  any  ne^ 
cessity  that  the  act  which  induces  the  forfeiture  should  be 
the  sole  and  separate  and  distinct  act  of  the  tenant.  It  is 
contended  that  this  doctrine  will  occasion  great  inconve- 
nience, inasmuch  as  an  interval  will  always  be  left  wherein 
it  will  remain  doubtful  whether  the  act  of  the  tenant  will 
be  followed  by  a  forfeiture.  But,  in  all  cases  of  forfeiture, 
it  is  uncertain  whether  the  landlord  will  take  advantage  of 
it  or  not;  and  there  must,  therefore,  always  be  an  interval 
in  which  the  landlord  may  give  his  assent  to  the  perfection 
of  the  forfeiture.  It  seems  to  me^  upon  the  whole,  that 
that  argument  fails.  The  principal  authority  brought  to 
support  the  position  is  OlandTs  ca3e>  where  it  was  held, 
that,  if  a  lease  be  made  to  husband  and  wife  during  cover- 
ture, and  the  husband  sow  the  land,  and  afterwards  they 
be  divorced  causd  pftBconimctm,  the  husband  shall  have 
the  com,  "  because  the  sentence  which  dissolves  the  mar- 
riage is  the  judgment  of  the  law,  and  judicium  reddiiur  in 
inviium'*  That  was  the  case  of  a  limitation  in  itself  uncer-* 
tain  in  its  duration;  and  it  appears  that  the  estate  was  de- 
termined by  reason  of  some  matter  arising  before  the  grant- 
ing of  the  term :  the  marriage  being  avoided  by  the  act  of 
the  law.  In  that  case  it  was  uncertain  how  loqg  the  rela- 
tion of  husband  and  wife  would  continue;  and  that  uncer- 
tainty was  held  to  entitle  the  tenant  to  the  emblements: 
the  just  inference  there  is^  that  the  estate  was  determined 
by  the  act  of  the  law,. 

(a)  2  Bam.  &  Aid.  4/0. 
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Upon  the  whole  it  seems  to  me  that  the  landlord  in  this         1830. 
case  is  entitled  to  the  emblements,  inasmuch  as  his  entry 
accrued  upon  the  act  of  the  party ;  and  therefore  that  the 
rule  for  diminishing  the  damages  by  the  amount  of  the  em- 
blements must  be  made  absolute. 

Mr.  Justice  Gaselee. — There  is  great  weight  in  the  ar* 
gument  urged  on  the  part  of  the  defendant,  that  the  re-en« 
try  of  the  landlord  was  the  consequence  of  a  stipulation 
between  the  parties ;  but  it  is  not  necessary  to  decide  whe- 
ther that  is  true  to  the  extent  contended  for.  The  only 
case  cited  is  Olands  case,  reported  by  Lord  Coke,  and 
also  to  be  found  in  Cro.  EUss.  The  report  in  Coke  does 
not  refer  to  any  particular  place  where  the  judgment  pass- 
ed;  but,  in  Croke,  it  is  not  treated  as  a  judgment  that  bad 
actually  passed;  it  is  merely  cited  as  a  supposed  case. 
There  is,  however,  a  material  difference  between  that  case 
and  the  present.  Nor  does  it  appear  there  whether  the 
pre-contract  was  on  the  part  of  the  husband  or  on  that  of 
the  wife.  I  am  of  opinion  that  the  rule  should  be  made 
absolute. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion.  It 
b  distinctly  laid  down,  that,  where  the  lessor  enters  for 
condition  broken,  he  is  entitled  to  the  emblements;  for  he 
enters  and  holds  as  of  his  first  estate.  By  the  terms  of 
the  condition  in  this  case,  the  lessor  was,  in  certain  events, 
*'  to  re-enter  into  the  demised  premises,  and  the  same 
again  to  have,  re-possess,  and  enjoy,  as  in  his  former  es- 
tate." One  of  the  events  contemplated  has  happened, 
and  the  lessor  has  re-entered,  and  possessed  himself  of  the 
premises.  He  is  in,  therefore,  as  of  his  former  estate,  and 
consequently  entitled  to  emblements.  It  has  been  said 
that  the  condition  was  not  wholly  broken  by  the  acts  of  the 
tenant  himself,  but  partly  in  consequence  of  the  acts  of 
third  persons;  and  that,  whether  the  forfeiture  would  be 

vol.  IV.  H  II  H 
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1830.  taken  advantage  of  or  not»  depended  upon  the  lessor  him- 
self, and  therefore  the  estate  of  the  tenant  was  uDcertahi. 
It  seems  to  me,  however,  that  the  foundation  of  the  whole 
was  the  individual  act  of  the  lessee  himself;  and  the  lessor 
of  course  has  the  option  to  avail  himself  of  the  forfeiture 
or  not.  In  Faunthrcjfs  case,  the  life  of  the  party  was  in- 
sured; he  was  guilty  of  a  felony,  and  executed;  the  insur- 
ance office  refused  to  pay  the  amount  insured,  on  the 
ground  that  the  death  of  the  assured  was  the  consequence 
of  his  own  act,  which  by  the  conditions  would  disehsrge 
lhem»  The  House  of  Lords  held  the  office  not  to  be  lia- 
ble. 

Mr.  Justice  Aldersom. — I  am  of  the  same  opinion.  The 
lessee  by  his  own  act  incurred  the  forieitttre.  The  conse- 
quences resulting  therefrom  only  qualified  the  act  of  the 
party;  the  act  pervaded  the  whole.  It  therefore  appears 
to  me  that  the  lessee,  having  lieen  turned  out  of  possession 
in  consequence  of  his  own  act,  was  not  entitled  to  emble- 
ments; neither  are  his  assignees. 

Rule  absolote. 


Friday^  HoLMES  r.  SENIOR. 

Hfott.  26M.        A 

It  Is  not  necet-  A.  RULE  nU%  to  computc  principal  and  interest  upon  a 
S7ori(p^nd  r^'c  bill  of  exchange,  was  obtained  by  Mr.  Serjeant  Goaftsm, 
on  service  of  a     qu  a  former  day  in  this  term;  and,  on  making  the  same 

copy,  except  in  ,  ^  , 

cases  where  the  absolute,  it  was  objected  by  the  officer  that  the  aflSdant 
brought  into*  of  service  did  not  state  that  the  rule  itself  was  shewn  to 
contempt  ^^  defendant  at  the  time  of  service  of  the  copy. 

Mr.  Serjeant  Goulburn. — The  practice  in  the  Court  of 
King's  Bench  requires  that  the  original  rule  be  produced 
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in  those  cases  only  where  it  is  proposed  to  bring  the  partj 
into  ccMitempt  And  although  in  Todd's  Practice  (a)  it  is 
said  to  be  otherwise  in  the  Common  Pleas,  there  seems  to 
be  no  good  reason  for  the  difference  of  practice  in  the  two 
Courts.  In  Westley  v.  Jones  (b),  the  defendant  demanded 
to  see  the  original  shortly  after  the  service. 
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Per  Curiam. — The  practice  that  obtains  in  the  Court 

of  King's  Bench  seems  the  most  sensible^  and  proper  to 

be  adhered  to.     There  is  a  distinction  between  those 

mles  which  bring  the  party  into  contempt  and  common 

rules. 

Rule  absolute. 


(a)  Tidd,  491,  tt  se^. 


(6)  5  J.  B.  Moore,  162. 


Staniforth  r.  Lyall  and  Others.  5'*'^-^» 

Nov.  27tfu 

X  HIS  was  an  action  of  covenanti  in  which  the  plaintiff  The  piaindff 
complained  of  certain  breaches  of  the  covenants  contained  to  the'defent  ^ 
in  a  charter-party  made  between  the  parties,  dated  the  ^^If^L.^^'f 
7th  November,  1825.     All  matters  in  difference  in  the  contained  a  sd- 
cause  were  referred,  by  a  Judge's  order  in  the  usual  ship  shoaid  pro- 
termsi  to  Mr.  Alderson.    The  arbitrator,  by  his  award,  ^^^^^^d 
directed  that  final  judgment  should  be  entered  for  the  'l**^  ^^^°  "~ 

nved,  the  mas- 

plaintiff>  with  one  shilling  damages;   and  set  forth  the  ter  should  give 

/I  II  r     4.  nodce  of  the  &ct 

following  facts :—  ^  the  jefen- 

dants'  agent 
there,  and  wait  fourteen  days  for  a  return  cargo )  bat  that,  if  the  agent  of  the  defendants  should  give 
nodce  of  his  detenninadon  not  to  load  the  ship  with  a  return  cargo  at  New  Zeaiandy  the  voyage 
should  be  at  an  end,  and  the  defendants  should  pay  a  dead  freight  of  5001.  The  ship  accordingly 
proceeded  to  New  Zealand^  and  the  master,  after  waidng  the  necessary  dme,  andfnding  no  agent 
rf  the  defendantt  there,  went  round  to  Bataoia,  and  there  obtained  for  the  ship  a  much  more  valu- 
able freight  than  she  would  have  earned  under  the  charter-party,  after  taking  into  consideradon 
the  increased  expenses  and  the  delay  of  the  circuitous  voyage.  An  acdon  was  brought  by  the 
owner  to  recover  from  the  freighters  the  500t  dead  freight  The  cause  was  referred,  and  the  ar- 
bitrator, taking  into  account  the  larger  freight  earned  by  the  ship  on  the  homeward  voyage,  di- 
rected die  verdict  to  be  entered  for  one  AUUng  damages,  for  the  general  breach  of  contract : Th« 

Court  xeffttcd  to  set  aiide  the  award. 

hhh2 
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1830.  **  The  ship  Sesosiris  was  chartered  by  the  plamtifT  to 

^  the  defendants  by  a  charter-party ,  containuig,  amongst 

V.  other  things,  the  following  stipulations,  viz.  that,  after 

discharging  her  cargo  at  Part  Jackson,  she  should  pn>* 
ceed  to  such  port  or  ports  in  the  islands  of  New  Zealand 
as  the  said  freighters  or  the  agent  of  the  company  at  Port 
Jackson^  or  in  New  Zealand^  should  direct ;  or,  in  the  ab- 
sence of  such  direction,  then  to  that  port  or  place  in  the 
said  islands,  at  which,  upon  inquiries  to  be  made  by  him 
for  that  purpose  at  Port  Jacksouj  previously  to  the  said 
ship's  sailing  thence,  the  commander  might  ascertain  that 
Captain  James  Herd  (the  superintendant  or  principal 
agent  of  the  company  in  New  Zealand),  or  other  the  su- 
perintendant or  principal  agent  of  the  company  for  the 
time  being  there,  or  the  company's  establishment^  was 
settled ;  or,  in  case  he  could  not  obtain  certain  informa- 
tion respecting  that  fact,  then  to  the  Bay  of  Islands, 
where  the  said  commander  would  ascertain  the  port  or 
place  of  the  said  settlement;  and  accordingly,  the  said 
ship  or  vessel  should  forthwith  proceed  thence  to  the  same 
port  or  place;  and  the  said  ship  having  arrived  at  the  port 
or  place  in  New  Zealand  to  which  she  was  to  proceed  as 
aforesaid,  or  as  near  thereto  as  she  could  safely  get,  the 
said  commander  should  give  notice  in  writing  of  such 
her  arrival  to  the  said  James  Herd,  or  other  the  super- 
intendant or  principal  agent  of  the  company  for  the  time 
being  there,  and  deliver  to  him  the  letters  intrusted  to  the 
care  of  the  said  commander;  and  the  said  ship  or  vessel 
should,  if  necessary,  wait  fourteen  clear  days  after  the 
delivery  of  such  notice,  for  the  decision  of  such  super* 
intendant  or  principal  agent,  or  other  the  agent  of  the 
company  at  the  said  island,  whether  to  load  the  said  ship 
with  a  cargo  for  a  port  in  Great  Britain  or  not;  and,  in 
case  the  said  James  Herd,  or  other  such  superintendant 
or  principal  or  other  agent  should,  before  the  expiration 
of  such  fourteen  days,  give  notice  in  writing  to  the  com- 
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Blander  of  the  said  ship,  of  his  determination  not  to  load         IBdO. 
the  said  ship  with  a  cargo  for  a  port  in  Great  Britain.    „^ 

■^  .       .  StanifortiC 

then,  at  and  from  the  expiration  of  the  same  fourteen  days,  v. 

the  Toyage  of  the  said  ship  in  the  service  of  the  said  freight* 
ers  should  be  at  an  end:  but,  if  the  superintendant  or 
principal  or  other  agent  of  the  said  company  for  the  time 
being  should  not  before  the  expiration  of  the  said  four- 
teen days  give  such  notice  as  last  aforesaid,  then  the  said 
ship  should,  either  at  the  port  or  place  to  which  she 
should  have  been  originally  ordered,  or  at  such  other 
port  or  place,  or  ports  or  places  in  New  Zealand,  as  the 
said  superintendant  or  principal  agent  for  the  time  being 
shotdd  direct,  and  within  the  lay-days  or  days  of  de- 
murrage thereinafter  mentioned,  receive  and  take  on 
board  from  such  superintendant  or  other  the  agent  or 
agents  or  servants  of  the  said  company,  such  masts,  spars, 
and  timbers,  or  all  or  any  of  the  same,  or  any  such  other 
lawful  goods  or  merchandize  as  the  said  superintendant  or 
principal  or  other  agent  or  agents  might  tender  for  that 
purpose,  not  exceeding  what  the  said  ship  could  reason- 
ably stow  and  carry,  over  and  above  her  stores,  tackle, 
apparel,  provisions,  and  furniture;  and  the  master  of  the 
said  ship  should  sign  the  customary  bills  of  lading  for  the 
said  cargo:  and  the  said  ship,  being  so  loaded,  and  after- 
wards dispatched,  should  therewith  proceed  with  all  con« 
venient  speed  to  such  port  in  Crreat  Britain  as  the  said 
freighters  or  the  superintendant  or  principal  agent  of  the 
said  company  in  New  2jealand  should  direct,  and  make  a 
right  and  true  delivery  of  the  said  cargo.  The  defen- 
dants also  stipulated,  that,  in  case  the  said  ship  should,  ac- 
cording to  the  true  intent  and  meaning  of  that  charter- 
party,  proceed  to  and  arrive  in  New  Zealand,  and  end 
her  voyage  there,  the  said  freighters,  their  executors,  ad- 
ministrators, or  assigns,  should  and  would,  upon  the  re- 
ceipt in  England  oi  a  certificate  to  that  effect  from  the  su- 
perintendant or  principal  agent  of  the  said  company,  or  of 


832  CASKS  IN  MICHABLIIAS  TERM, 

183&*  <he  notiee  which  should  have  been  given  by  the  said  sa* 
perintendant  or  principal  or  other  agents  of  hb  detemi- 

8  *  An  I  FOKXH 

V.  nation  not  to  load  the  said  ship  as  aforesaidi  pay  to  the 

^-'''^  said  plaintiff  the  sum  of  SOOk  as  and  in  full  for  the  freight 
or  hire  of  the  said  ship  for  the  voyage  which  should  be  so 
ended.  The  rate  of  freight  at  which  the  cargo,  if  loaded 
on  board  at  New  Zealand,  was  to  be  carried  to  Etiglamdf 
and  the  mode  of  its  payment,  were  also  stipulated  for  in 
the  said  charter-party. 

"  Under  this  charter-party  the  ship  sailed,  and  duly  a<^ 
rived  in  New  Zealand,  but  no  agent  on  the  part  of  die 
defendants  was  therCi  nor  were  the  defendantSt  or  any 
one  in  their  behalf,  ready  to  load  a  full  and  complete  oar- 
go  on  board,  pursuant  to  the  charter-party ;  nor  was  there 
any  agent  of  the  defendants  in  New  Zealand  to  give  die 
notice  for  putting  an  end  to  the  voyage.  The  ship,  after 
waiting  a  reasonable  time  without  beii^  able  to  hear  any 
thing  of  the  agent  of  die  company  at  New  Zealamd,  sailed 
in  ballast  from  New  Zealand  round  by  Baiavia  for  Eiig* 
land.  At  Baiavia,  in  her  passage  home,  she  obtained  a  full 
cargo  of  spices  and  other  goods  for  England,  and  arrived 
in  safety.  After  taking  into  consideration  the  delay  in 
New  Zealand,  and  that  arising  from  the  more  circuitous 
voyage  by  Baiavia  to  EngUmd,  and  the  wear  and  tear  of 
the  ship,  and  the  increased  expenses  of  the  homeward 
voyage  arising  therefrom,  and  setting  on  the  other  side 
the  more  valuable  freight  earned  by  the  ship  than  she 
would  have  earned  by  carrying  home  a  full  cargo  from 
New  Zealand  pursuant  to  the  charter-party,  the  voyage 
from  New  Zealand,  by  Baiavia,  to  England  was,  on  the 
whole,  more  profitable  to  the  plaintiff  than  if  the  vessel 
had  been  fully  loaded  by  the  charterers  at  New  Zealand 
with  a  cargo,  and  had  brought  such  cargo  in  safety  home 
in  the  usual  course  of  the  voyage. 

**  Under  these  circumstances,  the  arbitrator  thought  the 
plaintiff  entitled  to  a  verdict,  there  having  been  a  breach 
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STANlFORTIt 


of  the  contract;  but  that  be  ought  to  recover  such  dama-  isdO. 
ges  only  as  he  bad  actually  sustained  in  consequence  there- 
of. He  thought  that  the  event  in  which  alone  the  500L  v. 
damages  were  due  had  not  happened;  and  that^  if  it  had,,  ^all. 
the  plaintiff  would  have  been  entitled  to  that  sum^  and  no 
inore»  whatever  might  have  been  the  ultimate  actual  loss 
sustained  by  him.  If,  however,  he  did  wrong  in  taking 
into  consideration  the  profits  actually  earned  by  the  freight 
from  Batavia  to  England^  then  the  damages  whidi  would 
have  been  sustained  by  the  plaintiff  would  clearly  have 
esceeded  600A,  to  which  sum,  however,  the  plaintiff  con- 
sented to  limit  Us  claim.  If,  therefore,  the  G>urt  thought 
liiat  the  homeward  freight  actually  earned  ought  not  to  have 
been  taken  into  the  account  at  all,  the  arbitrator  awarded 
that  the  verdict  should  be  entered  for  the  plaintiff,  with 
SOOL  damages ;  but,  if  otherwise,  then  with  nominal  dam- 
ages only,  there  having  been  a  oreach  of  the  agreement, 
by  which,  however,  as  events  had  turned  out,  the  plaintiff 
had  been  a  gainer." 

Mr«  Seijeant  Stephen,  in  Hilarg  Term  last,  on  the 
part  of  the  plaintiff,  obtained  a  rule  tdsi  to  set  aside  the 
award,  on  the  ground  that  the  arbitrator,  in  assessing  the 
plaintiff's  damages,  ought  not  to  have  taken  into  considera- 
tion  the  amount  of  the  freight  earned  (rom  Batavia. 

On  cause  being  about  to  be  shewn  against  this  rule, 
the  Court  directed  that  the  facts  should  be  stated  in  a 
special  case,  in  which  the  award  was  set  out  as  above. 

The  case  now  came  on  for  argument 

Mn  Serjeant  Stephen,  for  the  plaintiff. — The  stipula- 
tions contained  in  the  charter-party  resolve  themselves  in- 
to this : — The  agents  of  the  charterers  are,  on  the  ship's  ar- 
rival at  New  2iealand,  to  elect  whether  they  will  or  will  not 
put  a  cargo  on  board :  if  they  did  not  load  the  ship,  they 
were  to  be  liable  to  a  penalty  of  500/.  by  way  of  dead 
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IBSO.  freight;  if  ttiey  did  load  the  vessel,  they  were  to  pay  a 
Stani^orth  <^^^  price  per  ton  for  a  full  cargo.  The  event  that  has 
happened  does  not  fall  within  the  terms  of  the  charter- 
party.  The  breach  of  contract  with  which  the  defendants 
are  charged  is,  the  non-performance  of  either  of  these 
stipulations.  When  the  vessel  arrived  at  New  Zeakmd^ 
and  had  waited  the  fourteen  days,  and  the  master  found 
no  person  there  to  whom  he  could  give  notice,  the  owner 
had  a  vested  right  to  recover  the  pr— Ity  niasili«Md  in  ibe 
charter-party.  What  has  happened  since  to  divest  that 
right?  The  master,  for  the  benefit  of  his  owner,  made  a 
circuitous  voyage  home,  by  way  of  Batavia.  The  ques- 
tion is,  whether  the  freight  earned  in  that  circuitous 
voyage  shall  be  set  off  against  the  amount  of  dead  freight, 
or,  in  other  words,  the  penalty  incurred  by  the  defieii- 
dant's  breach  of  contract  The  effect  of  the  award  is, 
an  attempt .  to  set  off  the  eammgs  of  the  {Jamtiff's  ship 
whilst  in  his  own  service,  against  the  penalty.  Upon 
what  principle  can  this  deduction  or  setn^  be  allowed! 
The  vessel  was  thrown  upon  the  plaintiff's  hands  at  New 
Zealand^  for  profit  and  loss;  At  whose  risk  were  the 
voyage  to  Baiavia,  the  vessel's  stay  there,  and  her  retani 
to  this  country?  Not  the  freighters',  for  it  does  not  ap- 
pear that  the  voyage  was  taken  under  the  direction  of  any 
agent  of  theirs.  If,  therefore,  the  plaintiff  sustained  that 
risk,  why  is  he  not  to  have  the  benefit  of  the  voyage  f 
Besides,  no  allowance  is  made  in  the  award  for  this  in- 
creased risL 

[Lord  Chief  Justice  TtndaL — ^That  would  be  covered 
by  **  increased  expenses."] 

It  could  not  have  been  so  intended  by  the  arbitrator. 
The  owner  had  no  notice  of  the  extended  voyage,  and 
therefore  could  not  insure  the  ship.  Ilad  the  vessel  been 
lost  in  going  to  Batavia,  that  loss  must  have  been  sus-. 
tained  by  the  plaintiff.  Some  allowance,  therefore,  ought 
to  have  been  made  to  him  for  bis  increased  risk. 

There  is  no  express  decision  applicable  to  the  question; 


IN  TUB  FIRST  YEAR  OF  WILL.  IV.  835 

but  the  case  of  Bell  ▼,  Puller  (a)  has  a  very  strong  beat-        1830. 
ing  upon  it    There,  a  ship  was  let  to  freight  fop  a  voyage    staniportb 
from  London  to  Si.  Peierslmrg,  to  take  out  a  small  cargo  •- 

of  lead,  and  to  bring  home  a  return  cargoi  for  which  freight 
was  to  be  paid  at  eleven  guineas  per  ton  for  the  whole 
ship's  admeasurement.  If  from  political  circumstances 
die  should  be  unable  to  discharge  her  cargo,  and  conse- 
quently to  obtain  a  return  cargo,  the  freighters  agreed  to 
jiay  a  gross  sum,  less  than  the  amount  of  the  freight  p^ 
ton.  The  ship  being  prevented  from  discharging,  and  the 
freighter  supplying  no  homeward  cargo,  the  master  took 
in  goods  on  freight,  and  brought  them  home  together  with 
the  lead.  The  Court  held  that  he  was  entitled  to  receive 
the  gross  sum  stipulated  for,  and  also  to  retain  the  freight 
which  the  ship  had  earned.  Lord  Mamfield  there  said: 
^  Considering  this  as  a  mere  contract  to  bring  certain  goods 
to  England^  I  see  no  reason  why  the  captain  may  not  earn 
what  else  he  can  by  taking  other  goods  on  board  for  his 
own  benefit.  In  common  cases  of  charter-parties,  there 
usually  is  a  covenant  that  the  freighter  will  supply  a  cer- 
tain quantity  of  homeward  freight  at  the  foreign  port;  and, 
if  he  does  not,  the  plaintiff  has  his  action  on  the  covenant 
against  him.  But,  suppose,  instead  of  leaving  the  dam- 
ages  open,  he  stipulates,  if  I  cannot  provide  a  cargo  for 
you,  I  will  pay  you  so  much,  would  not  the  owner  in  that 
case  have  a  right  to  take  goods  on  board  for  his  own  ac- 
count? His  ship  is  at  full  liberty  for  him  to  make  any 
other  profit  of;  and  in  such  a  case  he  doubtless  would  in-' 
sist  on  more  or  less  liquidated  damages,  according  to  the 
chance  he  foresaw  of  getting  freight  home  from  the  place 
where  he  was  going;  he  would  raise  or  lower  his  demand 
accordingly :  and  in  such  case  I  see  no  reason  why  the 
person  who  had  stipulated  to  pay  such  liquidated  damages, 
should  be  discharged  from  any  part  thereof  on  account 

(a)  2  Taunt.  285.    And  see  Blight  v.  Page,  3  Bos.  &  Pull.  295,  n. 
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18d0.        of  the  profit  which  the  plaintiff  might  make  by  the  cargo 
Stahiforth    supplied  by  any  other  person," 


Ltalu 


Mr.  Seijeant  Wilde,  contra,  was  stopped  by  the  Court 

Lord  Chief  Justice  Tindal. — In  this  case,  the  charter- 
party  has  contemplated  an  event,  upon  the  happening  of 
which  500^  was  to  be  paid  by  the  freighters  to  the  owner. 
The  stipuIatioB  is,  **  that,  in  case  the  said  ship  should,  ac- 
cording to  the  true  intent  and  meaning  of  that  charter- 
party,  proceed  to  and  arrive  in  Neio  Zealand^  and  «nd  her 
voyage  there,  the  said  freighters,  their  executors,  admiois- 
trators,  or  assigns,  should  and  would,  upon  the  receipt  in 
England  of  a  certificate  to  that  effect  firom  the  super- 
intendant  or  principal  agent  of  the  said  company,  or  of  the 
notice  which  should  h^ve  been  given  by  the  said  super- 
intendant  or  principal  or  other  agent,  of  his  determina- 
tion not  to  load  the  said  ship  as  aforesaid,  pay  to  the  said 
plaintiff  the  sum  of  500/.  as  and  in  full  for  the  freight  or 
hire  of  the  said  ship  for  the  voy^ige  which  should  be  so 
ended.**  There  is  also  a  general  stipulation  for  a  return 
cargo.  The  event  in  which  the  plaintiff  was  to  be  en- 
titled  to  the  500/.  has  never  happened;  it  therefore  seems 
to  me  that  we  are  to  put  the  same  construction  upon  tliis 
charter-party  as  if  it  had  contained  no  such  stipulation. 
The  question  then  is,  whether  this  is  not  the  simple  case 
of  an  action  for  general  damages  for  the  breach  of  the 
charter-party,  in  not  providing  the  vessel  with  a  return 
cargo.  The  arbitrator  has  taken  into  his  consideration 
the  profit  earned  by  the  vessel  on  her  homeward  voyage; 
and,  finding  that  homeward  voyage  to  have  been  more 
profitable  to  the  owner  than  would  have  been  the  strict 
voyage  contemplated  by  the  charter-party,  he  has  given 
the  plainti^  nominal  damages  only  for  the  breach  of  the 
contract.  It  has  been  argued,  on  the  part  of  the  plaintiff, 
that  he  was  at  all  events  entitled  to  the  500/.  agreed  to 
be  paid  on  the  default  of  the  defendants*  agent  to  provide 
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a  cargo  at  New  Zealand.    But^  if  the  master  of  the  ves-        1^30. 
sel,  on  finding  that  no  cargo  was  proyided  for  him^  had    stanifortb 
returned  home  in  ballast,  the  nuucimum  the  plaintiff  could  v* 

have  claimed  would  have  been  the  500/L  penalty.  The 
homeward  voyage  has,  however,  placed  him  in  a  better 
situation.  He  could  not  be  entitled  to  the  penalty  and 
also  to  the  profits  of  the  homeward  voyage.  Inasmuch, 
therefore,  as  the  event  which  Would  have  rendered  the 
contract  a  close  contract  never  happened,  I  am  of  opinion 
that  it  has  become  a  general  contract,  on  breach  of  which 
the  plaintiff  would  be  entitled  to  all  the  damages  he  had 
sustained  by  such  breach.  Upon  the  whole,  I  think  that 
one  shilling  was  the  proper  measure  of  damages,  and  con- 
sequently that  the  award  of  the  arbitrator  must  stand. 

Mn  Justice  Gaselee. — I  am  of  the  same  opinion.  By 
the  terms  of  the  contract,  the  defendants  were  to  load  the 
ship,  paying  a  certain  rate  of  freight ;  and  an  option  is 
given  to  them,  in  one  case,  to  relieve  themselves  from  that 
freight,  and  to  be  let  off,  on  payment  of  the  sum  of  500/. 
In  consequence,  however,  of  their  not  having  taken  the 
step  that  was  to  have  restricted  their  liability  to  the  sum 
specified,  the  contract  became  a  general  contract,  and 
they  were  answerable  generally  in  damages  for  the  breach 
of  it.  The  contract  cannot  be  open  in  one  sense,  and 
close  in  another.  In  the  event  of  notice  being  given  by 
the  agent  of  the  freighters  of  his  determination  not  to 
load  the  ship  with  a  homeward  cargo,  the  defendants 
would  have  been  liable  for  the  500/.  only:  but,  no  such 
notice  having  been  given,  they  were  liable  to  general 
damages.  It  turns  out,  however,  that  the  plaintiff  has 
sustained  no  damage ;  he  has  got  a  more  profitable  cargo 
from  Baiavia,  than  he  would  have  had  if  loaded  by  the 
defendants'  agent  at  New  Zealand  under  the  terms  of  the 
charter-party.  We  must  take  into  our  consideration  the 
whole  circumstances  of  the  voyage.    The  case  of  Bell  v. 
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^830.  Puller  is  not  impeached  by  this  decision.    There,  the 

.  event  had  happened  upon  which  the  defendant  was  to  be 

V,  liable  to  the  extent  of  500/. 


Lyall. 


Mr.  Justice  Bosanquet. —  I  am  of  the  same  opinion. 
This  was  an  action  of  covenant  for  the  breach  of  an  en- 
gagement contained  in  a  charter-party.  If  the  event  has 
not  happened,  in  which  the  plaintiff  was  to  be  entitled  to 
recover  the  stipulated  damages,  he  can  only  be  entitled  to 
general  damages  for  the  breach.  The  event  provided  for 
has  not  happened.  If  the  defendants  chose,  they  might 
have  put  an  end  to  the  voyage  at  New  Zealand,  in  which 
case  they  would  have  been  liable  to  the  extent  of  500/./ 
but,  as  that  case  has  not  arisen,  the  action  is  nothing  more 
than  an  action  of  covenant  for  unliquidated  damages.  It 
has  been  contended  that  the  plaintiff  had  a  vested  right  to 
the  500/.  penalty,  upon  the  ship's  arrival  at  Neto  Zealand^ 
and  finding  there  no  return  cargo.  I  think,  however,  his 
right  was  not  confined;  he  was  entitled  to  recover  all  the 
damages  he  might  have  sustained  in  consequence  of  the 
defendants*  breach  of  contract:  but  we  must  also  take  into 
account  the  profits  derived  from  the  voyage  from  Baiavia, 
Upon  that  voyage  it  appears  he  has  earned  a  much  larger 
freight  than  he  could  have  obtained  in  the  event  of  the 
charter-party  having  been  strictly  fulfilled.  The  arbitra- 
tor finds,  that,  "  after  taking  into  consideration  the  delay 
in  New  Zealand,  and  that  arising  from  the  more  circuitous 
voyage  by  Baiavia  to  England,  and  the  wear  and  tear  of 
the  ship,  and  the  increased  expenses  of  the  homeward 
voyage  arising  therefrom,  and  setting  on  the  other  side 
the  more  valuable  freight  earned  by  the  ship,  than  she 
would  have  earned  by  carrying  home  a  full  cargo  from 
New  Zealand,  pursuant  to  the  charter-party,  the  voyage 
from  New  Zealand,  by  Batavia,  to  England^  was^  on  the 
whole,  more  profitable  to  the  plaintiff  than  if  the  vessel 
had  been  fully  loaded  by  the  charterers  at  New  Zealand 
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<¥rith  a  cargo,  and  had  brought  such  cargo  in  safety  home 
in  the  usual  course  of  the  voyage, 

Mr.  Justice  Alderson. — The  view  I  took  of  the  case 
was  this: — The  defendants  were  clearly  guilty  of  a  breach 
of  contract;  and  I  thought  the  plaintiff  was  entitled  to 
recover  all  the  damages  he  appeared  to  have  sustained* 
Suppose  a  full  cargo  had  been  put  on  board  at  New  Zea* 
land  by  a  third  person;  would  the  plaintiff  have  been  in- 
jured by  the  breach  of  contract?  In  going  to  Batavia,  the 
master  acted  for  the  interest  of  both  parties.  If  any  loss 
had  happened,  I  should  have  awarded  damages  to  the  ez*- 
tent  of  that  loss,  whatever  it  might  have  been. 
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STAMIFORtH 

.   Lyall* 


Rule  discharged. 


Baonall  and  Another  v.  Andrews.  2fov.  29M. 

X  HIS  was  an  action  of  assumpsit  on  a  bill  of  exchange  One  w.  drew  a 
drawn  by  one  Woodbridge  upon^  and  accepted  by,  the  de-  fendantfto* 
fendant,  and  indorsed  by  Woodbridge  to  the  plaintiffs  af-  JJ^e^JJ^j^fof "1" 
ter  a  secret  act  of  bankruptcy,  which  was  subsequently  signing  goods 

-  „  ,  ,  .     .  for  ule.     The 

followed  up  by  a  commission.  bill  was  accept- 

The  cause  was  tried  before  Lord  Chief  Justice  Tindah  ^ny\ttt^' 
at  the  Sittings  at  Gvildhall,  after  last  Hilary  Term.  The  ^"«  "^"'f  ^"^ 

®  *  .  .,  state  of  the  ac- 

facts  were  as  follow: — At  the  time  the  bill  in  question  was  count  between 
drawn,  Woodbridge  had  an  open  account  with  the  defend*  wiu^  appAred 
ant  for  goods  already  sent,  and  which  he  was  then  in  the  **ije^^^^1JJ** 

was  consider- 
Bbly  in  faTOur  of  the  defendant  at  the  tSme  he  accepted  the  bill: — Held,  that,  nevertheless,  it  was 
not  an  accommodation  bill. 

A  trader,  in  a  state  of  insolvency,  and  concealing  himself  from  his  general  creditors,  after  a  se- 
cret act  of  bankruptcy,  in  part  payment  of  a  debt  delivered  a  bill  of  exchange  to  a  creditor  who 
was  acquainted  with  his  place  of  retreat,  and  with  whom  he  was  in  friendly  communication:— -Hc/^i 
that  this  was  not  a  payment  protected  by  the  82nd  section  of  the>  statute  6  Oeo.  4,  c.  IG. 


Amdrjews. 
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18301        course  of  sending  to  him,  for  sale.     Neither  Waodbridge 
^^^^^      nor  the  defendant  at  this  time  knew  the  state  of  the  ac- 
*•_        count;  but  it  afterwards  appeared  that  WoodbridgehdA 
considerably  overdrawn,  and  consequently  was  indebted  to 
the  defendant  before  die  latter  had  accepted  the  bill  in 
question. 

On  the  part  of  the  defendant,  fFood bridge  was  called 
as  a  witness.  His  testimony  was  objected  to  on  the  ground 
of  interest,  the  bill  being,  it  was  alleged,  an  accommoda- 
tion bill,  and  he  being  under  an  obligation  to  the  defen- 
dant,  either  express  or  implied,  not  only  to  pay  the  amount 
to  him  if  the  plaintiffs  obtained  a  verdict,  but  also  to  in- 
demnify the  defendant  against  the  costs  of  the  action. 

His  Lordship,  however,  admitted  the  evidence,  subject 
to  leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for  the 
amount  of  the  bill. 

From  this  and  other  evidence,  it  appeared  that,  at  the 
time  the  bill  was  given  by  Waodbridge  to  the  plaintiffs,  he 
was  in  a  state  of  insolvency,  and  had  absconded  from  his 
general  creditors;  that  he  had  been  in  London  for  nearly 
three  weeks,  passing  under  two  fictitious  names;  that  he 
was  frequently  changing  his  place  of  abode,  and  expected  to 
be  arrested,  and  to  have  a  docket  struck  against  him:  but, 
though  concealing  himself  from  his  other  creditors,  he  was 
in  the  habit  of  meeting  and  dining  with  one  of  the  plain- 
tiffs. It  also  appeared  that  the  bill  in  question  was  the 
only  property  of  which  Woodbridge  was  at  the  time  pos* 
sessed;  and  that  it  was  delivered  to  the  plaintiffs  in  conse- 
quence of  their  urging  him  for  payment  of  a  large  debt  due 
to  them;  but  that  the  delivery  of  the  bill  to  them  did  not 
free  Woodbridge  from  any  pressure  or  diflScuIty. 

His  Lordship,  upon  this  evidence,  left  it  to  the  Jury  to 
say,  whether  the  transfer  of  the  bill  by  Woodbridge  to  the 
plaintiffs  was  bond  fide. 

The  Jury  returned  a  verdict  for  the  defendant. 
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Mr.  Serjeant  Toddy,  in  Easier  Term  last,  obtained         1830. 
a  rule  nid  for  a  new  trial  upon  the  point  reserved,  and  al-      ^  qkall 
8o  on  the  ground  that  the  transfer  of  the  bill  to  the  plain-  «• 

tiffs  was  a  payment  protected  by  the  82nd  section  of  the 
statute  6  Geo.  4^  c.  16. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  termi 
shewed  cause. — The  bankrupt  Woodbridge  had  dealings 
with  the  defendant  There  was  a  running  account  be- 
tween them ;  and  at  the  time  the  bill  in  question  was  ac- 
cepted by  the  defendanti  the  latter  supposed  that  the 
state  of  the  account  would  warrant  him  in  paying  it.  It 
boweyer  afterwards  turned  out,  tbat,  by  reason  of  Woodr 
bridges  bankruptcy,  and  of  the  non-delivery  of  certain 
goods  by  him  to  the  defendant,  the  bill  should  have  been 
taken  up  by  Woodbridge,  or  that  the  defendant  would, 
if  be  paid  it,  be  a  creditor  of  fFoodbridge.  Where  a  per- 
son accepts  an  accommodation  bill,  there  is  either  an  ex* 
press  or  an  implied  pr(»nise  on  the  part  of  the  drawer  to 
indemnify  the  acceptor  against  all  liability  in  respect  of  it. 
But,  where  the  bill  is  drawn  with  a  reasonable  expecta- 
tion on  the  part  of  the  drawer  that  it  will  be  paid  by  the 
acceptor,  the  former  would  be  entitled  to  notice  of  the 
dishonour  of  the  bill,  and  there  is  no  implied  promise  on 
his  part  to  indemnify  the  acceptor.  The  evidence^  there- 
fore, of  the  bankrupt  in  this  case  was  properly  admitted, 
and  affords  an  answer  to  the  action. 

The  plaintiffs  were  not  holders  for  a  valuable  consi- 
deration. The  bill  was  given  to  them  by  the  bank- 
rupt after  he  had  committed  an  act  of  bankruptcy,  and 
under  circumstances  which  preclude  the  supposition  that 
it  was  a  bond  fide  payment,  or  within  the  protection 
of  the  82nd  section  of  the  6  Geo.  4,  c.  16,  which  only 
protects  payment  bond  fide  made  in  the  ordinary  course 
of  business,  and  where  bankruptcy  is  not  contemplated. 
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1830.        In  Thornioti  v.  Hargreaves  (a)  the  security  was  given  by 
Baomall      ^^^  bankrupt  to  his  creditor  in  consequence  of  a  threat 
V.  on  the  part  of  the  latter. 

Mr.  Serjeant  Taddy^  in  support  of  his  rule.— The 
bankrupt  was  not  an  admissible  witness.  In  one  point 
of  vieWy  ri«.  in  the  case  of  a  verdict  for  the  defendant, 
he  would  only  be  liable  to  the  defendant  for  the  amount 
of  the  bill;  whereas,  in  the  event  of  a  verdict  for  the  plain* 
tiffs,  he  would  in  addition  be  liable  for  the  costs  of  this 
action.  He  was  therefore  clearly  interested  in  the  event 
of  the  suit.  The  bill  being  an  accommodation  bill,  the 
bankrupt  had  a  right  to  indorse  it,  inasmuch  as  no  pro- 
perty in  it  would  pass  to  his  assignees.  In  WU&i  v. 
Freeman  (b),  a  trader  having  securities  in  his  banker's 
hands  to  a  certain  amount,  after  a  secret  act  of  bankrupt- 
cy drew  on  them  a  bill  for  a  larger  amount  on  the  score 
of  his  accommodation^  payable  to  his  own  order,  which, 
after  acceptance,  he  indorsed  to  the  plaintiff  (who  knew 
of  his  partial  insolvency,  but  not  of  the  act  of  bankruptcy). 
A  commission  of  bankrupt  having  been  afterwards  taken 
out — it  was  held  that  the  plaintiff,  who  was  to  make  title 
through  the  bankrupt's  indorsement  after  his  bankruptcy, 
though  he  were  entitled  to  sue  the  acceptors  upon  the 
bill,  yet  could  only  recover  on  it  the  amount  of  the  sum 
accepted  for  the  accommodation  of  the  bankrupt  over  and 
above  the  amount  of  the  bankrupt's  effects  in  the  hands  of 
the  acceptors  at  the  time  of  the  bankruptcy;  for  which 
latter  amount,  and  for  which  alone,  they  were  liable  to 
account  in  another  form  of  action  (not  on  the  bill)  to  the 
bankrupt's  assignees.  Lord  Ettenborough,  in  delivering 
the  opinion  of  the  Court,  there  said :  "  At  the  time  this 
bill  (for  1,400/.)  was  accepted,  the  defendants  had  in  their 
hands,  as  Anderson's  (the  drawer's)  bankers,  bills  of  the 

(a)  7  East,  544.  {f>)  12  East,  656. 
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Yalue  of  S88k  1&.  Sd.,  not  then  become  due;  but  they  had         1830. 
no  other  effects.    To  that  amount^  therefore,  their  accep«      baowali. 
tance  was /br  value;  beyond  that  it  was  gratuitous,  and  «• 

merely  for  Anderson's  aceommodaiion.    It  may  be  con- 
aidered  as  clear,  that,  except  in  cases  provided  for  by  par- 
ticular statutes,  a  trader  who  has  committed  an  act  of 
bankruptcy,  upon  which  a  commiasion  afterwards  issues, 
can  make  no  transfer  of  bis  property  to  the  prejudice  of 
his  assignees,  nor  do  any  aot  to  interfere  with  their  rights; 
but  every  such  attempted  transfer  or  act  is  liable  to  be 
vacated  by  his  assignees.    On  the  other  hand,  when  it 
d4>e8  not  afi*ect  the  rights  and  interests  of  the  assignees, 
the  act  of  a  man  who  has  committed  an  act  of  bankruptcy 
has  the  same  effect  as  the  act  of  any  other  person.    The 
question  therefore  for  consideration  here  is,  whether  this 
indorsement  by  Anderson,  if  allowed  to  be  effectual,  could 
prejudice  his  assignees,  or  interfere  with  their  rights;  be* 
cause,  as  far  forth  as  it  would  do  so,  it  is  inoperative. 
The  case  of  WUkins  v.  Casey  {a)  has  established,  that, 
if  a.  man  who  has  .funds  in  his  hands  belonging  to  a  trader 
who  has  committed  a  secret  act  of  bankruptcy,  accept  a 
bill  for  that  trader,  without  knowing  of  such  act  of  bank- 
ruptcy, he  may  apply  those  funds  when  the  bill  becomes 
due  to   the  discharge   of  his  own  acceptance,  though 
a  commission  of  bankrupt  may  have  issued  in  the  in- 
terim, and  will  be  protected  against  any  claim  the  assig- 
nees may  afterwards  make  upon  him  in  respect  of  the 
funds  so  applied.    To  the  extent,  therefore,  of  the  888/. 
XHs*  8d.,  it  would  prejudice  the  assignees  to  hold  this  in- 
dorsement valid;  because  it  would  destroy  the  claim  of  the 
•ssignees  to  that  sum  in  the  hands  of  the  acceptors:  and 
we  have  no  difficulty  in  saying  that  this  part  of  the  plain- 
tiff's demand  cannot  be  supported.     As  to  the  surplus 
(511/.  Ss.  4ef.),  had  the  bill  been  for  that  sum  alone,  the 

(fl)  7  Term  Rep.  711. 

VOL.  IV.  Ill 


£44  CASES*jN  MICHAELMAS  TBRM, 

isao.        case  cited  by  the  plaintiff  of  Arden  v.  fFaHins  {a)f  would 
Baon    l      ^  ^^  authority  in  point,  unless  the  late  statute  (6)  has 
^»  altered  the  law  in  this  respect.    The  principle  decided  in 

Arden  v.  fFiaikiNS  was  this,  that,  if  a  man  accept  a  bill  for 
the  accommodation  of  a  trader  who  has  committed  a  secret 
act  of  bankruptcy,  and  such  bill  be  payable  to  the  trader's 
order,  the  trader's  indorsee  will  have  a  valid  claim  upon 
the  bill  against  the  acceptor,  notwithstanding  a  commia- 
sion  of  bankrupt  shall  have  issued  against  such  trader  be- 
fore the  bill  became  due;  because,  as  the  trader  himself 
could  have  had  no  right  upon  auch  bill  against  the  ac- 
ceptor, his  assignees,  who  can  in  this  respect  stand  in  no 
better  situation  than  die  bankrupt  whom  they  represent, 
could  have .  no  right  upon  it,  supposing  it  had  remained 
in  his  possession;  and  therefore  his  ind<Mrsement  works  no 
prejudice  to  them."  In  DratfUm  v.  Dale  (c),  in  aseump- 
sii  by  the  indorsee  against  the  maker  of  a  promissory  note 
payable  to  A.  £.,  or  his  order,  the  defendant  pleaded — 
first,  non  assumpsii — secondly,  that  A.  B.  became  a  bank- 
rupt, and  that  his  property  was  duly  assigned  to  assig- 
nees, whereby  the  interest,  titlci  and  right  to  indorse  the 
promissory  note  before  the  time  of  indorsement  became 
vested  in  the  assignees,  whereby  the  indorsement  by  A*  B. 
was  void,  and  created  no  right  in  the  plaintiff  to  sue. 
The  plaintiff  replied  to  the  last  plea,  that  the  indorse- 
ment was  made  with  the  consent  of  the  assignees.  The 
rejoinder  took  issue  upon  that  fact  A  verdict  having 
been  found  for  the  plaintiff  on  the  first  issuci  and  for  the 
defendant  on  the  second,  it  was  held  that  the  plaintiff  was 
^ititled  to  judgment  upon  the  whole  record — first,  be- 
cause the  defendant,  who  had  made  the  note  payable  to 
A.  B.t  or  his  order,  was  estopped  from  saying  that  A.  B. 
was  not  competent  to  make  an  order — secondly,  because 

(a)  3  East,  317-  (c)  2  Bam.  &  Cress.  293;  S.  C.  3 

(6)  49  Geo.  3,  c.  121, 8.  8.  Dow.  &  Ryl.  634. 
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the  property  acquired  by  a  bankrupt  subsequently  to  his        1^90. 
bankruptcy 9  does  not  absolutely  vest  in  the  assignees,  al-      b agnail 
though  they  have  a  right  to  claim  it;  but,  if  they  do  not  ^' 

make  any  claim,  the  bankrupt  has  a  right  to  such  pro- 
perty against  all  other  persons.  In  Charles  v.  Marsden{a) 
it  was  held,  that  it  is  not  of  itself  a  defence  to  an  action  by 
the  indorsee  of  a  bill  of  exchange,  to  plead  that  it  was 
accepted  for  the  accommodation  of  the  drawer,  without 
consideration*  In  the  present  case,  it  appears  that  there 
was  a  band  fide  debt  due  from  fFoodbridge  to  the  plain- 
tiffs; and  there  is  no  case  to  shew  that  an  indorsement  of 
a  bill  for  an  antecedent  debt  is  not  an  indorsement  for 
value. 

Then,  this  was  a  payment  within  the  82nd  section  of  the 
6  Geo.  4f,  c.  16.  The  words  of  that  clause  are  not  limited  to 
payments  strictly  and  closely  within  the  term  "  payment;*' 
but  the  giving  of  a  bill  is  considered  a  payment.  Wilkin$ 
V.  Caeey.  In  Cash  v.  Young  (&),  where  A.  bought  goods 
of  a  trader  who  had  previously  committed  an  act  of  bank- 
ruptcy, and  paid  for  them  bond  fide  without  knowledge 
of  the  bankruptcy ;  it  was  held  that  the  assignees  under  a 
commission  issued  against  the  seller,  could  not  maintain 
trover  for  the  goods^  the  payment  being  protected  by  the 
1  i/oc.  I,  c.  15,  s.  14.  And  in  HiU  v.  FameU{c),  where 
A.  purchased  of  B,,  a  hop-merchant,  a  library,  and  paid 
him  the  value,  J3.  having  at  the  time  committed  an  act  of 
bankruptcy,  of  which  A»  had  no  knowledge;  it  was  held 
that  the  assignees  of  JS.  could  not  recover  the  books,  with** 
out  at  least  tendering  A.  the  price  paid  for  them,  the  pay* 
ment  being  protected  by  the  8£nd  section  of  the  6  Geo» 
4,  c.  16.  These  cases  shew  the  liberality  with  which  that 
clause  of  the  statute  is  construed. 

(a)  1  Taunt.  224.  (c)  9  Born.  &  Cress.  45|  S.C.3 

lb)  2  Bam.  &  Cress.  413.  Dow.  &  Ryl.  652. 
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Andrews. 


1830.  Lord  Chief  Justice  Tindal  now  delivered  the  judgment 

Baonall      o^  Ae  Court  :— 

In  this  case  the  Jury  have  found  their  verdict  for  the 
defendant^  and  the  motion  for  setting  aside  that  verdict 
and  granting  a  new  trial  has  been  made  on  two  grounds— 
Jirsi^  that  fFoodbridge,  the  drawer  of  the  bill,  was  inad- 
missible as  a  witness  for  the  defendant — seconMy^  upon 
the  ground  that,  on  the  evidence  at  the  trial,  the  delivery 
of  the  bill  to  the  plaintiffs  was  protected  as  a  payment  made 
to  them  under  the  82nd  section  of  the  late  bankrupt  act, 
6  Geo.  4f,  c.  16. 

The  objection  made  to  fFoodbridge's  competency  at  the 
trial  waSy  that  the  bill  had  been  accepted  by  the  defend- 
ant for  the  accommodation  of  the  drawer,  and  consequent- 
ly that  he  was  under  an  obligation  to  him,  either  express 
or  implied,  not  only  to  pay  the  amount  to  the  defendant  if 
the  plaintiffs  obtained  a  verdict,  but  also  to  indemnify  the 
defendant  against  the  costs  of  the  present  action.  It  might 
be  granted  that  this  consequence  would  have  followed, 
and  that  fFoodbridge  would  have  been  an  incompetent 
witness  for  the  defendant,  on  the  authority  of  the  cases 
referred  to,  if  in  point  of  fact  the  bill  had  been  accepted 
for  the  accommodation  of  the  drawer:  but  we  think,  upon 
the  facts  of  the  case,  the  bill  was  not  an  accommodation  bill. 
At  the  time  it  was  drawn,  fFoodbridge  had  an  open  ac- 
count with  the  defendant  for  goods  already  sent,  and 
which  he  was  in  the  course  of  sending  to  him  for  sale. 
The  drawer  might  at  that  time  reasonably  expect  that  the 
acceptor  would  pay  the  bill  out  of  funds  that  might  be  in 
his  hands  when  the  bill  arrived  at  maturity;  for,  the  evi* 
dence  is  express,  that,  at  the  time  the  bill  was  drawn,  nei- 
ther the  drawer  nor  the  acceptor  knew  the  state  of  the  ac- 
count. A  bill  so  drawn  and  so  accepted  cannot  be  treated 
as  an  accommodation  bill;  nor,  consequently,  is  there  any 
implied  undertaking,  on  the  part  of  the  drawer,  to  indem- 
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nify  the  acceptor  against  the  costs  of  any  actioA  which         18i30. 
may  be  brought  against  him. 

"With  respect  to  the  second  ground  of  motion,  the  only  «. 

question  is^  whether,  upon  the  evidence  given  at  the  trial, 
the  Court  see  any  reason  to  disturb  the  verdict.  The 
Jury  found  a  verdict  for  the  defendant,  at  the  same  time 
stating  expressly  that  the  bill  had  been  indorsed  after  an 
act  of  bankruptcy  by  the  drawer,  of  which  the  plaintiffs 
had  no  notice.  If  the  Jury  still  found  their  verdict  for 
the  defendant,  it  could  only  have  proceeded  on  the  ground 
that  the  delivery  of  the  bill  to  the  plaintiffs  by  the  bank- 
rupt, either  was  not  a  bond  fide  payment  to  them,  oir  was 
a  fraudulent  preference  of  the  plaintiff;  in  either  of  which 
cases  the  payment  is  not  protected  by  the  statute.  And 
though  this  point  was  not  specifically  left  to  the  Jury,  it 
was  involved  in  the  evidence  in  the  cause,  and  could  be 
the  only  ground  on  which  the  verdict  rests.  Before,  there- 
fore, the  Court  send  the  case  down  to  a  new  trial,  they 
must  see  reason  to  expect  that  another  Jury  would  come 
to  a  different  conclusion.  That  the  bankrupt,  before  and 
at  the  time  he  delivered  this  bill  to  the  plaintiffs,  was  ab- 
sconding from  his  general  creditors,  is  clear.  He  had 
been  in  London  for  nearly  three  weeks — passing  under  two 
fictitious  names — frequently  changing  his  place  of  abode 
— expecting  to  be  arrested,  and  to  have  a  docket  struck 
against  him.  But,  although  concealing  himself  from  other 
creditors,  he  was  dining  with  one  of  the  plaintiffs.  He 
delivered  him  the  bill  in  question.  That  bill  was  all  that 
he  had  at  the  time ;  and  the  delivery  of  that  bill  freed 
him  from  no  difficulty  in  which  he  was  placed. 

It  appears  to  us,  that,  if  it  should  be  left  to  another  Jury 
to  say  whether  this  was  a  bond  fide  payment  to  the  plain- 
tiffs, they  could  not  but  find  the  same  verdict.  The  pay- 
ment of  the  bill  being  made  after  the  act  of  bankruptcy, 
the  burthen  of  shewing  that  it  was  a  bond  fide  payment  is 
cast  upon  the  plaintiffs;  and  it  would  be  enough  to  support 
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the  verdict,  to  say  that  they  have  at  least  lefl  it  in  consi- 
derable doubt 

The  ground  on  which  we  decide  makes  it  unnecessary 
to  give  any  opinion  as  to  the  question  of  sufficiency  of  con- 
sideration in  this  case.  On  the  whole,  we  think  the  rule 
for  a  new  trial  must  be  discharged. 

Rule  discharged. 


WednadtQf, 
Nov.  29th. 


Aient-chaige 
was  granted  to 
B.  during  the 
life  of  the  pUin- 
tiS    The  gran- 
tee died  living 
the  eeiiui  que 
vie .— Hell/,  that 
the  right  to  the 
rent-dbarge 
yetted  in  the 
plaintiff,  as  the 
personal  repre- 
seutatiTe  oiB,p 
the  grantee. 


Matthew  Bearpark  r.  Hutcbinsom  and  Mary,  his 

Wife. 

X  HIS  was  an  action  of  replevin  for  taking  the  cattlci 
goodsj  &c.»  of  the  plain tifi,  in  his  close  and  dwelling-house. 
The  defendants  avowed,  that  the  plaintiff  being  seised 
for  life,  and  Dixon  Bearpari  having  the  reversion  in  fee 
of  the  premises  in  which  See,  conveyed  them  by  inden- 
tures of  lease  and  release  to  Lupton  Topham,  upon  trust 
to  permit  and  suffer  the  said  Dixon  Bearpari  to  receive 
and  take  thereout  one  clear  annuity  or  yearly  rent-charge 
of  60/.  a  year,  by  equal  half-yearly  payments,  that  is  to 
say,  on  the  6th  day  of  April j  and  the  10th  day  of  October ^ 
in  every  year  during  the  life  of  the  said  plaintiff;  the  first 
half-yearly  payment  to  commence  and  to  be  made  on  the 
10th  day  oi  April  next  ensuing  the  date  of  the  said  inden- 
tures ;  and,  subject  to  the  said  annuity  or  yearly  rent-charge, 
to  the  use  of  the  said  plaintiff  and  his  assigns  for  and  dur- 
ing the  term  of  his  natural  life,  without  impeachment  of 
waste;  and,  from  and  after  the  determination  of  that  es- 
tate, by  forfeiture  or  otherwise,  in  his  life-time,  to  the  use 
of  the  said  Lupton  Topham,  his  heirs  and  assigns,  upon 
trust  to  support  the  contingent  trust  estates  thereinafter 
limited,  and  by  the  usual  ways  and  means  to  preserve  the 
same  from  being  defeated  or  destroyed;  but  nevertheless 
to  permit  and  suffer  the  said  plaintiff  and  his  assigns  to  re* 
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ccive  and  take  the  rents,  issuesi  and  profits  thereof  for        1830. 
and  during  the  term  of  his  natural  life,  for  his  and  their 
own  proper  use  and  benefit    [Then  followed  limitations  0, 

in  remainder  to  Dixon  Bearpark  for  iifei  and  his  children 
in  succession.]  And  it  was  by  the  said  last-mentioned  in- 
denture expressly  provided  (amongst  other  things),  thati  if 
the  annuity  or  yearly  rent-charge  of  60/.  should  be  behind 
or  unpaid  by  the  space  of  twenty-eight  days  next  after 
either  of  the  said  days  of  payment^  then  it  should  be  law- 
ful for  the  said  Dixon  Bearpark  and  his  assigns  to  enter 
upon  the  said  dwelling-house  and  close  in  which  &c*,  and 
the  cattle  and  goods  &c.  there  found  to  distrain  and  carry 
away,  impound,  or  otherwise  to  sell  and  dispose  of,  accord- 
ing to  law,  till  the  annuity  should  be  paid:  By  means 
whereof  the  said  Dixon  Bearpark  became  and  was  seised 
of  and  in  the  said  yearly  rent-charge  of  60/.  for  the  term 
of  the  natural  life  of  the  said  plaintiff.  And  the  said  de- 
fendants further  said,  that  the  said  Dixon  Bearpark,  on 
the  10th  day  of  February ,  18S4,  to  wit,  at  &c.,  departed 
this  life  without  having  assigned  over  or  parted  with  the 
said  rent-charge  after  the  death  of  him  the  said  Dixon 
Bearpark,  so  accruing  as  aforesaid  during  the  life  of  the 
said  Matthew  Bearpark;  and  that,  after  the  death  of  the 
said  Dixon  Bearpark  J  administration  of  all  and  singular  the 
goods  and  chattels,  rights  and  credits,  which  were  of  the 
said  Dixon  Bearpark,  who  died  intestate,  in  due  form  of 
law  was  granted  to  the  said  defendant  Mary:  By  means 
of  which  said  prembes,  the  said  defendants,  in  right  of  the 
same  Mary  as  administratrix  as  aforesaid,  became  and 
were  seised  of  the  said  rent-charge  for  the  term  of  the  na- 
tural life  of  the  said  plaintiff;  and  because  360/.  of  the 
said  rentrcharge  (after  the  death  of  the  said  Dixon  Bear* 
park,  and  after  the  making  the  said  last-mentioned  inden- 
ture, and  the  said  plaintiff  being  living  and  in  full  life),  for 
six  years  ending  on  the  6th  day  of  April,  in  the  year  afore- 
said^ became  due,  owing,  and  in  arrear  to  the  said  defen- 
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1830.  dantB,  and  because  the  said  last-mentioned  arrears  of  the 
g^  said  rent-charge  were  and  remained  behind  and  unpaid  by 

9.  the  space  of  twenty-eight  days  next  after  the  respectiTe 

days  of  payment  thereof^  and  from  thence  until  and  at  the 
same  time  when  &c.  were  in  arrear  and  unpaid  to  the  said 
defendants*  they  avowed  the  taking  of  the  said  cattle, 
goodsi  and  chattelsy  in  the  said  dwelUng-house  and  eloaes 
respectiyely,  in  which  &C.9  and  justly  &c.y  for  and  in  the 
name  of  a  distress  for  the  said  arrears  of  the  said  rent- 
charge* 

The  plaintiff  pleaded^  that,  before  any  part  of  the  rent^ 
charge  mentioned  in  the  avowry  became  due,  Dixon  Bear» 
park  died. 

The  avowants  demurred,  and  the  plaintiff  joined  in  de- 
murrer* 

The  demurrer  now  came  on  for  argument. 


The  questions  raised  by  the  demurrer 

First — Whether,  inasmuch  as  the  reservation  of  the  rent- 
charge  was  to  Dixon  Bearpark,pur  auire  vie,  without  the 
words  ''executors  or  administrators,**  it  did  npt  determine 
upon  the  death  of  Dixon  Bearpark — 

Secondly  ^^he&kex,  inasmuch  jaa  the  rent-charge  was 
granted  to  Dixon  Bearpark,  pur  autre  vie,  without  the  ad- 
dition of  the  words  "  executors  or  administrators^''  and 
taking  the  whole  of  the  limitations  contained  in  the  deed 
by  which  the  rent-charge  was  granted,  the  defendants 
could  take  as  special  occupants  within  the  29  Car.  2,  c  3, 
s.  12,  and  14  Geo.  S,  c.  20,  8.9— 

Thirdly — Whether,  supposing  the  rent-charge  did  not 
determine  by  the  death  of  Dixon  Bearpark,  but  extended 
to  his  administrators,  they  could  distrain  for  it,  so  as  to 
enable  them  to  support  their  avowry. 

Mr.  Serjeant  Wilde,  in  support  of  the  demurrer. — ^A 
rent-charge  granted  par  autre  vie  is  not  determined  by  the 
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death  of  the  grantee  during  the  life  of  cestui  que  vie,  but  1830. 
goes  to  the  peniooal  representatives  of  the  grantee,  by  vir-  ^  ^^^^ 
tae  of  the  statutes  29  Car.  Z,  c  3,  s.  13,  and  14  Geo*  H,  c. 
90,  s.  9.  By  the  former,  *'  for  the  amendment  of  the  law 
in  the  particulars  following/'  it  is  enacted,  "  that,  from 
thenceforth,  any  estate  pur  autre  vie  shall  be  devisable  by 
a  will  in  writing,  signed  by  the  party  devising  the  same, 
or  by  some  other  person  in  his  presence,  and  by  his  express 
directions,  attested  and  subscribed  in  the  presence  of  the 
devisor  by  three  or  more  witnesses;  and,  if  no  such  de- 
vise thereof  be  made,  the  same  shall  be  chargeable  in  the 
hands  of  the  heir,  if  it  shall  come  to  him  by  reason  of  a 
special  occupancy,  as  assets  by  descent,  as  in  the  case  of 
lands  in  fee  simple;  and,  in  case  there  shall  be  no  special 
occupant  thereof,  it  shall  go  to  the  executors  or  adminis- 
trators of  the  party  that  had  the  estate  thereof,  by  virtue 
of  the  grant,  and  shall  be  assets  in  their  hands:"  and  by 
the  latter  enactment,  it  is  made  distributable  as  assets  in 
the  hands  of  those  persons. 

Considering  this  as  a  remedial  law — an  act  in  further- 
ance of  justice — the  Court  will  so  construe  it  as  shall  best 
give  effect  to  the  remedy  intended.  But  it  will  be  urged, 
on  the  part  of  the  plaintiff,  that  the  statute  39  Car.  3,  was 
only  intended  to  apply  to  such  estates  as  were  susceptible 
of  special  occupancy ;  and  that  there  cannot  be  a  special 
occupant  of  a  rent-charge. 

Undoubtedly,  in  the  literal  sense,  there  can  be  no  oc- 
cupancy of  a  rent-charge;  it  is  an  incorporeal  estate.  A 
special  occupant,  strictly  speaking,  is  one  named  in  the 
grant  as  the  party  to  occupy  after  the  death  of  the  gran- 

« 

tee. 

The  statute  89  C€nr.  9,  speaks  of  all  estates  pur  autre  vie, 
without  any  distinction.  It  appears  from  Bacon's  Abridge 
ment  (a),  where  many  of  the  cases  upon  the  subject  are 

(a)  Vol.  2,  tit.  "  Estate  for  Ufe,  and  Occupancy;*  (B.  3.). 
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1890.        collected,  that  the  learned  editor  of  that  work  considered 
Bba  taum.     ^^^^  ^^^  statute  of  frauds  had  entirely  removed  all  those 
V.  distinctions  which  had  before  existed  upon  the  pcHnt.  •  In 

Doe  d.  Blake  ▼•  Luxton,  Lord ' Kenyan  says  (a) :  **  These 
questions  on  estates  pur  autre  vie  do  not  frequently  arise* 
Such  estates  certainly  are  not  estates  of  inheritance;  they 
have  been  sometimes  called,  though  improperly,  descendi* 
ble  freeholds;  strictly  speaking,  they  are  not  descendible 
freeholds,  because  the  heir-at-law  does  not  take  by  de- 
scent.  K  an  action  at  common  law  had  been  brought 
against  the  heir  on  the  bond  of  his  ancestor,  he  might  have 
plead  riene  per  descent,  for  these  estates  were  not  liable 
to  the  debts  of  the  ancestor  before  the  statute  of  frauds. 
That  act  made  them  chargeable  in  the  hands  of  the  heir,  as 
assets  by  descent,  if  he  took  by  reason  of  a  special  occu- 
pancy ;  and,  if  there  be  no  spedal  occupant,  it  directs  that 
they  shall  go  to  the  executors,  subject  to  the  debts  of  the 
testator;  and  the  statute  14  Geo.  S,  c.  SO,  renders  them 
distributable  as  personalty.**  So,  in  Kendcd  v.  Miclfield{b), 
the  statute  of  frauds  was  held  to  operate  upon  an  estate 
not  the  subject  of  a  special  occupancy.  In  RawUtuon  v. 
The  Duchess  of  Montague  and  others  (c),  Lord  Keeper 
Harcouri  says:  '*  If,  since  that  statute  [29  Car.  2,  c  S,  s. 
I£],  a  rent  be  granted  to  A*  for  the  life  of  £•,  and  A.  die 
living  B.,  AU  executors  or  administrators  shall  have  it 
during  the  life  of  jB./  for,  the  statute  is  not  only  made  to 
prevent  the  inconvenience  of  scrambling  for  estates,  and 
getting  the  first  possession  after  the  death  of  the  grantee, 
but  likewise  for  preserving  and  continuing  the  estate  dur- 
ing the  life  of  the  cestui  que  tie:  and  it  is  reasonable,  since 
the  grantee  might  by  deed  have  disposed  of  the  rent  dur- 
ing the  life  of  the  cestui  que  vie,  that  though,  by  his  dying 
without  having  made  any  such  disposition,  in  nicety  of  law 


(a)  6  Term  Rep.  291 .  (O) ;  3  Bamardiston,  46. 

{b)  Vin.  Abr.  tit.  "  Mortgage,"         (c)  3  P.  Wma.  264,  n. 
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this  estate  would  have  determined,  yet,  by  the  statute,         1830* 
that  interest  which  passed  from  the  grantor  ought  to  be      bearpark 
preserved,  and  shall  so  to  the  executors  or  administrators  ^ 

,  ,  ,  HUTCHIMSOir. 

of  the  grantee  during  the  life  of  the  cestui  que  vie.  And 
the  statute  in  this  case  does  not  enlarge,  but  only  preserves 
the  estate  of  the  grantee."  In  Hassell  v.  Gauthwaiie, 
Lord  Chief  Justice  Willes  says  (a):  "  The  law  before  the 
statutes  seems  to  be  clear,  that  there  could  be  no  general 
occu]>ant  of  a  rent,  and  for  this  reason,  because  there  can 
be  no  entry  on  a  rent,  according  to  the  rule  laid  down  in 
Co.  LitU  4*1,  that  there  can  be  no  general  occupant  of  any 
thing  that  lies  in  grant.  But  the  books  seem  to  agree  that 
the  heir  might  be  a  special  occupant  of  a  rent,  though  not 
properly  called  an  occupant,  but  rather  a  person  who  takes 
by  the  express  words  of  the  grant,  and  therefore  may  most 
properly  be  called  a  special  grantee  or  assignee.'*  In  West* 
faUng  V.  Wesifaling  (&),  where  a  question  arose  as  to 
whether  an  estate  pur  autre  vie  in  the  hands  of  a  devisee, 
was  liable  for  the  debts  of  the  testator,  the  Lord  Chancel- 
lor said  (c) :  **  The  second  question  is,  whether  estates  pur 
autre  vie  are  within  the  statute  of  fraudulent  devises,  and 
liable  to  pay  the  debts  of  the  testator.  As  to  the  first,  I 
am  extremely  clear  it  did  not  pass  by  the  will;  there  is  no 
authority  that  an  advawson  will  pass  by  the  word  lands, 
though  it  will  by  the  words  tenements  and  hereditaments. 
Being  then  not  devised,  this  brings  it  to  the  question 
whether,  as  subsisting  in  a  legal  estate,  and  no  trust,  it  is 
assets;  and  I  am  clearly  of  opinion  it  is."  His  Lordship, 
after  reading  the  12th  section  of  the  statute  S9  Car.  S,  c. 
3,  further  added:  '*  The  effect  of  this  statute  is,  to  make 
these  estates  devisable  which  were  not  so  by  the  statute  of 
81  Hen.  8,  of  Wills.'' 

In  Ripley  v.  Waterworth,  upon  the  usual  decree  for  an 
account  of  the  estate  of  a  testator  received  by  the  defend- 

(a)  WiUes,  505        (6;  3  Atk.  460.        (c)  Ibid.  464. 
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1830.        ant,  the  executor^  the  Master  reported  (among  other  things) 
that  the  testator's  late  father  was  at  the  tune  of  his  death 

BSAaPARK 

9. possessed  of  a  lease  for  lives  of  certain  premises.  On  excep- 
tion taken  to  this  report,  *'  that,  as  to  the  leasehold  estate 
for  lives,  the  Master  ought  to  have  certified  that  the  testa- 
tor had  a  real  or  descendible  estate  and  interest  of  free- 
hold in  the  said  several  leasehold  estates;  and  that  the  same 
belonged  to,  or  descended  upon,  the  heir-at-law" — Lord 
EUon  said  (a):  **  It  is  impossible  that  the  exception  can 
be  right  in  stating  that  it  descended  upon  the  heir.  I  al- 
ways understood  that  this  was  a  freehold;  though  the 
word  'descendible'  has  been  inaptly  applied  to  it  (5); 
for,  though  he  is  described  as  heir,  he  does  not  take  as 
such,  but  as  a  special  occupant  named  in  the  grant.  It 
must  be  taken  either  that  the  executor  may  be  special  oc- 
cupant or  not.  If  the  reasoning  to  prove  that  he  cannot, 
is  sound,  it  follows  that  a  grant  to  A.,  his  executors  and 
administrators,  must  be  construed  as  if  those  latter  words 
were  not  inserted*  If  so,  it  is  directly  within  the  statute 
of  frauds  and  the  other  statute  together;  for  then  there 
is  no  special  occupant  whatsoever,  and  the  statute  of  frauds 
will  directly  attach,  an<l  it  will  go  to  the  executor  or  ad- 
ministrator, because  there  is  no  special  occupant;  and  at 
least  is  personal  estate  to  the  extent  of  being  assets."  On 
a  subsequent  hearing,  his  Lordship  further  said  (c):  "I 
am  clearly  and  decidedly  of  opinion  that  the  last  proposi- 
tion of  this  exception,  that  these  estates  belonged  to,  or 
descended  upon,  the  heir-at-law,  cannot  be  maintained. 
In  every  view  of  it,  and  subject  to  all  the  difficulties  be- 
longing to  the  question,  my  opinion  is,  that,  if  the  execu- 
tor is  not  a  trustee  for  the  next  of  kin,  or  those  taking  un- 
der testament  the  personal  estate,  be  has  himself  a  bett» 
right  than  the  heir."    Mr.  Justice  Blackstone,  in  his  Com- 

(a)  J  Vc8.  437.         W  Co.  Litt.  239.  (c)  7  Vcs.  442. 
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meniaries  {a)f  throws  out  an  observation  expressive  of 
doubt;  but  that  authority  is  clearly  outweighed  by  the 
cases  above  cited,  and  is  distinctly  combated  by  Profes- 
sor fFooddeson  (&),  and  also  in  Saunders  '*  On  Uses**  (c),  in 
fFaiUns^s  ** Principles  of  Conveyancing'*  (cf),  and  in  BythC'- 
woods  edition  of  Noye*s  Maxims. 

An  express  power  of  distress  is  given  by  the  terms  of 
the  grant. 


1830. 


Bearpark 
hutcbinbon. 


Mr.  Serjeant  Goulbum,  conird. — The  statute  cannot 
have  any  operation  upon  incorporeal  hereditamentsi  inas- 
much as  they  could  not  be  the  subject  of  any  occupancy. 
There  is  only  one  case  to  be  found  in  the  books  wherein 
this  precise  point  has  occurred,  viz.  the  case  of  Holden  v. 
SmaUbrook  {e\  where  it  was  held,  that,  if  a  rent  be  grant- 
ed to  A.  during  the  life  of  jB.,  and  A.  die,  living  JS.,  the 
rent  is  determined;  because  **  no  occupant  could  be  of  it' 
There  are  many  authorities  to  the  same  effect — Crawley's 
case  (y ),  Salter  v.  Sutler  {g\  Viner*s  Abridgment  (Ji^f 
Comyns*s  Digest  (i).  Lord  Coke  says  {k)^  "  there  can  be 
no  occupant  of  any  thing  lying  in  grant."  And  it  has  been 
expressly  determined  that  copyholds  are  not  within  the 
operation  of  the  statute  of  frauds.  Zouch  v.  Forse  (/), 
Smartle  v.  Penkallow  (m).  In  Doe  v.  Martin  (»},  Lord 
Chief  Justice  De  Grey  says:  "The  term  special  occu^ 
pant  is  in  such  cases  a  very  forced  and  improper  phrase, 


(«)  2  BL  Com.  ch.  16,  ••  Of  ti- 
tie  by  Occupancy, "  p.  259. 

(6)  2  Wood.  271. 

(c)  Vol.  2,  page  306,  n,  where 
it  18  said,  that,  where  a  rent-chargre 
pur  autre  vie  is  granted  to  one  and 
his  heirs,  the  heir  takes  quasi  spe* 
cial  occupant. 

(rf)  *«  Of  estates  pur  autre  wie," 
p.  69. 

(e)  Vaughan,  199. 


(  f)  Cro.  Eliz.  721. 

Ig)  Vaughao,  200;  Cro.  Eliz. 
901 ;  Moore,  664. 

(h)  Tit.  "  Occupancy,'*  (C),  (E). 

(i^  Titles  *"  Estates/*  ''Occu- 
pant/* 

{k)  Co.  Lit 1 41.  b. 

(l)  7  East,  190,  where  ail  the 
authorities  are  collected. 

(m)  1  Salk.  188;  6  Mod.  63. 

(n)  2SirW.Blac.  1150. 
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]8d0.        and  I  think  there  is  great  weight  in  what  is  said  by 
Bbarpark      f^'oug^f^  (a)i  that  the  heir  takes  it  as  a  descendible  free- 
V-  hold.*'    In  the  case  of  St.  John's  College  ▼.  Fleming  (ft), 

the  dean  and  chapter  of  Carlisle  made  a  lease  to  J.  S.,  for 
three  lives;  habendum  to  him,  his  executorsi  administra- 
tors, and  assigns — ^this  was  held  to  be  a  descendible  estate, 
and  to  belong  to  the  heir,  and  not  to  the  executor.  Blocks 
stone sBys{c):  "As,  by  the  common  law,  no  occupancy 
could  be  of  incorporeal  hereditaments,  as  of  rents,  tithes, 
advowsons,  commons,  or  the  like  (because,  with  respect  to 
them,  there  could  be  no  actual  entry  made,  or  corporal  sei- 
sin had;  and  therefore  by  the  death  of  the  grantee  pur 
autre  vie  a  grant  of  such  hereditaments  was  entirely  deter- 
mined); so  now,  I  apprehend,  notwithstanding  these  sta- 
tutes, such  grant  would  be  determined  likewise;  and  the 
hereditaments  would  not  be  devisable,  nor  vest  in  the  ex- 
ecutors, nor  go  in  a  course  of  distribution.  For,  the  sta- 
tutes must  not  be  construed  so  as  to  create  any  new  estate; 
or  to  keep  that  alive  which  by  the  common  law  was  deter- 
mined, and  thereby  to  defer  the  grantor's  reversion;  but 
merely  to  dispose  of  an  interest  in  being,  to  which  by  the 
law  there  was  no  owner,  and  which  therefore  was  left  open 
to  the  first  occupant.  When  there  is  a  residue  left,  the  sta- 
tutes give  it  to  the  executors  and  administrators,  instead  of 
the  occupant;  but  they  will  not  create  a  residue,  on  pur- 
pose to  give  it  to  either.  They  only  meant  to  provide  an 
appointed  instead  of  a  casual,  a  certain  instead  of  an  un- 
certain, owner,  of  lands  which  before  were  nobody's; 
and  thereby  to  supply  this  casus  omissus,  and  render  the 
disposition  of  law  in  all  respects  entirely  uniform ;  this 
being  the  only  instance  wherein  a  title  to  a  real  estate 
could  ever  be  acquired  by  occupancy."  In  Bipley  v. 
Waterworih,  Lord  Eldon  refers  to  the  following  passage 
in  GwiUim*s  edition  of  Bacon's  Abridgment  {d) — ^''Ifa 


(a)  Vaughao,  201.  (c)  2  Bl.  Ck>m.  2G0. 

(6)  2  Vem.  320.  (rf)  Vol.  2,  p.  277. 
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lease  be  made  of  land  to  J.  S.,  his  executors  and  assignsi  1890. 
during  thelife  of  ^.,  the  executors  of  •/.  S.  shall  be  the  spe-  bbarpark 
cial  occupants,  if  he  dies  in  the  life  of  B.;  for,  though  it  „  ^ 
be  a  freehold,  which  in  course  of  law  would  not  go  to  execu- 
torSi  yet  they  may  be  designed  by  the  particular  words  in 
the  grant  to  take  as  occupants:  and  such  designation  will 
exclude  the  occupation  of  any  other  person;  because  the 
parties  themselves  who  originally  had  the  possession  have 
filled  it  by  this  appointment** — "  And,**  says  his  Lordship, 
"  the  reasoning  is  analogous  to  rents,  of  which,  being  an 
incorporeal  hereditament,  there  could  be  no  special  occu- 
pant Therefore,  if  it  was  granted  to  A*  during  the 
life  of  B.,  by  the  death  of  A,  there  is  an  end  of  the  grant: 
but,  if  to  the  heirs,  &c.,  then  it  is  said  the  executor  should 
he. quasi  occupant;  that  is,  he  should  take  under  the  ap- 
pointment and  designation  of  the  grantor,  the  person  hav- 
ing a  right  to  designate  who  should  take  it." 

As,  therefore,  antecedently  to  the  statute  of  frauds,  there 
could  be  neither  general  nor  special  occupancy  of  a  rent- 
charge,  that  statute  does  not  apply,  inasmuch  as  it  was  not 
intended  to  create  any  new  estate,  but  only  to  operate  up- 
on the  descriptions  of  estates  then  already  known  to  the 
law. 

Supposing,  however,  the  Court  should  be  of  opinion  that 
the  statute  did  create  this  sort  of  anomalous  interest,  it 
does  not  follow  that  the  personal  representatives  of  the 
grantee  are  entitled  to  distrain.  The  power  of  distress 
must  in  all  cases  be  strictly  construed.  The  proviso  here 
is,  that,  in  case  of  default,  '*  it  should  be  lawful  for  the 
said  Dixon  Bearpark  (the  grantee),  and  his  assigns,  to 
enter  upon  the  said  dwelling-house  and  closes  in  which 
&c.,  and  the  cattle  and  goods,  &c.,  there  found,  to  distrain 
and  carry  away,  impound,  or  otherwise  to  sell  and  dispose 
of,  according  to  law,  till  the  annuity  should  be  paid.*'  This 
clearly  gives  no  right  of  distress  to  executors  or  adminis- 
trators. 
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1890.  Mr.  Serjeant  WUde,  in  reply* — A  rent-cbarge  is  an  es- 

Bearpark     ^^^  susceptible,  within  the  meaning  of  the  statute  of 
^  frauds,  of  special  occupancy.    Admitting  the  term  to  be  an 

improper  one,  still  the  whole  course  of  authorities  proves 
that  it  was  an  expression  commonly  used  in  Wetbmmtor 
HaUt  at  the  time  of  the  passing  of  the  statute,  in  the 
sense  contended  ibr  on  diepait  of  the  defendants;  and,  the 
statute  being  remedial,  the  Court  will  construe  it  with  refer- 
ence to  the  ordinary  understanding  of  the  phrase  introduc- 
ed into  it.  The  sole  reason  why  there  can  be  no  occupancy 
of  a  copyhold  is,  that  the  freehold  is  never  out  of  the  lord. 

As  to  the  power  of  distress,  .it  was  clearly  the  intention 
of  the  parties  that  the  power  should  be  co-existent  with 
the  rent«ehaige. 

Cur.  adv.  nmii. 

Lord  Chief  Justice  Tindal  now  delivered  the  juc^nent 
of  the  Court: — 

The  point  raised  iipon  the  pleadings  in  this  cause  for 
the  consideration  of  the  Court  is  this,  whether,  if  a  rent» 
charge  be  granted  to  a  man  during  the  life  of  another,  and 
the  grantee  dies  during  the  life  of  ce^iui  que  vie,  the  right 
to  the  rent*charge  vests  in  the  personal  representative  of 
the  grantee. 

At  common  law,  before  the  statute  29  Cbr.  3,  c  3,  it 
seems  to  be  the  better  opinion  that  such  a  rent-charge 
would  have  determined  by  the  death  of  the  grantee;  be- 
cause there  is  no  one  to  take  under  the  grant  {a).  But 
the  question  is,  whether,  since  the  statute  above  referred 
to,  the  executor  of  the  grantee  cannot  make  title  to  the 
rent-charge  during  the  continuance  of  the  life  of  the  eestui 
que  vie. 

The  12th  section  of  that,  statute  enacts,  that,  for  the 
eamendmeni  of  the  law  in  the  particulars  following,  from 

{a)  1  Salk.  188;  Vaughan,  199. 
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thenceforth,  any  eitaiepur  autre  vie  shall  be  devisable  by         isdo. 

a  will  in  writingi  executed  as  therein  mentioned;  and,  if  no 

such  devise  thereof  be  made,  the  same  shall  be  chargeable 

in  the  hands  of  the  heir,  if  it  shall  come  to  him  by  reason    HutchinsomI 

€xf  special  occupancy,  as  assets  by  descent,  as  in  case  of  lands 

in  fee-simple;   and,  in  case  there  be  no  special  occupant 

thereof,  it  shall  go  to  the  executors  or  administrators  of 

the  party  that  had  the  estate  thereof  by  virtue  of  the  grants 

and  shall  be  assets  in  their  hands. 

The  clause  in  question  is  expressly  passed  for  the  amende 
mentofthe  taw;-  denoting  by  that  expression  that  there 
was  some  general  inconvenience  in  the  law  as  it  then  stood» 
with  respect  to  the  estate  of  tenant  pur  auire  me*  That 
clause,  therefore,  is  to  receive  a  liberal  construction;  and 
the  provisions  of  the  act  are  to  be  extended,  as  far  as  the 
words  of  the  act  will  admit,  to  every  case  where  the  sub- 
ject matter  of  the  clause  calls  for  a  remedy. 

The  clause  contains  two  provisions:  one  declaring  estates 
pur  auire  vie  to  be  devisable ;  the  other  making  them  as*- 
sets  in  the  hands  of  the  heir,  or  of  the  executors  or  admin*' 
istrators. 

With  respect  to  the  first  provision,  it  declares  any  es- 
tate pur  autre  vie  to  be  devisable.  It  will  be  impossible 
to  contend  that  the  grantee  of  a  rent-charge  j9»r  autre  vie 
had  not  an  estate  pur  autre  vie  in  the  rent-charge,  or  that 
the  inconvenience  of  such  grantee  being  unable  to  devise 
his  interest,  is  not  as  great  as  that  of  the  tenant  pur  autre 
vie  in  lands.  It  must  be  conceded,  therefore,  that  an  es- 
tate pur  autre  vie  in  a  rent-charge,  falls  within  the  first 
branch  of  the  section,  and  is  devisable.  But,  if  it  is  com- 
prehended within  the  first  branch,  it  is  extremely  difficult 
to  put  any  construction  on  the  second  branch,  so  as  ta  ex- 
clude it  from  that  section  also;  for,  the  section  goes  on 
thus — "  And,  if  no  such  devise  thereof  be  made,  the  same 
shall  be  chargeable,  &c.*' — evidently  intending  that  the 
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1830.        second  branch  of  the  Bection  shall  be  as  comprehensive  as 

Bbarp  Rft     ^^  ^^^^'  ^^^  ^^^'  relate  precisely  to  the  same  subject 
V.  matter.    And  if  this  be  the  true  constructionj  the  second 

branch  would  govern  estates  pur  autre  vie  in  rents,  as  well 
as  in  any  lands  or  tenements;  and  such  estates  would  pass 
to  the  personal  representative  of  the  grantee^  where  the 
heirs  are  not  named  in  the  grant 

.  The  argument  on  the  part  of  the  plaintiff  h,  that  the  se« 
cond  part  of  the  section  is  not  to  be  applied  to  aO  estates 
pur  autre  pie;  but  that  it  is  limited  and  restrained  to  such 
estates  as  were  before  the  statute  capable  of  occupancy; 
and  thati  as  there  could  be  no  occupant  of  a  rent-charge, 
inasmuch  as  it  lay  only  in  grant,  and  was  not  capable  of 
actual  possession,  so  such  estate  was  liot  ^thin  the  sta- 
tute. 

It  may  certainly  be  conceded  that  there  could  not  be 
any  general  occupant  of  a  rent,  for  the  reasons  above  as- 
signed: that  is,  if  the  rent  were  graQted  precisely  as 
in  the  present  case,  without  any  mention  of  heirs,  that  no 
stranger  could  claim  the  enjoyment  of  it  (a);  but  it  is  laid 
down  by  Lord  Coke,  and  supported  by  other  authorities, 
that,  both  in.  annuities,  and  in  any  other  thing  that  lieth  in 
grant,  there  may  be  a  special  occty^ant  (i). 

Now,  whether  the  expression  special  occupant  is  strict- 
ly proper,  or  is  used  by  way  of  analogy  only,  as  descriptive 
of  the  person,  not  who  should  occupy  or  enter  upon,  but 
who  should  receive  or  take  rent,  is  immaterial;  it  is  enough 
to  say,  the  special  occupant  of  rent  was  a  legal  phrase 
known  and  in  use  long  before  and  at  the  time  the  statute 
of  frauds  was  passed.  Even  Lord  Chief  Justice  Vaugkam, 
when  iirguing  that  the  rent  determines  on  the  death  of  the 
granteei  uses  the  expression,  "  that,  if  rent  be  granted  to 
a  man  and  his  heirs  during  another's  life,  the  heir  shall 
have  it,  not  as  a  special  occupant  (as  the  common  expres- 

(ct)  Co.  Liit.  41.  b.    (6)  Co.  latt.  388.  a.;  Moore,  664;  WiUes,  505. 
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sion  is),  but  as  a  descendible  freefaold** — thereby  admit-         1830. 
ting  the  phrase  of  a  special  occupant  of  rent  to  be  one  in      ^ 
common  use,  and  possessing  a  known  meaning.  v. 

But  the  limitation  or  restriction  in  the  statute  applies 
only  to  such  estates  whereof  there  could  by  law  be  a  spe- 
cial occupant,  '^In  case  there  be  no  special  occupant 
thereof,"  says  the  statute,  "  then  it  shall  go  to  the  execu- 
tors or  administrators  of  the  party  who  takes  the  estate  by 
the  grant  J'  The  sounder  construction  of  the  second  branch 
of  the  statute  is,  therefore,  to  make  it  include  the  grantees 
of  rents,  as  such  estates  were  hi  ccmimon  parlance  to  be  the 
subject  of  special  occupancy;  and  this  is,  at  the  same 
time,  more  consonant  to  the  construction  of  the  whole  sec- 
tion, which  seems  to  require  that  the  same  isubject  matter 
as  is  made  devisable,  should  also  be  made  to  vest  in  the 
personal  representatives,  if  not  devised,  and  if  no  special 
occupant  is  named  in  the  original  grant.  And  this  inter- 
pretation of  the  act,  if  it  can  be  drawn  from  the  words,  is 
evidently  more  consistent  with  the  spirit  and  intention  of 
the  statute;  for,  if  it  was  inconvenient  in  the  case  of  ten- 
ancy pur  autre  vie  in  land,  that  a  stranger  might  enter  and 
enjoy  it  upon  the  death  of  the  tenant,  living  cestui  que  vie, 
it  was  equally  inconvenient,  that,  in  case  of  a  grant  of  rent, 
upon  the  death  of  the  grantee,  living  cestui  que  vie ^  the  ten- 
ant of  the  land  should  continue  to  hold  it  without  paying 
the  rent  to  any  one. 

"We  think,  therefore,  that  the  present  case  is  governed  by 
the  statute;  and  our  opinion  is  confirmed  by  the  decision 
of  Lord  Keeper  Harcourt^  in  the  case  of  Rawlinson  v.  The 
Duchess  of  Montague  and  Others  (a),  and  of  Lord  Chief 
Justice  WiUes  (&). 

With  respect  to  the  second  objection  taken  in  the  argu- 
ment, as  to  the  power  of  distress,  it  becomes  unnecessary 

(a)  3  P.  Wms.  264,  n.  (6     Tilles,  505. 
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1830.         to  consider  it,  as  the  ierms  of  the  grant  continue  that  poir- 
Bbarfark     ^^  during  the  life  of  cestui  que  vie» 

On  the  whole  we  give  judgment  for  the  defendants. 


Hutchinson. 


Judgment  for  the  defendants. 


Friday f      Caene  and  Mary,  his  Wife,  v.  G  eorge  Roch,  the  younger. 

^cw.  26M.  9        J        o 

Testator  devited  X  HE  following  casc  was,  by  the  direction  of  his  Honor, 
personal  estate    the  Vice-Chancellor,  submitted  for  the  opinion  of  this 

*  unto  the  Aeir-    Cnnrf:-^ 
ai'law  of  Mn.      ^OUrt.— 

lZ.,ofi?.,  inthe 

and,  in  case '  "  John  ThotHas,  late  of  Brawdff^  in  the  county  of  Pern- 

Urn  shoaid  die  ^okc^  Esq.,  was,  at  the  time  of  making  his  will  hereinaf*- 
without  issue,     ^cr  stated,  and  at  his  death,  seised  of  freehold  estates  in 

then  "to  the  '  ' 

next  heir-at-law  the  county  of  Pembroke. 

R.,  andlbis  or"'  '^  The  said  John  Thonms  made  his  will  so  executed  and 
M«.*T*of  B  attested  as  is  by  law  required  to  pass  freehold  estates  by 
wasfivtn^atthe  devise;  and  bearinsr  date  the  S7th  day  of  March,  18SS,  in 

thueof  the  death   ,,  ,    ^  „       . 

of  the  testator:      the  WOrdS  follOWUlg : — 

—/ff/tf,  that  the 

eldest  son  of 

Mrs.  R.  took  an       " » This  is  the  last  will  and  testament  of  me,  John  Thomas, 

estate  tail  in  the  ,  , 

real  estates  de-  of  Ewston,  in  the  parish  of  Brawdy,  in  the  county  or  Pem^ 
wui,asheir-at-  broke ,  Esq. — I  direct  that  all  my  just  debts,  *and  partica* 
^'^  larly  a  list  or  memorandum  of  debts  signed  John  Thomas 

to  this  my  will  annexed,  which  said  debts  I  expected  the 
late  Mr.  Herbert  Lloyd  had  long  since  paid,  and  all  my 
funeral  expenses,  and  the  charges  of  the  probate  of  this 
my  will,  be  in  the  first  place  fully  paid  and  satisfied;  and 
to  the  payment  whereof,  and  of  the  legacies  hereinafter 
bequeathed,  I  subject  and  make  liable  all  my  estate  both 
real  and  personal.  I  give,  devise,  and  bequeath  all  my 
real  and  personal  estate  of  every  description  which  I  die 
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possessed  of«  unto  the  heir-at-law  of  Mrs.  Roch  of  Butler-  1830. 
hill,  in  the  county  of  Pembroke^  formerly  Miss  Mary 
Jones,  otLleiher;  and,  in  case  such  heir-at-law  should  die 
without  issue>  then  I  give  and  devise  the  same  to  the  next 
heir-at-law  of  the  said  Mrs.  Roch,  and  his  or  her  is- 
sue; and|  in  case  all  the  children  of  the  said  Mrs.  Roch 
should  die  without  issue,  then  I  give,  devise,  and  bequeath 
all  my  said  real  and  personal  estate  of  every  description 
unto  David  Williams,  Esq.,  late  a  surgeon  in  the  army, 
and  living  or  lately  living  at  KidweUy,  in  the  county  of 
Caermarthen,  to  him  and  his  heirs  for  ever.  I  also  give  and 
bequeath  the  sum  of  one  shilling  to  my  sbter  Mra.  Martf 
Came,  for  her  unnatural  behaviour  to  me^  and  in  particu- 
lar for  filing  a  bill  in  Chancery  against  me  without  any 
just  cause.  I  also  give  and  bequeath  unto  my  friend  John 
Willy ^,oi Haverfordwest,  Esq*,  the  sum  of  fifty  pounds, 
and  I  desire  it  to  be  understood  that  I  should  have  left 
him  more,  but  on  account  of  the  hardness  of  the  times. 
And  I  desire  my  executor  hereinafter  named  to  give  my 
servants  mourning  who  shall  be  living  with  me  at  the  time 
of  .my  .death.  And  I. do  hereby  appoint  George  Roch,o( 
BuUerhiU,  in  the  county  of  Pembroke,  Esq.,  executor  of 
this  my  will  and  testament' 

.  "  The  testator  departed  thb  life,  without  revoking  or 
altering  his  wiU,  on  the  9th. day  of  February,  18£6;  and 
he  left  the  plaintifi^,  Mary  Carne,  his  only  sister,  and  sole 
faeiress-at-law,  surviving  him. 

'**  The  person  in  the  said  will  named  and  described  as 
'  Mrs.  Roch,  of  ButterhiU,  in  the  county  of  Pembroke, 
formerly  Miss  Mary  Jones,  of  Llether^  was  living  at  the 
time  of  making  the  said  will,  and  of  the  death  of  the  said 
testator,  and  is  still  living. 

«  '*  The  defendant  in  this  case  was^  at  the  time  of  making 
the  testator's  will,  and  at  the  time  of  the  said  testator's 
deathj  the  eldest  son  of  the  said  Mrs.  Roch,  of  ButterhiU.'' 
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1830.  The  question  for  the  opbion  of  the  Court  was — 

Carnb  "  Whether  the  defendant,  Oeorge  Rack,  as  the  eldest 

••  son  of  Mrs.  Mart/  Roch^  of  Buiierhill,  named  in  the  said 

testator's  wiU,  took  any  and  what  estate  and  interest  in  the 


real  estates  derised  by  the  said  will  to  her  heir-at-law.** 

The  case  now  came  on  for  argument. 

Mr.  Serjeant  SlepheUy  for  the  plaintiflT. — 
Thb  case  depends  mainly  upon  the  construction  of  two 
plain  legal  principles — Firsts  nemo  est  hares  viveniUse^ 
eoudfy,  that,  in  the  case  of  an  immediate  devise,  the  de- 
visee must  be  in  esse  at  the  time,  otherwise  the  devise  is 
void. 

It  is  stated  in  the  case,  that  Mrs.  Rock  *'  was  liriag  at 
the  time  of  making  the  will,  and  of  the  deadi  of  the  testa* 
tor,  and  is  still  Uving."  The  devise  is,  to  her  ieir-<U'bns. 
Now,  she,  being  alive,  could  have  no  heir-at-law;  con- 
sequently,  there  is  no  person  in  whom  the  devise  can  take 
effect.  The  case  of  Doe  d.  Winter  y.  PerraU  (a)  may  be 
said  to  have  consolidated  all  the  authorities  upon  this  sab* 
ject.  Though  not  exactly  in  point,  it  involves  principles 
Intimately  connected  with  the  {wesent  question,  liiere, 
the  testator  devised  his  real  estates  to  certain  persons  for 
life,  and  then  *'  to  J.  C,  or  his  male  heir,  if  any,  free  bad, 
not  to  be  sold  or  mortgi^d;  and  if  no  male  heir  lawfolfy 
begotten  by  the  said  J.  C,  then  the  above  lands  to  fall  to 
the  first  male  heir  of  the  branch  of  my  uncle  R.  C's  iaini* 
ly;  yielding  and  paying  unto  such  of  the  daughters  of  the 
aforesaid  R.  C.  who  shall  then  be  living,  the  sum  of  iOOL 
each  at  the  time  of  the  taking  possession  of  the  aforesaid 
estates."  R,  C  was  dead  when  the  will  was  made,  leavioig 
five  daughters,  but  no  son;  the  eldest  of  those  daughters 
had  four  daughters,  but  no  son;  all  the  others  had  sons, 

(a)  5  Bam.  &  Cress.  48|  S.  C.  7  Dow.  &  RyL  733. 
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and  all  these  were  well  known  to  the  testator.  J.  C,  died  1830, 
without  issae.  The  fourth  daughter  of  R.  C  died  before 
any  of  her  sisters,  and  before  the  expiration  of  the  life  es« 
tates.  It  was  held-^per  Mr.  Justice  Hohroyd  and  Mr. 
Justice  lAUledcUe^  Lord  Chief  Justice  Abbott  ab^entSf 
Mr.  Justice  Bayley  disseniiente — that  such  son  came  with- 
in the  description  of  "  first  male  heir  of  the  branch  of  IL 
C^s  fiunily,"  and  was  entitled  to  the  estate.  In  Scatter* 
wood  ▼•  Edge  {a),  which  is  the  only  case  not  mentioned  in  the 
preceding^  a  devise  to  the  first  son  of  A.  {A.  having  none 
at  that  time)  was  held  to  be  void.  Mr.  Justice  Powell  there 
said:  ''  A  devise  to  A.*s  first  son  does  not  import  notice 
in  the  devisor  that  A.  has  no  son.  It  may  as  well  be  said 
a  devise  to  the  heirs  of  J,  S.,  a  person  living,  is  good,  be- 
cause the  testator  knew  he  was  alive,  and  therefore  meant 
a  future  devise."  So,  in  Goodright  v.  Cornish  (b),  the 
Court  resolved — *'  that,  if  one  devise  his  estate  to  the  heir 
afJ.S.f  and  J.  S.  is  living,  the  devise  shall  not  be  con« 
stnied  an  executory  devise,  and  such  a  devise  is  there- 
fore void ;  but,  if  it  were  to  the  heir  of  J.  S.  after  the  death 
of  J.  &,  that  is  good  as  an  executory  devise."  In  Doe  d. 
Winter  v.  Perratt^  Mr.  Justice  Littledale,  after  referring 
ta  several  authorities,  says  (c) :  "  All  these  cases,  therefore^ 
only  come  to  this,  that,  if  there  be  sufficient  upon  the  will 
to  shew  that  the  word  heir  is  used  in  the  will  in  such  a 
way  as  proves  the  testator  to  have  meant  heir  apparent,  it . 
shall  be  so  considered  as  he  intended  It;  but  they  establish 
nothing  more."  It  may  be  admitted  that  the  word  heir 
may  be  used  in  a  will,  not  in  its  absolute  legal  sense,  but  as 
a  dengnatio  personcB  merely  {d) ;  but  there  must  be  manifest 
demonstration  on  the  face  of  the  will  so  to  control  the  sense 
of  the  words  used."    In  Buck  vt  Norton  (e),  Lord  Chief 


(a)  1  Salk.  229.  {d\    Goodright  d.  Brooking  r. 

(5)  1  Salk.  226.  White,  2  Sir  W.  Blac.  1010. 

(0  5  Barn.  &  Cress.  64.  {c)  \  Bos.  &  Pul.  57. 
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1830.  Justice  Eyre  says:  "  Every  testator  ought  to  be  supposed 
to  take  legal  words  in  a  legal  sense,  unless,  .according  to 
the  marginal  note  in  Hobari  (a),  there  be  demonstraiiam 
phinof  an  intent  to  use  them  in  a  different  aenae/*.  Jn 
ffodgson  ?.  Ambrose  {b),  Mr.  Justice  Butter  said ;  ''  If  a 
testator  make  use  of  legal  phraaes,  or  technical  words  attfy^ 
the  Court  are  bound  to  understand  them  in  the  l^gal  sense. 
They  have  no. right  nor  power  to  say  that  the  testator  did 
not  understand  the  meaning  of  the  words  he  has  used,  or 
to  put  a  construction  upon  them  different  from  what  has 
been  long  received^  or  .what  .is  aflSxed  to  them  by  the  law." 

•  There  is  nothing  upon  the  face  of  the  will  to  shew  that 
the  testator  knew  Mrs.  Roch  to  be.  living  at  the  time  of 
the  devise.  He .  appears  evidently  to  have  been  in  ckwh 
plete  ignorance  as  to  the  state  of  the  family  generally; 
and  even  had  no  knowledge  of  the  sex  of  the  second  diild 
of  Mrs4  Roch* 

•  Mr.  Serjeant  Russett,  contra,  was  stopped  by  the  Court* 

.  The  following  certificate  was  afterwards  sent  to  his  Ho- 
nor^ the  Vice-chancellor : — 

.  ^^  We  have  heard  this  case  argued  by  counsel,  and  have 
<k>nsidered  it;  and  we  are  of  opinion  that  the  drfendant 
George  Roch,  as  the  eldest  son  of  Mrs.  Mary  Rochp  of 
BuiterhiU,  named  in  the  testator's  will,  took  an  estate 
tail  in  the  real  estates  devised  by  the  said  will,  aa  heir-al- 
lawt 

N.C.TlNDAL, 

S«  Gaselee, 

J.  B,  BOSANQUET, 

E.  H.  Aldbbson." 

(a)  Hob.  33.    The  note  allnded  any  may  take  that  is  not  hdr  in- 
to is  as  follows—''  No  man  shall  deed,  without  dcdwra^trnplamj* 
shew  me  a  case  in  law  where  by         (6)  Doug.  337*  And  see  Pi^A 
purchase    by  devise   to  an  heir  v.  GoodiitU,  3  Bro.  P.  G.  454» 
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1830. 

B&SACH  r.  Castertqn  and  four  Others.  N<^^tL 

JL  HIS  was  an  action  of  trespass  for  an  excessive  distress,  a  Yeniict  hav- 
The  cause  came  on  as  undefended^  and  a  verdict  was  found  ^^^^^  ^f 
Bffainst  Casterion,  and  for  the  other  four  defendants.  ?^  defendante 

^  '  in  an  action 

Mr.  Serjeant  Taddy^  on  a  former  day  in  this  term,  on  of trespaas,  the 
hAkfllf  of  Casierion,  obtained  a  rule  nisi  £br  a  new  trial,  on  ^naaqtun^  o'r 
payment  of  costs,  upon  an  affidavit  stating  that  his  attor-  ^^^^^ 
ney  had  been  obliged  to  co  to  Ireland;  that  he  bad  in-  ^is  attorney, 

^  ©  o  .      ,     ,  andtheinad- 

tnisted  the  conduct  of  the  cause  to  his  clerk,  through  whose  Tertenoe  of  the 
loattenfion  and  misconduct  it  had  been  suffered  to  be  called  undde^X^ 
on  as  an  undefended  cause;  and  that  the  defendant  Cosier*  The  Court «- 

.  '  ,  fitted  to  grant » 

ion  had  a  good  defence  to  the  action,  upon  the  merits.         new  tnai,  even 

on  payment  of 
coatsy  and  al« 

Mr.  Serjeant  Wilde  now  shewed  cause. — He  referred  to  though  it  waa 
Parker  v.  Gordon  (a),  to  shew  that  a  new  trial  cannot  be  wasagood  del^ 
had  in  a  case  where  a  verdict  has  been  entered  for  one  or  f!"?,*^°  ^ 

menta. 

more  of  several  defendants,  and  against  others.        / 

*   Mr.  Serjeant  Taddy  was  heard  in  support  of  his  rule. 

Lord  Chief  Justice  Tindal. — The  affidavit  of  the  mo- 
tion should  at  least  have  stated  that  the  application  was 
made  with  the  consent  of  aU  the  defendants*  We  cannot 
allow  those  defendants  who  have  obtained  a  verdict  to  be 
inconvenienced  by  being  again  put  to  their  defence,  mere- 
ly because  the  attorney  has  thought  fit  to  leave  the.man* 
agement  of  the  cause  in  his  absence  in  insufficient  or  un- 
skilful hands.  If  we  were  to  grant  new  trials  upon  such 
slight  grounds,  every  cause  would  be  twice  tried;  parties 
would  lie  by,  and  speculate  upon  the  chance  of  a  small 
verdict  in  the  first  instance,  and  then,  if  dissatisfied,  &pply 
for  a  new  trial.  Besides,  we  have  already,  in  this  term, 
refused  a  similar  application  (6)» 

Rule  discharged. 

(o)  2  Str.  814.        {b)  See  Moittn  v.  Bamcwell,  7  Bing.  224,  n. 


I»ait 
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1890. 

Mond^j  Hamilton  r,  Jones^  Pitt,  and  Another. 

JViw.  29M.  '  * 

a  defendant  X  HIS  vras  an  action  by  an  attorney  for  business  done  for 
retted  a  second  the  defendants,  assignees  under  a  commission  of  bank- 
which'haVbMn  ^^P^y*  At  the  trial  of  the  cause,  no  evidence  was  offered 
demanded  in  a    jn  gupport  of  a  sum  of  48A  claimed  by  the  plaintiff,  no  bill 

former  action,  **  ^  mt 

wherein  he  had  thereof  having  been  delivered,  in  pursuance  of  the  statute 
to  tpiNiai  beif,  ^  ^^^«  ^f  <^-  ^*  "•  ^»  o^e  montb  before  the  commence- 
Sff\S*5)torn.  "^°*  ^'  *®  action,  which  the  Lord  Chief  Justice  held  to 
ed  a  verdict  for  be  ueccssary  to  entitle  the  plaintiff  to  recover.  Some 
mand,am<eM<«  further  deductions  being  made,  the  plaintiff  had  a  verdict 
t!^S:T'  «>'  !«.  only. 

fendant  to  be 
diacharged,  on 

filing  conunon        The  defendant  Pitt^  having  been  again  arrested  for  the 

4^/.,  on  a  former  day  in  this  term,  obtained  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  he  should  not  be  discharg- 
ed out  of  custody  on  filing  common  bail;  and — 

Mr.  Serjeant  Adams  also  (on  behalf  of  Ktt)t  on  a  for- 
mer day,  obtained  a  rule  nut  for  costs  under  the  43  Geo. 
3,  c.  46,  s.  3,  on  the  ground  that  he  had  been  arrested  and 
held  to  bul,  without  reasonable  or  probable  cause,  for  a 
larger  sum  than  was  subsequently  ibtmd  to  be  due  to  the 
pbindff. 

Mr.  Serjeant  Toddy  now  shewed  cause  against  the  first- 
mentioned  rule. — He  referred  to  Tidd^s  iVacltctf  (a),  where 
all  the  authorities  upon  the  subject  are  to  be  found ;  and 
he  contended  that  it  was  for  the  Court  to  say  whether, 
upon  the  whole  facts  of  the  case,  the  seccmd  arrest  was 
vexatious  or  not 

Mr.  Pitt  (in  person),  contra,  was  stopped  by  the  Court 

(a)  9th  Edit.  p.  174. 
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Lord  Chief  Jusdce  Tindal. — I  think  this  rule  ought  to         1830. 
be  made  absolute.    The  general  rule  upon  the  subject  in      HAMii.Yo,t 
question  iS|  that  a  defendant  cannot  be  held  to  bail  a  se«  v. 

Jones* 

cond  time  for  any  part  of  the  demand  included  in  a  former 
action^  where  the  plaintiff  has  obtained  costs  in  such  for- 
mer action.  In  the  present  instancCj  it  appears  that  a  sum 
of  42/.  formed  part  of  the  amount  for  which  the  defen- 
dant was  arrested  in  the  first  action;  and  that,  from  some 
circumstance  arising  at  the  trial,  no  evidence  was  given 
in  support  of  that  part  of  the  demand ;  and  (as  br,  at  least* 
as  we  can  at  present  see)  the  plaintiff  has  got  his  costs^ 
The  defendant  ha^  been  again  arrested  for  this  sum  ot4&L 
This  is  not  like  the  cases  cited,  where  the  plaintiff  had 
been  mulcted  in  the  first  instance. 

The  rest  of  the  Court  concurring — 

Rule  absolute* 


Mr.  Serjeant  Taddy  now  shewed  cause  against  the  se-  A  bui  of  co«u 

cond  rule — for  costs  under  the  43  Geo.  3,  c.  46,  s.  3. — He  done  under  a 

referred  to  the  case  of  Crowder  v.  Dtms  (a),  where  the  SXlpte?,'^ 

Court  of  Exchequer  held  that  an  attomey^s  bill  for  busi-  ^^^  "o^^  ^^^ 

liTeredi  signed 

ness  in  bankruptcy  need  not  be  delivered  one  month  be-  by  the  attorney, 
fore  action  brought,  pursuant  to  the  statute  2  Geo.  2,  c.  JcST^^^JJ* 
23,  s.  23;  and  submitted,  that,  but  for  the  erroneous  rul-  ^^eon- 
ing  of  the  Lord  Chief  Justice,  the  plaintiff  would  have  had 
a  much  larger  verdict. 

Lord  Chief  Justice  Tindal. — The  question  here  is, 
whether,  upon  the  affidavits  before  the  Court,  we  can  see 
whether  the  plaintiff  on  this  occasion  had  or  had  not  rea- 
sonable or  probable  cause  to  cause  the  defendant  Pitt  to 
be  arrested  and  held  to  bail  for  the  sum  of  78/.    At  the 

(a)  3  YouDge  &  Jenris,  433. 
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J^^^  trial  of  the  cause,  it  appeared,  that,  as  to  48/.,  part  of  the 
Hamilton  plaintiff's  demand,  no  bill  had  been  deliTered  previously 
Jones.  ^  bringing  the  action,  pursuant  to  the  statute  2  Qeo.  2,  c. 
S3,  s.  S3:  that  sum,  therefore,  was  thrown  out  of  the  case^ 
Under  these  circumstances,  I  am  not  prepared  to  say  that 
the  plaintiff  might  not  reasonably  and  probably  think  he 
was  entitled  to  hold  the  defendant  to  bail  for  the  43/./ 
more  particularly  as  the  Court  of  Exchequer  has  lately 
held,  that  an  attorney's  bill  for  business  in  bankruptcy 
need  not  be  delivered  a  month  before  action  brought,  nor 
taxed  by  the  commissioners  under  the  6  Geo.  A',  c.  16,  s. 
14,  before  a  party  is  sued  thereon.  I  am  therefore  of 
opbion  that  this  rule  should  be  discharged. 


The  rest  of  the  Court  concurring — 


Rule  discharged, 


IN  THE  EXCHEQUER  CHAMBER. 


A  count  for 


Alkxandbb  r.  Anolb. 

[In  Error], 

X  HIS  was  an  action  on  the  case  for  slander.    The  de- 
tiuider,  after  an  claration  Consisted  of  six  counts. 

induoement  thai 

o^e  /.  P.  bad         The  inducement  in  the  first  count  alleged  that  the  plain* 

become  a  bank- 
rupt, and  that 
the  plaintilTwas 

about  to  prove  a  debt  justly  due  to  him  by  J.  P.  under  a  commiition  theretofore  awarded  agaiptt 
him,  charged  the  defendant  with  saying,  in  a  certain  discourse  had  with  the  plaintiff  of  and  oon- 
oeming  the  matters  in  the  introductory  part  of  the  coont  mentioned,  and  of  and  concerning  Inn 
in  his  trade  of  a  livery-stable  keeper — "  You  (meaning  the  plaintiff)  are  a  regular  prover  under 
bankruptcy  (meaning  that  the* plaintiff  was  accustomed  to  prove  Sctitioos  debts  under  conmunona 
of  bankruptcy) :" — Heid,  that,  the  itmuendo  being  larger  than  the  natural  meaning  of  the  words^ 
the  count  was  ill,  for  want  of  an  averment  that  it  had  been  the  practice  of  the  defendant,  by  the 
words  complained  of,  to  impute  the  proof  of  fictitioua  debts  under  commissions  of  bank^lplcy^— 
Held,  also,  that,  as  the  words  conveyed  no  imputation  upon  the  plaintiff  In  the  way  rf  hit  tnde, 
they  were  not  in  themselves  actionable. 


Angle. 
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tifF  below  was  a  keeper  of  livery-stables,  and  carried  oil  the         1830. 
trade  and  business  of  a  livery-stable  keeper.  . 

^  *  Alexander 

The  last  count  stated,  that  whereas  also,  before  the  v. 

time  of  the  committing  of  the  grievances  thereinafter  next 
mentioned,  one  John  Peer  had  become  a  bankrupt,  and 
the  plaintiff  was  about  to  prove  a  debt  justly  due  to  him 
by  the  said  John  Peer^  under  a  commission  of  bankrupt 
theretofore  awarded  and  issued  against  the  said  John 
Peer;,  yet  the  defendant,  well  knowing  the  premises,,  but 
contriving  to  injure  and  damnify  the  plaintiff,  and  to  cause 
it  to  be  suspected  and  believed  as  aforesaid,  on  &c.,  at  &c», 
in  a  certain  discourse  which  he,  the  defendant,  then  and 
there  had  with  the  plaintiff,  of  and  concerning  the  plains 
tiff,  and  of  and  concerning  the  matters  in  the  introductory 
part  of  this  count  mentioned,  and  of  and  concerning  him 
iiiihis  trade  aforesaid,  then  and  there,  in  the  presence  of 
divers  good  and  worthy  subjects  of  this  realm,  falsely  and 
maliciously  spoke  and  published  of  and  concerning  the 
plaintiff,  *  and  of  and  concerning  the  matters  last  mention^ 
ed,  these  other  false,  scandalous,  malicious,  and  defama- 
tory words  following,  that  is  to  say, "  You  (meaning  the 
plaintiff)  are  a  regular  prover  under  bankruptcy  (meaning 
that  the  plaintiff  was  accustomed  to  prove  fictitious  debts 
under  commissions  of  bankruptcy);  you  are  a  regular  bank- 
rupt maker;  if  it  was  not  for  some  of  your  neighbours, 
your  shop  would  look  queer*.  It  is  all  true,  and  you  may 
bring  as  many  actions  against  me  as  you  like.**  By  means 
of  the  committing  of  which  said  several  grievances  by  the 
defendant  as  aforesaid,  he  the  plaintiff  had  been  and  was 
greatly  injured  in  his  good  name,  fame,  and  credit,  and  in 
his  said  trade  and  business,  and  brought  into  public  scan- 
dal, infamy,  and  disgrace  with  and  amongst  all  his  neigh- 
bours,>  and  other  good  and  worthy  subjects  of  this  realm,, 
insomuch  that  divers  of  those  subjects,  to  whom  the  inno- 
cence and  integrity  of  the  plaintiff  in  the  premises  were 
unknown,  have,  on  occasion  of  the  commission  of  the  said 
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1830.  grievances  by  the  defendant  as  aforesaid,  from  thence  hi- 
therto suspected  and  believed ,  and  still  do  suspect  and  be- 
lieve the  plaintiff  to  have  been  guilty  of  theft  and  dishon- 
est practices,  and  to  be  in  embarrassed  circumstances,  and 
likely  to  become  insolvent,  and  have,  by  reason  of  the  com- 
mitting of  the  said  grievances  by  the  defendant  as  afore- 
said, from  thence  hitherto  wholly  refused,  and  still  did  re- 
fuse, to  have  any  transaction,  acquaintance,  or  discourse 
with  him  the  plaintiff,  as  they  were  before  used  and  accus- 
tomed to  have,  and  otherwise  would  have  had* 

At  the  trial,  a  general  verdict  wad  found  for  the  plain- 
tiff below,  and,  judgment  having  been  entered  up  there- 
on, the  deftmdant  below  brought  a  writ  of  error  assign- 
ing for  causes — that  the  words  alleged  in  the  last  count 
were  not  actionable;  that  they  conveyed  no  certain  charge 
against  the  plaintiff  below,  of  any  indictable  offence;  and 
that  the  second  innuendo  therein  was  laid  too  largely,  and 
was  not  warranted  by  any  preiatory  or  other  matter  stated 
or  alleged  on  the  record. 

Mr.  PUUtf  for  the  defendant  below,  was  stopped  by  the 
Court,  who  called  upon — 

Mr.  F.  Ketty,  to  support  the  count — The  objections  to 
the  last  count  Kte— firsts  that  the  words  in  question  do  not 
impute  to  the  plaintiff  in  error  any  distinct  offence  punish- 
able by  law — secondly  that  the  innuendo  is  too  large,  and 
is  not  warranted  by  any  antecedent  matter. 

Although  the  words  do  not  (unexplained)  seem  to  im- 
pute to  the  plaintiff  below  any  specific  offence;  yet  from 
the  context,  the  construction  put  upon  them  by  the  innu- 
endo may  be  inferred;  and  it  was  for  the  Jury  to  say  whe- 
ther or  not  they  were  intended  to  bear  that  construction. 
In  a  note  to  the  case  of  Croft  v.  Boite  (a),  it  is  said:  "  It 

(a)  1  Wms.  Saund.  242. 
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is  an  established  rule»  that  slanderous  words  must  be  un-        1830. 
derstood  by  the  Court  in  the  same  sense  as  the  rest  of  the     a....^.... 
world  would  ordinarily  understand  them :"  and  the  cases  v. 

of  fFoolnoth  V*  Meadows  (a)  and  Roberts  v.  Camden  {b) 
are  cited  in  support  of  this  position.  Here,  the  slander- 
ous words  amount  to  a  charge  of  perjury;  for,  the  46th 
section  of  the  6  Geo.  4,  c.  16,  requires  that  the  proof  of 
debts  under  commissions  of  bankruptcy  shall  be  made  on 
oath. 

Besides,  the  words  were  spoken  of  the  plaintiff  in  the 
way  of  his  trade,  and  were  in  that  sense  calculated  to  in- 
jure him.  Words  which  charge  a  man  with  being  insol- 
vent, or  with  malpractice  in  trade,  or  keeping  false  books, 
and  the  like,  are  clearly  actionable.  Comyns^s  Digest  (c). 

Lord  Chief  Justice  Tindal. — The  plaintiff  in  error  con- 
tends that  one  count  of  the  declaration  in  this  case  is  bad 
in  law;  and  therefore,  that,  as  a  general  verdict  has  been 
found  for  the  plaintiff  below,  and  the  damages  are  entire, 
the  cause  must  go  down  again  to  trial  on  a  vemre  de  novo. 
We  are  of  opinion  that  the  last  count  is  bad  in  law.  The  de- 
claration begins  with  stating  that  the  plaintiff  below,  before 
the  committing  of  the  grievances  thereinafter  mentioned, 
carried  on  the  trade  and  business  of  a  Iivery«stable  keeper. 
The  count  in  question  then  goes  on  to  allege  that  one 
John  Peer  had  become  a  bankrupt,  and  the  plaintiff  below 
was  about  to  prove  a  debt  justly  due  to  him  by  the  said  John 
Peer,  under  a  commission  of  bankrupt  theretofore  award- 
ed and  issued  against  the  said  John  Peer;  and  that  the 
defendant  below,  in  a  certain  discourse  which  he  had  with 
the  plaintiff  below  of  and  concerning  the  matters  in  the  in- 
troductory part  of  that  count  mentioned,  and  of  and  con- 
cerning him  in  his  trade  aforesaid,  uttered  these  false  and 


(a)  5  East^  463.  (c)  Tit.  "  Action  on  the  aae  for 

(6)  9  East,  93.  Defamation,*'  (D.)  pi.  25, 26, 27. 
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1830.        defamatory  words — "  You  are  a  regular  prober  under 
Albxander     bankruptcy  (meaning  that  the  plaintiff  below  was  accus* 
^  ^'  tomed  to  prove  fictitious  debts  under  commissions  of  bank- 

rupt);  you  are  a  regular  bankrupt  maker;  if  it  was  not  for 
some  of  your  neighbours^  your  shop  would  look  queer.  It 
is  all  truCi  and  you  may  bring  as  many  actions  against  me 
as  you  like.** 

On  the  part  of  the  plaintiff  in  error«  it  is  contended  that 
this  count  is  insufficient,  inasmuch  as  the  words  imputed 
to  him  do  not  contain  any  direct  reflection  upon  the  de- 
fendant in  error  in  the  way  of  his  trade,  nor  do  they  con- 
vey a  charge  of  a  criminal  nature.    On  the  other  hand,  it 
is  insisted,  that,  coupled  with  the  finding  of  the  Jury,  the 
words  in  question  do  amount  to  a  libel  on  the  defendant 
below  in  the  way  of  his  trade,  and  import  a  charge  of  per- 
jury.   It  does  not  appear  to  me  that  the  present  falls  with- 
in that  class  of  cases  wherein  it  has  been  held  that  words 
conveying  an  imputation  upon  a  person  in  the  way  of  his 
trade  are  actionable;  for  instance,  reflecting  upon  the 
skill  of  a  carpenter,  by  saying  he  is  a  bungling  workman; 
or  upon  the  character  of  a  vendor  of  goods,  by  saying  his 
articles  are  unwholesome,  or  that  he  keeps  false  books,  or 
is  insolvent,  or  unworthy  of  credit :  but  the  words  alleged 
to  have  been  spoken  in  thb  case  might  apply  equally  to  a 
person  not  in  trade  as  to  one  in  trade.    As  to  whether  the 
words  impute  to  the  plaintiff  below  a  crime  punishable  by 
law,  it  is  to  be  observed  that  the  innuendo  is  much  laiger 
than  the  natural  and  ordinary  sense  of  the  words  spoken. 
The  rule  is  clear,  that  the  words  of  a  libel  cannot  be  en- 
larged beyond  their  natural  meaning,  unless  connected 
with  and  explained  by  the  coUoqtdum.    This  rule  is  well 
laid  down  in  the  case  of  Hcnokes  v.  Hawkey  (a),  where,  itt 
an  action  for  slander,  the  plaintiff  averred  that  he  had  iir 
due  manner  put  in  his  answer  on  oath  to  a  bill  filed  against 

{a)  8  East,  427. 


IN  THE  FIRST  YEAR  OF  WILL.  IV. 

him  in  the  Court  of  Exchequer  by  the  defendant  (but  did 
not  proceed  to  aver  any  colloquium  respecting  that  answer, 
with  reference  to  which  the  words  were  spoken) ;  and  then 
alleged  that  the  defendant  said  of  him  that  he  was  forsworn, 
innuendo^  that  the  plaintiff  had  petjured  himself  in  what 
he  had  sworn  in  his  aforesaid  answer  to  the  said  bill  so 
filed  against  him— it  was  held  that  the  innuendo  could  not, 
without  the  aid  of  such  a  colloquium,  enlarge  the  sense 
of  the  wordsj  by  referring  them  to  the  answer  averred  in 
the  prefatory  part  of  the  declaration  to  have  been  put  in. 
So,  here,  the  innuendo  cannot  be  supported  without  a  pre- 
vious averment  to  warrant  it.  In  the  cases  cited,  of  fFooU 
noth  V.  Meadows,  and  Roberts  v.  Camden,  it  was  apparent 
upon  the  face  of  the  record  that  the  words  imported  the 
allegation  of  a  crime;  the  actions  might  therefore  be  main- 
tained without  the  aid  of  any  innuendo. 

For  these  reasons,  we  think  there  should  be  a  venire  de 
novo* 

Venire  de  novo  (a). 
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Alexander 
Angle. 


(a)  Where  that  which  is  com- 
plained of  iQ  the  declaration  as  a 
libel,  does  not  upon  the  face  of  it 
apply  to  the  pluntiff  and  import 
a  libd,  it  ia  necessary,  by  induce- 


ment, to  state  such  fieuits  as  will 
support  an  innuendo,  and  shew  the 
libellous  application  of  the  state* 
ment  to  the  plaintiff.  Ball  v.  Blan* 
djf,  1  Younge  &  Jervis,  480. 
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Thursday,  Newberry  and  Another  v.  Colvin  and  Another. 

Nou.  27ih. 

[In  Error]. 

The  defendants  X  HIS  was  an  action  on  the  case  against  the  defendants 

owners)  dSir-  ^©'o^  (^^e  plaintiffs  in  error),  as  owners  of  the  ship  Ben- 

teredA  vessel  to  ^qj^^  fop  tj,©  j^gg  of  goods  shipped  by  the  plaintiffs  below 

voyage  to  Col-  (the  defendants  in  error)  in  India,  to  be  conveyed  to  Eng- 

eutta  and  l>ack,     ,       , 

stipuUdng         tana. 

liSS^)!  Sat  B  '^^^  ^^^^  ^^""*  ^^  *^®  declaration  stated,  that  the  de- 
should  have  the  fendants  (below),  before  and  on  the  11th  March,  1817, 

command  of  the  .  ^^ 

vessel;  and  that  Were  owners  of  the  ship  Benson,  whereof  one  George  Be-- 

airtheThSa  ^ham  was  master,  and  which  ship  or  vessel  was  then  rid- 

*^*Irid'dT**^  ^  *"8  ^^  anchor  in  parts  beyond  the  seas,  to  wit,  in  the  river 

the  owners—  Hooghly^  in  the  East  Indies,  and  bound  on  a  voyage  from 

frei^t'ofiSf.  thencc  to  the  port  of  London;  and  that,  the  defendants 

roonrtT'  ^  to  C*®^^"^)  ®^  being  owners  of  the  said  ship  or  vessel  as  afore- 

be  paid  in  cash  said,  the  plaintiffs  (below),  on  &c.,  in  the  river  HoogUjf 

charter-party,  aforesaid,  shipped  and  loaded,  and  caused  to  be  shipped 

bills  on*Ca^<-  ^^  loaded  in  and  on  board  of  the  said  ship  or  vessel^  where- 

ia,  and  the  ha-  ^f  the  said  George  Beihcan  then  was  master,  divers  mods 

lanoetobese-  ®  »  © 

cured  by  the  and  merchandizes,  to  wit,  2171  bags  of  sugar,  and  191 

the  biiu  taken  chests  of  indigo,  of  them,  the  plaintiffs  (below),  then  being 

ward  fref^rto  ***  8^°^  Order  and  well  conditioned,  and  of  a  large  value, 

certain  persons  to  wit,  of  the  valuc  of  20,000/.  of  lawful  money  of  Oreai 

trust  to  pay  Britain,  to  be  taken  care  of  and  safely  and  securely  car- 

baUnce  as  might  "®^  *^^  conveyed  in  and  on  board  of  the  said  ship  or  ves- 

be  due  to  the  gel  from  the  river  Hooghly  aforesaid  to  the  port  of  London 

owners,  and  to  ,  .1  <% 

pay  the  residue    aforesaid,  and  there,  to  wit,  at  the  port  of  London  afore- 

to  B,    And  it 
was  further 

provided,  that  an  agent  should  be  put  on  board  by  the  owners,  who  should  have  the  aole  ma- 
nagement and  superintendence  of  the  ship's  stores  and  provisions;  and  that, if  B.  should  be  guilty 
of  any  breach  of  the  charter-party,  it  should  be  lawful  for  such  agent  to  appoint  anodier  com- 
mander. The  plaintiffs  below  (with  knowledge  of  the  above  charter-party)  shipped  goods  on 
board  the  vessel  in  the  East  IndUit  for  London.  These  goods  were  never  delivered  pursuant  to 
the  bills  of  lading: — Held,  that  B,  alone  was  responsible  to  the  shippers  for  such  noo-delivery,  he 
being  owner  of  the  vessel  pro  hde  vice. 
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saidi  to  be  safely  and  securely  deliveredi  in  the  like  good  1830. 
order  and  well  conditioned^  to  certain  persons  commonly  kewberrt 
called  and  known  by  the  name,  and  using  the  stile  and  firm 
of  Messrs  Bazett,  Farquhar^  Crawford^  8[  Co.^  or  to  their 
assigns  (the  act  of  God^  the  King's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  what  nature  and  kind  soever,  excepted), 
for  certain  freight  and  reward  payable  by  bills  in  that  be«* 
half;  and  although  the  said  goods  and  merchandizes  were 
then  and  there  had  and  received  by  the  sud  George  Be* 
tham,  so  being  master  of  the  said  ship  or  vessel  as  afore* 
said,  in  and  on  board  the  said  ship  or  vessel  in  the  river 
HoogMy  aforesaid,  to  be  carried,  conveyed,  and  delivered 
as  aforesaid,  yet  the  defendants  (below),  so  being  owners 
of  the  said  ship  or  vessel  as  aforesaid,  not  regarding  their 
duty  as  such  owners,  but  neglecting  the  same,  and  con- 
triving and  wrongfully  and  unjustly  intending  to  injure  the 
plaintiffs  (below)  in  this  behalf,  did  not  nor  would  take 
care  of  and  safely  or  securely  carry  or  convey  the  said 
goods  or  merchandizes,  or  cause  the  same  to  be  carried 
and  conveyed  in  and  on  board  of  the  said  ship  or  vessel, 
or  otherwise,  from  the  river  Hooghly  aforesaid  to  the  port 
oi  London  aforesaid,  nor  there,  to  wit,  at  the  port  of  Lon- 
don aforesaid,  safely  or  securely  deliver  the  same,  or  cause 
the  same  to  be  delivered  to  Messrs.  Bazett,  Farguhar, 
Crawfordf  Sf  C0.9  or  to  their  assigns,  although  the  defen- 
dants (below)  were  not  prevented  from  so  doing  by  the  act 
of  God,  the  King's  enemies^  fire,  or  other  dangers  or  ac- 
cidents of  the  seas,  rivers,  or  navigation,  of  any  nature  or 
kind  soever;  but,  on  the  contrary  thereof,  they,  the  de- 
fendants (bebw),  so  being  owners  of  the  said  ship  or  ves- 
sel as  aforesaid,  so  improperly  behaved  and  conducted 
themselves  with  respect  to  the  said  goods  and  merchandi- 
zes, that,  by  and  through  the  mere  carelessness,  negligence, 
xnisconduct,  and  default  of  the  defendants  (below)  and  their 
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1830.  servants  in  this  behalf,  a  great  part  of  the  said  goods  and 
merchandizes,  being  of  great  value,  to  wit,  of  the  value  of 
10,000/.  of  like  lawful  money,  became  and  was  wholly  lost 
CoLviK.  to  the  plaintiffs  (below);  and  also  thereby  the  residue  of  the 
said  goods  and  merchandizes,  being  of  great  value,  to  wit,  of 
the  value  of  10,000/.  of  like  lawful  money,  became  and  was 
greatly  damaged,  lessened  in  value,  and  spoiled,  and  the 
plaintiffs  (below)  lost  and  were  deprived  of  divers  great 
gains  and  profits  which  might  and  would  otherwise  have 
arisen  and  accrued  to  them  from  the  sale  thereof,  to  wit, 
at  London  aforesaid* 

The  defendants  below  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Tenterden^  at  the 
Sittings  in  London  after  Michaelmas  Term,  1826,  the  Jury 
returned  a  special  verdict  to  the  following  effect: — 

*'  On  the  1 1th  Marchy  1817,  the  plaintiffs  below  shipped 
on  board  the  AApBenson^  near  Calcuttay  in  the  East  Indies^ 
2171  bags  of  sugar,  and  191  chests  of  indigo,  then  being 
in  good  order  and  well  conditioned,  for  which  the  following 
bill  of  lading  was  signed  by  George  Betliam^  then  being 
the  master  of  the  said  ship,  under  the  circumstances  here- 
inafter mentioned : — 

'^  *  Shipped,  by  the  grace  of  God,  in  good  order  and 
well-conditioned,  by  Messrs.  Colvin,  Bazett^  %  Co.,  in  and 
upon  the  good  ship  called  the  Benson,  whereof  is  master 
(under  God)  for  this  present  voyage,  George  Betham, 
now  riding  at  anchor  in  the  river  Hooghly,  and  by  God*s 
grace  bound  for  London,  to  say,  2171  bags  of  sugar,  and 
191  chests  of  indigo,  being  marked  and  numbered  as  in 
the  margin ;  and  are  to  be  delivered,  in  the  like  good  or- 
der and  well-conditioned,  at  the  aforesaid  port  of  London, 
(the  act  of  God,  the  King's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navi- 
gation, of  what  nature  or  kind  soever,  excepted),  unto 
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Messrs.  Baxeit,  Farguhar,  Crawford,  ^  Co.,  or  to  their  as-      ^^^^'^ 
signs;  freight  for  the  said  goods  being  paid  by  bills.'  Ncwberrt 
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"  George  Betham  received  the  said  goods  on  board  the 
said  ship  in  the  river  Hooghly,  to  be  carried  and  convey- 
ed according  to  the  bill  of  lading.  At  the  time  of  the  said 
goods  being  so  shipped  and  received^  and  the  said  bill  of 
lading  signed^  and  before  that  time,  the  defendants  below 
were  the  owners  of  the  said  ship;  and  before  the  sdd  ship 
sailed  to  the  Ecui  Indies^  and  whilst  they  were  such 
owners,  the  following  charter-party,  bearing  date  the  7th 
JunCf  1816,  was  executed  by  the  defendant  below,  Thomas 
Starting  Benson^  who  was  then  the  managing  owner  of 
the  ship,  and  acting  on  behalf  of  himself  and  the  other 
owner  of  the  ship,  on  the  one  part,  and  George  Betham, 
of  the  other  part,  for  the  said  ship  Benson: — 

"  *  This  charter-party  of  affreightment,  made  and  con- 
cluded in  London,  the  7th  June,  1816,  between  Thomas 
Starling  Benson,  of  the  city  of  London,  part-owner  of  the 
good  ship  or  vessel  called  the  Benson,  of  573  tons  admea- 
surement, or  thereabouts,  now  lying  in  the  port  o{  London, 
of  the  one  part,  and  George  Betham,  of  the  city  of  Zon- 
dan,  merchant  and  mariner,  freighter  of  the  said  ship,  of 
the  other  part,  witnesseth,  that  the  said  owner,  for  the 
consideration  hereinafter  mentioned,  doth  hereby  promise 
and  agree  to  and  with  George  Beiham,  his  executors,  ad- 
ministrators, and  assigns,  that  he,  George  Betham,  shall 
have,  and  he  is  hereby  appointed  to  the  command  of  the 
said  ship,  but  with  such  restrictions  as  hereinafter  men- 
tioned, and  subject  to  the  proviso  and  condition  hereinaf- 
ter contained  respecting  the  appointment  of  an  agent  on 
board  the  said  ship  on  the  part  of  the  said  owners :  and  the 
said  ship,  being  tight,  staunch,  and  substantial,  and  every 
way  properly  fitted,  victualled,  and  provided,  as  is  usual 
for  vessels  in  the  merchants'  service,  and  for  the  voyage 
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ISdO.        and  service  hereinafter  mentioned,  and  being  also  maimed 
NkwBERRT     ^^^^  thirty-five  men  and  boys,  the  said  commander  includ- 
ed, the  said  George  Betham  shall  be  at  liberty,  and  he  is 
hereby  aUowed  and  permitted,  to  receive,  take,  and  load  on 
board  the  said  ship  in  the  port  of  London  all  such  lawful 
goods,  wares,  and  merchandize  as  he  may  think  proper  to 
ship,  not  exceeding  in  the  whole  what  the  ship  can  reason* 
ably  stow  and  carry  over  and  above  her  stores,  tackle,  ap* 
parel,  and  provisions,  and  reserving  sufficient  room  in  the 
said  ship  for  one  hundred  tons  of  goods  to  be  laden  by  or 
for  account  of  the  said  owner  as  hereinafter  is  mentioned: 
and,  the  said  ship  being  so  laden,  the  said  George  Betham 
shall  and  will  set  sail  therewith,  and  proceed  to  CateuUa, 
in  the  East  Indies,  with  liberty  to  touch  at  Madeira  and 
Madras  in  her  outward  passage;  and,  being  arrived  at 
Calcutta  aforesaid,  shall  and  will  unload  the  said  outward 
cargo,  and  reload  the  said  ship  with  a  cargo  of  East  India 
produce,  and  return  with  the  same  to  the  port  of  London^ 
and,  upon  her  arrival  there,  and  being  finally  discharged 
of  her  cargo,  and  cleared  by  the  revenue  officers,  the  said 
intended  voyage  and  service  is  to  end  and  be  completed; 
the  act  of  God,  the  King's  enemies,  restraint  of  princes  and 
rulers,  fire,  and  all  and  every  the  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation,  of  what  nature  or  kind  so- 
ever, excepted :  and  the  said  owner  doth  hereby  further  pro- 
mise and  agree  to  and  with  the  said  George  Betkam,  his 
executors,  administrators,  and  assigns,  that,  in  case  any  of 
the  aforesaid  complement  of  thirty-five  men  and  boys  shall 
happen  to  die,  or  desert  or  leave  the  said  ship  during  the 
said  intended  voyage  and  service,  so  that  the  number  shall 
be  reduced  below  thirty-two,  that  then,  and  in  eyery  such 
event  happening,  the  aforesaid  number  of  thirty-two  shall, 
if  practicable,  be  kept  and  made  up  at  the  expense  of  the 
said  owner;  and,  further,  that  the  said  ship  shall  at  all 
times  during  the  said  intended  voyage  and  service,  be  fur- 
nished and  provided  with  proper  and  sufficient  stores,  pro- 
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▼isions,  and  other  necessary  articles,  and  that  the  said  ship  1830 
shaU,  if  required »  be  kept  and  continued  in  the  service  Dewberry 
aforesaid  for  and  during  the  term  of  twelve  calendar 
months,  to  be  accounted  from  the  12th  day  of  the  pre* 
sent  month  of  June,  and  for  and  during  such  longer  time 
or  term  as  may  be  necessary  to  complete  her  aforesaid 
voyage,  and  until  her  return  to  the  port  of  London^  being 
finally  discharged  of  her  homeward  cargo,  and  cleared  by 
the  revenue  officers :  and  the  said  owner  doth  also  prcHnise 
and  agree  that  the  said  ship  shall,  previous  to  her  depar- 
ture from  the  port  of  London  on  her  above-mentioned  voy- 
age, be  furnished  and  provided  with  water-casks  capable 
of  containing  eighteen  tons  of  water;  and  the  said  owner 
doth  also  engage  to  provide  the  said  ship  with  coals  and 
wood  for  cooking  and  dressing  the  passengers'  provisions, 
for  which  the  said  freighter  is  to  pay  or  allow  unto  the 
said  owner  at  and  after  the  rate  of  fourteen  pence  for  every 
passenger  or  servant  per  lunar  month,  and  so  in  propor- 
tion for  a  less  period :  in  consideration  whereof,  and  of 
every  thing  above  mentioned,  he  the  said  George  Betham 
doth  hereby  promise  and  agree  to  and  with  the  said 
Thomas  Starling  Benson^  in  manner  and  form  following, 
that  is  to  say,  that  he  the  said  George  Betham  shall  and 
will  take  upon  himself  the  command  of  the  said  ship  for 
and  during  her  said  intended  voyage,  and  until  her  return 
to  the  port  of  London^  and  shall  and  will  navigate  her  to 
the  best  and  utmost  of  his  skill  and  ability;  and  also  that 
he  the  said  George  Betham  shall  and  will  accept,  receive, 
and  take  the  said  ship  into  his  service  for  and  during  the 
term  and  space  of  twelve  calendar  months  certain,  to  com- 
mence and  be  accounted  from  the  12th  day  of  the  present 
month  of  June^  and  for  and  during  such  longer  time  or 
term,  if  any,  as  may  be  necessary  to  complete  the  said  voy- 
age, and  until  her  return  to  and  final  clearance  in  the  port 
oi  London;  and,  further,  that  he  shall  and  will  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  owner  freight 
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1830.         for  the  use  and  hire  of  the  said  ship  at  and  after  the  rate 
Nbwber         of  twenty-five  shillings  per  ton,  register  measurement  of  the 
^'  said  ship,  per  calendar  month,  for  and  during  the  aforesaid 

term  of  twelve  calendar  months  certain,  and  for  and  dur- 
ing  such  longer  time  or  term,  if  any,  as  may  be  necessary 
to  complete  her  said  intended  voyage,  and  until  her  return 
to  the  port  oi  London^  and  being  finally  discharged  of  her 
homeward  cargo,  and  cleared  by  the  revenue  officers,  or 
up  to  the  day  of  her  being  lost,  captured,  or  last  seen  or 
heard  of;  such  freight  to  be  paid  in  manner  following,  that 
is  to  say,  the  sum  of  1,000/.,  part  thereof,  at  or  before  the 
execution  of  these  presents,  the  sum  of  2,000/.,  further  part 
thereof,  by  approved  bill  or  biils  to  be  drawn  in  London 
upon  Calcuiia,  in  favour  of  the  said  owner,  payable,  as  to 
one  moiety  thereof,  at  one  calendar  month,  and  as  to  the 
other  moiety  thereof,  at  two  calendar  months  next  after 
the  ship  shall  arrive  at  Calcuiia;  and  the  residue  and  re- 
mainder of  such  freight  to  be  paid,  or  secured  to  the  sa- 
tisfaction of  the  said  owner,  upon  the  arrival  of  the  ship 
in  the  port  of  London,  and  previous  to  commencing  the 
discharge  of  her  homeward  cargo:  Provided  always,  that, 
in  case  the  said  ship  shall  be  kept  or  detained  at  Calcuiia 
aforesaid  more  than  ninety  days,  then  and  in  such  case  the 
said  George  Beiham  doth  hereby  engage  to  pay  or  cause 
to  be  paid,  at  Calcuiia  aforesaid,  to  the  agent  of  the  said 
owner  the  sum  of  1,000/.,  either  in  cash  or  by  bills  to  be 
approved  of  by  such  agent,  in  part  payment  of  the  balance 
of  freight  which  may  become  due  under  and  by  virtue  of 
this  charter-party;  and  the  further  sum  of  1,000/.  at  the  ex- 
piration of  every  sixty  days  after  the  said  ninety  days  which 
the  said  ship  may  expend  or  lie  at  Calcuiia  aforesaid :  And 
it  is  hereby  declared  and  agreed  by  and  between  the  said 
parties,  that  bills  remitted  from  India,  in  manner  herein- 
after expressed,  shall  be  deemed,  taken,  and  considered 
as  good  and  sufficient  security  for  the  payment  of  the  re* 
sidue  or  balance  of  freight  which  may  become  due  under 
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and  by  virtue  of  these  presents  as  hereinbefore  mentioned:         1890. 
and  the  said  George  Betham  doth  hereby  especially  pro*     ije^berrt 
mise  and  agree,  that  all  and  every  the  bills  of  exchange  v. 

which  may  be  taken  in  payment  of  the  freight  of  the  said 
ship's  homeward  cargo,  shall  be  made  payable  to  or  to  the 
order  of  Messrs.  Buckles ^  Baxter ^  ^  Buchanan^  of  the  ci- 
ty of  London^  merchants,  or  be  indorsed  over  to  them, 
and  delivered  to  the  owners'  agent,  to  be  by  him  remitted 
to  the  said  Buckles^  Baxter ^  8f  Buchanan^  in  London^  who, 
it  is  hereby  especially  agreed  by  and  between  the  said  par- 
ties, are  to  receive  the  amount  thereofas  joint-trustees  for 
the  said  owner  and  the  said  George  Betham;  he  the  said 
Oeorge  Betham  authorizing  and  empowering  them  to  ap- 
propriate the  proceeds  of  such  bills  of  exchange  in  or  to- 
wards payment  to  the  owner  of  the  balance  of  freight 
which  may  be  or  become  due  to  him  under  and  by  virtue 
of  these  presents,  and  the  residue,  if  any,  to  the  said 
George  Betham:  and  the  said  George  Betham  doth  here- 
by further  promise  and  agree  to  furnish  and  provide,  at 
his  own  expense,  sufficient  provisions  and  water,  and  also 
all  other  necessaries  for  the  use  of  the  passengers  on  board 
the  said  ship;  and  that  he  shall  and  will  pay  for  all  provi- 
sions belonging  to  the  owners  of  the  said  ship  which  shall 
be  issued  for  the  use  of,  or  consumed  by,  any  of  the  passen- 
gers or  servants  during  the  voyage,  an  account  of  the  same 
being  rendered  to  him  once  a  week  by  the  said  owner's 
agent,  or  by  the  steward  on  board  the  ship;  and,  further, 
that  all  expense  of  bulk-heads,  cabins,  and  other  accommo- 
dation for  passengers  shall  be  paid  by  him  the  said  George 
Betham,  the  materials  for  which  are  to  be  left  on  board  the 
said  ship  at  the  termination  of  the  voyage,  and  to  become 
the  property  of  the  owner:  And  the  said  George  Betham 
doth  also  agree  to  pay  and  defray  all  port  charges  and  pi- 
lotage which  may  be  incurred  by  the  ship  during  her  in- 
tended voyage,  save  and  except  such  as  may  be  incurred 
in  the  port  oiLondony  outward  and  homeward  bound,  and 
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1830.  once  at  Calcutta:  And  the  said  Oearge  Beiham  doth  here- 
by further  agree  that  the  owner  shall  hare  the  liberty  of 
shipping  on  board  the  said  ship  outward  bound,  freight 
free,  any  quantity  of  iron,  Tinegar,  and  mustard  he  Dsay 
think  fit,  not  exceeding  in  the  whole  one  hundred  tonsi  to 
be  delivered  at  Calcutta:  Provided  always,  and  it  is  here- 
by expressly  agreed  and  understood  by  and  between  the 
parties  to  these  presents,  and  particularly  by  the  said 
George  Bethamy  that  an  agent  shall  be  put  on  board  the 
said  ship  by  the  owner  for  and  during  the  whole  of  her 
aforesaid  voyage  and  service,  and  who  is  to  have  a  sepsr- 
ate  cabin  in  the  said  ship  for  his  sole  use,  and  to  mesa  at 
the  said  George  Betham's  table;  which  agent  b  to  have 
the  sole  management,  direction,  and  superintendesoe  of 
the  ship's  stores  and  provisions,  and  the  issuing  and  deli- 
vering out  of  the  same  for  and  during  the  intended  voy- 
age;  and  such  agent  is  Ukewise  to  have  the  sole  ordering 
and  purchasing  of  any  supplies,  stores,  provisioBs,  and 
other  articles  which  may  be  required  for  the  use  of  the 
ship  during  her  voyage;  and  that  all  bills  which  may  be 
required  to  be  drawn  upon  the  owners  of  the  ship  for  any 
such  supplies,  or  otherwise  on  account  of  the  ship,  shall 
be  drawn  by  such  agent  only:  Provided  ako,  and  it  is 
hereby  further  agreed  by  and  between  the  said  parties, 
and  especially  by  the  owner,  that  the  freighter  shall  hate 
the  liberty  and  privilege  of  employing  the  ship  in  the  East 
Indies  for  any  intermediate  voyage  or  voyages  he  may 
think  fit,  without  prejudice  to  this  charter-party,  but  not 
exceding  in  the  whole  the  time  or  term  of  twelve  months, 
to  be  computed  from  and  after  the  expiration  of  thirty  days 
next  after  the  arrival  of  the  ship  at  Calcutta  aforesaid, 
upon  the  said  George  Betham  paying  or  causing  to  be  paid 
to  the  owner  the  same  rate  of  freight  as  is  hereinbefore 
stipulated,  viz,  twenty-five  shillings  per  ton  per  month,  for 
all  such  additional  time  as  the  ship  may  be  so  employed 
or  detained  in  India;  such  additional  freight  being  paid 


IN  THE  FIRST  YEAR  OF  WILL.  lY.  885 

to  the  owner's  agent  for  the  time  beingi  or  secured  to  his        1830. 
satisfaction,  preYious  to  the  ship  entering  or  proceeding  on     jj^g^yf^^^^Y 
such  additional  Yoyage  or  service:  and  it  is  hereby  ex-*  v. 

pressly  provided  and  declared,  that,  in  case  the  said  Oeorge 
Betham  shall  proceed  with  the  said  ship  to  any  port  or 
place  other  than  Mcuieira,  Madras,  and  Calcutta  afore* 
said,  without  the  special  leave  in  writing  of  the  agent  of 
the  owner  for  the  time  being,  or,  if  the  said  Oeorge  Be^ 
ikam  shall  be  guilty  of  a  breach  of  any  or  either  of  the 
promises  and  agreements  herein  contained  on  his  part,  then 
and  in  any  such  case  he  shall  .be  and  become  divested  of 
any  further  command  of  or  in  the  said  ship,  and  it  shall 
thereupon  be  lawful  for  the  owner's  agent  for  the  time  be- 
ing to  appoint  another  commander  for  the  said  ship  in  lieu 
and  instead  of  the  said  George  Betham.* 

"  This  charter-party  was  made  and  executed  bondjide. 

"  On  the  S5M  July,  1816,  the  following  memorandum 
was  signed  and  agreed  to  by  the  defendant  Thomas  Start- 
ling Benson  and  the  said  George  Betham: — 

"  '  Conditions  agreed  between  Thomas  Starling  Ben- 
son, Esq.,  owner,  and  George  Betham,  Esq.,  commander 
of  the  ship  Benson,  on  a  voyage  to  India. — ^Wages,  say 
lOL  per  month .  No  primage  or  privilege  of  tonnage  what- 
ever. Cabin  allowance  for  voyage  (it  being  understood 
that  the  agent,  chief  and  second  mates,  and  surgeon,  if 
any,  mess  in  cabin)  150^,  owner  providing  nothing.  Al- 
lowance while  in  India,  three  sicca  rupees  per  day/ 

"  Samuel  Oviatt  went  as  agent  on  board  the  said  ship 
Benson,  under  the  charter-party,  on  the  said  voyage,  and 
carried  out  letters  of  introduction  from  the  persons  using 
the  said  firm  of  Buckles,  Baxter,  %  Buchanan,  being  mer- 
chants in  London^  on  behalf  of  the  said  defendants  below 
to  the  plaintiffs  below ;  by  which  he  was  directed  to  apply  to 
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1830.        them  in  case  of  necessity ;  and  he  did  apply  to  them,  and 
^^^^^^^     they  acted  as  agents  at  Calcutta,  both  for  the  said  defen- 
V.  dants  below  and  George  Betham^  as  hereinafter  mentioned. 

Samuel  Oviatt  acted  under  a  power  of  attorney  executed 
by  the  defendant  below,  Thomas  Starling  Benson,  which 
recited  the  charter-party,  and  then  gave  Samuel  Oviait 
authority  to  do  on  his  behalf  all  things  for  which  that 
instrument  contemplated  the  appointment  of  an  agent* 
Samuel  Oviatt  carried  out  with  him  the  charter-party,  and 
communicated  it  to  the  plaintiffs  below,  as  soon  as  he 
arrived  at  Calcutta,  and  before  the  shipping  of  the  goods; 
and  the  plaintiffs  below  before  that  time  read  the  charter* 
party  and  received  a  copy  thereof;  and  for  the  freight  of 
the  said  quantity  of  sugar  and  indigo  in  the  bill  of  lading 
mentioned,  the  plaintiffs  below  drew  bills  upon  certain 
other  persons,  payable,  sixty  days  after  the  ship  BensofCs 
arrival  in  London,  to  the  order  of  Buckles,  Baxter,  ^ 
Buchanan;  which  bills  they  delivered  to  Samuel  Oviatt,  to 
be  remitted  to  the  said  last-mentioned  persons,  pursuant 
to  the  stipulations  in  the  charter-party;  and  the  said  bills 
were  so  remitted.  George  Betham  employed  the  plaintiffs 
below  as  his  agents  at  Calcutta,  who  accordingly  acted  as 
his  agents,  and  collected  and  paid  over  to  him  the  freight 
of  the  goods  carried  in  the  said  ship  on  the  voyage  from 
London  to  Calcutta,  and  procured  freight  for  him  on  the 
voyage  from  Calcutta  to  London ;  and  they  had  a  com- 
mission from  him  for  procuring  such  freight. 

**  The  ship  sailed  on  her  voyage  from  the  river  Hooghlf 
to  London  with  the  said  quantities  of  sugar  and  indigo  on 
board,  but  they  were  never  delivered  to  the  plaintiffs  be- 
low, or  their  assigns,  pursuant  to  the  bill  of  lading,  al- 
though no  act  of  God,  the  King's  enemies,  fire,  or  any 
other  dangers  or  accidents  of  the  seas,  rivers,  or  na- 
vigation, of  what  nature  or  kind  soever,  prevented  the 
same  from  being  so  delivered ;  but,  on  the  contrary  there- 
of, 1651  bags  of  the  said  sugar,  and  twelve  chests  of  the 
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said  indigo  were  wholly  lost  to  the  plaintiffs  below,  and  the         1890. 
residue  of  the  said  sugar  and  indigo  greatly  lessened  in     kewbekrt 
value.'*  ^  •• 

COLVIN. 

Judgment  having  been  given  for  the  pluntiffs  below  in 
the  Court  of  King's  Bench  (a),  upon  this  special  verdict, 
the  defendants  below  brought  a  writ  of  error. 

The  case  was  now  argued  by  Mr.  Campbell  for  the 
plaintiffs  in  error,  and  Mr.  F.  Pollock  for  the  defendants 
in  error. 

On  the  part  of  the  plaintiffs  in  error,  it  was  contended, 
that,  inasmuch  as,  by  the  terms  of  the  charter-party,  the 
vessel  was  let  to  freight  to  the  captain,  the  latter  was  the 
owner  ^ro  hdc  vice,  and  the  party  with  whom  the  plaintiffs 
below  contracted  as  carrier ;  and  that  the  finding  of  the 
Jury,  that  the  charter-party  was  entered  into  bondfide^ 
and  ^*that  the  charter-party  was  communicated  to  the  plain- 
tiffs below  before  the  shipping  of  the  goods,  and  that  the 
plaintiffs  below,  before  that  time,  read  the  charter-party, 
and  received  a  copy  thereof,'*  negatived  any  inference  that 
might  otherwise  arise,  that  Beiham^  by  reason  of  his  com- 
mand of  the  vessel,  was  held  out  by  the  defendants  below 
to  the  plaintiffs  below  as  their  agent  in  the  conduct  and 
management  of  the  ship. 

The  following  authorities  were  cited — Abbott  on  Skip- 
ping (6),  James  v.  Jones  (c),  Mackenzie  v.  Rowe  ((/), 
Vallefo  V.  Wheeler  {e\  and  Soares  v.  Thornton  (/). 

On  the  other  side,  it  was  contended,  that,  by  the  char« 
ter-party,  the  defendants  below  did  not  profess  to  part  with 


(a)  See  8  Barn.  &  Cress.  166;  id)  2  Camp.  482. 

S.  C.  2  Man.  &  Ryi.  47.  (0  Cowp.  143. 

(6)  Page  22.  (/)  7  Taunt.  627- 
(£)  Abbott  on  Shipping,  20. 
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1830.  any  interest  in  the  vessel  to  Beiham  ;  that  it  was  contrary 
to  public  policy  that  the  same  person  that  took  the  ship 
as  freighter  should  himself  be  appointed  captain  by  the 
owners ;  that  the  agent  put  on  board  by  the  defendants 
below  was  so  put  on  board  with  powers  inconsistent  with 
Beiham* s  temporary  ownership  of  the  vessel ;  and  that  the 
owners  virtually  received  the  benefit  of  the  homeward 
freight,  by  the  transmission  of  the  freight  bills  to  iSn^- 

Cur.  ado.  vmiL 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
of  the  Court : — 

In  this  writ  of  error  the  sole  question  appean  to 
be,  whether,  upon  the  legal  ccmstruction  of  the  charter- 
party  set  out  at  length  in  the  special  verdict,  the  de* 
fendants  below  were  the  owners  of  the  vessel  called  the 
Benson  at  the  time  the  contract  for  the  carriage  and  con- 
veyance of  the  goods  in  question  was  made;  or  whether, 
on  the  contrary,  Beiham,  the  captain  and  freighter  of  the 
vessel,  became,  pro  iempore^  the  owner  thereof:  for,  the 
present  action,  although  in  form  an  action  upon  a  tort,  is 
virtually  and  substantially  an  action  upon  the  contract 
contained  in  the  bills  of  lading,  and  set  out  in  the  dedara- 
tion.  To  decide,  therefore,  whether  the  action  is  rightly 
brought,  it  must  be  ascertained  with  whom  the  contract  was 
made,  whether  with  the  defendants  below,  as  the  owners  of 
the  vessel,  through  Beiham,  as  their  master  or  agent,  or 
with  Beiham  himself,  as  the  freighter  and  owner  pro  hde 
vice,  for  his  own  benefit,  and  on  his  own  behalf. 

Now,  the  special  verdict  has  found  two  things — ^first, 
that  this  charter-party  was  entered  into  bond  fide;  by 
which  we  understand  that  there  was  no  secret  or  sinister 
design  in  framing  thb  charter-party,  to  leave  the  ship- 
owners in  the  dominion  of  their  ship  and  enjoyment  of  the 
profits,  and  at  the  same  time  to  exempt  them  bom  respon* 
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sibility  to  the  shippers  of  goods ;  but  that  the  real  object        ^^30. 
of  the  owners  and  the  freighter  was  such  as  is  to  be  col*     nbwbskbt 
lected  from  the  charter-party  itself,  and  such  only.    The  «• 

other  fact  found  by  the  Jury  is,  "  that  the  charter-party  was 
communicated  to  the  plaintiffs  below  before  the  shipping  of 
the  goods,  and  that  the  plaintiffs  below  before  that  time  read 
the  charter-party,  and  received  a  copy  thereof;"  whichlatter 
finding  negatives  any  inference  that  would  otherwise  arise, 
that  Bethami  by  reason  of  his  command  of  the  vessel,  was 
held  out  by  the  defendants  below  to  the  plaintiffs  below 
as  their  agent  in  the  conduct  and  management  of  the  ship, 
as  they  knew  the  real  situation  and  relative  rights  of  the  cap- 
tain and  the  owners  before  they  put  their  goods  on  board 
to  be  carried  on  that  voyage.  The  question  to  be  consider- 
ed, therefore,  is  simply  that  of  the  construction  of  the 
charter-party. 

In  the  first  place,  by  the  terms  of  the  charter-party,  the 
owners  covenant  "  that  the  ship  shall,  if  required,  be  kept 
and  continued  in  the  service  described  therein  during  the 
term  of  twelve  calendar  months,  and  such  longer  time  as 
may  be  necessary  to  complete  the  voyage."  And  Betham^ 
on  the  other  hand,  covenants  **  to  accept,  receive,  and 
take  the  ship  into  his  service  for  the  term  of  twelve 
calendar  months  certain,  and  until  the  voyage  shall  be 
ended,  and  to  pay  to  the  owner  for  the  use  or  hire  of  the 
said  ship  at  and  after  the  rate  of  twenty-five  afailliogs  per 
ton  per  month  during  the  said  term  of  twelve  calendair 
months  certain,  and  until  her  return  to  the  port  of  London 
and  ckaranoe,  or  up  to  the  day  of  her  being  lost,  cap- 
tured, or  last  seen  or  heard  of." 

But  it  is  objected  by  the  plaintiffs  below,  that  such 
contract  contains  no  words  of  express  demise :  and  un- 
doubtedly it  does  not ;  but,  even  in  a  lease  of  lands  no 
such  words  are  absolutely  necessary — "  any  words  which 
amount  to  a  grant  are  sufficient  for  a  lease  (a)."    And 

(a)  Co.  Litt.  45.  b. 
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1830.  there  are  cases  in  the  books,  that,  if  a  man  coyeoants 
Newberry  ^^^^  ^'  ^^^  ^^^^  ^^  ^^^^  A>r  a  term,  rendering  rent,  or 
that  the  covenantee  shall  enjoy  the  land  (a),  these  words 
would  amount  to  a  lease.  Now,  the  present  case  comes 
very  near  those  referred  to;  for,  the  owners  do  covenant 
that  the  ship  shall  be  kept  in  the  service  of  Beiham  for  a 
certain  time ;  and  Beiham  covenants  that  be  will  receive 
her  into  his  service  during  that  time,  and  that  he  will  pay 
for  the  use  or  hire  of  her  a  certain  freight :  stipulations 
that  appear  equivalent  in  their  effect  to  an  actual  demise 
of  the  ship. 

But,  further,  the  whole  of  the  ship  is  so  far  parted  mth, 
that  it  is  thought  necessary  that  Betham  should  covenant 
with  the  owners  that  they  should  have  liberty  to  load^  on  the 
outward  voyage,  iron  and  other  articles,  not  exceeding  in  the 
whole  one  hundred  tons.  Again,  the  mode  in  which  the 
ship  was  to  be  used,  and  in  which  the  freight  reserved  by  the 
charter-party  is  to  be  paid,  support  the  same  construction 
of  the  charter-party.  The  ship,  both  on  her  outward  and 
homeward  voyage,  was  to  be  put  up  by  Beiham  (in  many 
parts  of  the  charter-party  called  the  freighter)  as  a  general 
carrying  ship.  The  freight  which  the  owners  stipulate  to 
receive  from  him  is  quite  independent  of  that  which  he 
receives  for  the  carriage  of  goods.  Theirs  is  a  time 
freight;  his  depends  on  the  carriage  of  the  goods 
shipped.  If  the  ship  went  out  without  any  cargo,  or  was 
lost  before  her  arrival  at  her  outward  or  homeward  port 
of  destination,  in  all  which  cases  Betham  might  receive  no 
freight,  the  owners  would  still  receive  the  same  amount  as 
if  she  had  returned  full,  or,  in  case  of  loss  of  Ihe  ship,  up 
to  the  day  of  her  loss.  Under  these  circumstances,  we 
think  the  captain,  in  putting  up  the  ship  as  a  general 
ship,  and  signing  bills  of  lading,  cannot  be  considered  as 
acting  as  the  servant  or  agent  of  the  ship-owners,  or  in 

(a)  1  Leonard,  136. 


COLYIN. 


IN  TU£  FIRST  YEAR  OF  WILL.  IV.  891 

any  other  manner  than  as  the  temporary  owner  of  the         1830. 
ship.  ^^"    ""     ' 

*  .       .  Newberry 

Three  objections  have  been  principally  relied  on  in  _  «• 
argument  by  the  defendants  in  error—^firstf  that  the  same 
person  who  took  the  ship  as  freighter  was  himself 
appointed  as  the  captain  by  the  owners  of  the  ship — 
secondly,  that  an  agent  was  put  on  board  by  the  owners 
with  powers  inconsistent  with  Beiham's  ownership  of  the 
vessel  pro  tempore — thirdly,  that  the  owners  virtually 
received  the  benefit  of  the  homeward  freight,  by  the 
transmission  of  the  freight  bills  to  England. 

With  respect  to  the  first  objection,  it  is  almost  the 
invariable  practice  and  usage,  that  the  owners  of  a  ship, 
although  they  let  it  out  upon  freight  to  a  charterer,  do 
themselves  appoint  the  captain  and  crew;  the  chartering 
of  the  ship  not  being  so  much  the  chartering  of  the  hull, 
as  of  the  ship  in  a  state  fit  for  the  purposes  of  mercantile 
adventure.  There  seems  no  reason,  therefore,  that  the 
chartering  of  the  ship  in  any  particular  case  to  the  captain 
of  that  ship  should  create  any  more  responsibility  in  the 
owner  to  the  shippers  of  goods,  where  such  fact  is  made 
known  to  them,  than  if  the  ship  were  freighted  to  an 
entire  stranger. 

Thd  second  objection  is  answered  by  reference  to  the 
charter-party,  by  which  it*  appears  that  the  authority  of 
the  agent  was  limited  to  the  superintendence  of  the  acts 
of  Betham  as  captain,  and  not  as  freighter;  the  utmost 
authority  given  to  the  agent  being  that  of  displacing  the 
master  and  appointing  another,  in  case  Betham  should  be 
guilty  of  a  breach  of  any  of  the  covenants  or  agreements 
on  his  part.  But,  ii  Betham  ceased  to  be  master,  he  did, 
nevertheless,  by  the  terms  of  the  charter-party,  continue 
the  freighter  of  the  ship ;  possessing  the  same  power  to 
take  goods  on  board,  and  liable  to  the  same  responsi- 
bilities, on  the  one  hand,  to  the  owners  for  the  time 
freight  for  which  he  had  contracted ;  on  the  other  hand, 
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183a        to  the  shippers  of  goods,  foe  the  safe  conveyanoe  of  the 
goods  shipped. 

As  to  the  third  objection,  the  charter-party  gires  the 
owners  a  security  upon  the  freight  bills  received  by  the 
freighteri  but  gives  the  owners  do  direct  or  immediate 
interest  in  the  freight  earned,  the  whole  of  the  surplus  of 
which  belongs  to  Beiham.  If  Betham  had  obtained  no 
hoineward  cargo  from  CalcuUa^  so  that  no  freight  bills 
could  have  been  transmitted,  the  owners  would  still  have 
been  entitled  to  their  time  frdight.  The  freight  earned  by 
Betham  on  the  intermediate  voyage,  for  twelve  months^ 
in  Indiat  does  not  become  a  security  to  the  owners. 
Even  in  the  homeward  voyage,  if  the  ship  had  been  lost^ 
there  might  have  been  no  freight  payable  to  the  freighter, 
but  still  he  must  have  made  good  his  own  liability  to  a 
monthly  freight  for  the  use  and  hire  of  the  vesseL 

Upon  the  whole,  therefore,  we  think  the  effect  of  this 
charter-party  was,  to  make  the  freighter  the  legal  owner 
of  this  ship  pro  tempore  $  that  the  freight  for  the  carriage 
of  these  goods  was  paid  to  him  for  his  own  use ;  and, 
consequently,  that  the  defendants  below  are  not  liable  to 
an  action  for  the  non-delivery  of  the  goods.  We  think, 
therefore,  that  the  judgment  of  the  Coxxxt  o{  King^9  Bench 
miist  be  reversed. 

Judgment  reversed. 
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ACCOUNT  STATED. 

1 .  The  plaintiff  demanded  from  the 
defendant  40/^,  alleged  to^e  due  upon 
an  agreement  between  them  as  out- 
going and  in-coming  tenant.  The  de- 
fendant offered  17/. : — Held,  not  suf- 
icient  evidence  to  support  a  count 
upon  an  account  stated.  Waynuin  v. 
HUlardj  729 


ACKNOWLEDGMENT. 
See  Fines  and  Rboovekies,  4. 

ACTION  ON  THE  CASE. 

See  Slander,  1. 

1.  Where  the  defendant  recom- 
mended an  agent  to  the  plaintiffs, 
with  a  knowledge  that  his  represen- 
tation of  the  character  of  the  agent 
was  false: — Held,  in  an  action  on  the 
case,  to  recover  damages  for  the  mis^ 
conduct  of  the  agent,  that  it  was  not 
necessary  for  the  plaintiffs  to  prove  a 
malicious  or  interested  motive  by  the 
defendant  for  the  misrepresentation: 
— If  what  the  defendant  said  was  false 
within  his  own  knowledge,  and  occa- 
sioned an  injury  to  the  plaintiffs,  it  is 
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ACTION  ON  THE  CASE. 

a  sufficient  ground  of  action.    Foster 
V.  Charles,  Gl 

2.  The  plaintiff  claimed  a  right  to 
pen  back  the  water  of  a  stream  run- 
ning through  the  defendant's  land,  for 
the  purpose  of  irrigating  a  meadow. 
The  original  mode  of  enjoying  this 
right  had,  for  filly  years,  been  by 
placing  loose  stones,  and  occasionally 
a  board,  across  the  stream ;  but,  on 
a  late  occasion,  the  plaintiff's  tenant 
fastened  down  the  board  with  stakes, 
and  the  defendant  caused  both  the 
board  and  the  stakes  to  be  removed : 
— Held,  that  he  could  only  justify  the 
removal  of  the  stakes;  and  the  Jury 
having  found  a  verdict  for  the  plaintiff 
in  an  action  on  the  case  for  an  alleged 
injury  to  him  by  tlie  removal  of  the 
board,  the  Court  refused  to  grant  a 
new  trial.  Greenslade  v.  Halli" 
day,  71 

3.  In  an  action  on  the  case  for  false 
representations  made  by  the  defen- 
dant to  the  plaintiffs,  touching  the  char- 
acter and  circumstances  of  an  agent 
or  traveller  he  was  desirous  of  recom- 
mending to  them,  and  of  the  fraudu- 
lent concealment  of  facts  within  his 
knowledge,  and  which  he  ought  to 
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AFFIDAVIT. 


AGREEMENT. 


have  communicated  to  the  plaintiffs, 
the  Judge,  in  substance,  told  the  Jury, 
that,  if  the  defendant  made  the  repre- 
sentations knowing  them  to  be  false, 
and  injury  resulted  therefrom  to  the 
plaintiffs,  he  was  guilty  of  fraud  in 
the  legal  acceptation  of  the  term,  and 
answerable  in  damages,  although  he 
made  the  representations  without  any 
design  to  benefit  himself  thereby.  The 
Jury  returned  a  verdict  for  the  plain- 
tiffs, accompanying  it  with  this  state- 
ment : — "  We  consider  that  there  was 
no  fraudulent  intention  on  the  part  of 
the  defendant,  though  that  which  he 
has  done  legally  consitutes  a  fraud." 
The  Court  held  that  the  action  lay, 
and  refused  to  enter  the  verdict  for 
the  defendant  on  this  finding.  Fos^ 
ter  V.  Charles,  741 

4.  An  action  will  lie  for  an  exces- 
sive distress,  and  leaving  a  man  in 
possession,  although  the  goods  of  the 
tenant  are  not  so  completely  removed 
from  his  control  as  to  prevent  him 
from  carrying  on  his  business.  Baylis 
V,  Usher,  790 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

L  An  affidavit  to  hold  to  bail,  stat- 
ing that  the  defendant  was  indebted 
to  the  plaintiff  in  a  certain  sum,  upon 
the  balance  of  a  bill  of  exchange 
drawn  by  the  plaintiff  upon  and  ac- 
cepted by  the  defendant,  and  due  at 
a  day  past,  is  sufBcient,  Walmesley 
V.  Dibdin,  10 

fi.  In  an  affidavit  of  debt,  the  defen- 
dant was  described  as  Thomas  Frogatt 
Dibdin;  his  real  name  was  Thomas 
Frognall  Dibdin.  In  the  declaration, 
the  defendant  was  described  as  Tho' 
mas  Frognall  Dibdin,  sued  by  the 
name  of  Thomas  Froggatt  Dibdin; 
and  he  signed  the  bail-bond  in  his 
proper  name: — Held  to  be  a  waiver  of 
the  misnomer  in  the  affidavit.     Ibid, 


AGREEMENT. 

See  Assumpsit. 
Evidence,  4. 
PaACTiCE,  33. 

1.  The  defendant  drew  upon  his 
brother,  C.L.  H,,  certain  bills  of  ex- 
change, and  indorsed  them  to  the 
plaintifis  as  security  for  advances 
made  and  to  be  made  by  them  to 
C.  L,  H,  As  a  further  security,  €• 
L,  H.,  by  a  deed  to  which  the  plain- 
tiffs and  defendant  respectively  were 
parties,  assigned  to  one  B.  the  lease 
of  his  house,  and  the  fixtures,  furni- 
ture, and  effects  therein,  in  trust  that, 
at  the  request  of  the  plaintifl&,  B. 
should  sell  the  same,  and  apply  the 
proceeds  in  discharge  of  debts  due  or 
thereafter  to  become  due  to  the  plain- 
tiffs. The  deed  also  contained  a  pro- 
viso that  the  premises  should  be  sold 
or  offered  for  sale,  and  the  proceeds, 
if  sold,  applied  in  the  manner  speci- 
fied in  the  deed,  before  any  proceed- 
ings should  be  commenced  against  the 
defendant  upon  the  biUs.  The  tnia* 
tee  (with  the  knowledge  of  the  de- 
fendant) never  took  possession,  but 
C  Z.  If,  remained  on  the  premises. 
I^'he  goods  of  C,  L,  H,  were  after- 
wards sold  by  the  assignees  appointed 
under  a  commission  sued  out  against 
him : — Held,  that,  under  the  circum- 
stances, the  proviso  was  no  bar  to  the 
plaintiffs'  right  of  action  upon  the 
bills.     Lancaster  v.  Harrison,     561 

2.  The  plaintiflb  being  entitled  to 
certain  stock,  which  had  been  trans- 
ferred in  the  books  of  the  Bank  of 
England  under  a  forged  power  of  at- 
torney, entered  into  an  engagement 
with  the  Bank  to  tender  a  proof  of  the 
value  of  the  stock,  as  a  debt  upon  the 
estate  of  the  firm  of  which  the  per- 
son who  committed  the  forgery  was 
a  member,  in  consideration  of  the 
Bank  agreeing  to  replace  the  stock, 
and  to  pay  the  intermediate  divi- 
dends:— Held,  that,  by  this  agreemesty 
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the  plaintiflb'  right  of  action  against 
the  Bank  was  suspended,  until  they 
took  the  proceeding  which  they  had 
bound  themselves  by  such  agreement 
to  adopt.  Stracey  v.  The  Bank  of 
England^  639 

ALLOTMENT. 

See  Ikclosure  Act. 


AMENDMENT. 
See  PaACTicE,  12. 

ANNUITY. 

1.  The  statute  8  &  9  Wm.  3,  c.  11, 
does  not  apply  to  a  warrant  of  attor- 
ney given  as  a  security  for  the  pay- 
ment of  an  annuity ;  and  therefore, 
the  grantee  may  sign  judgment  and 
sue  out  execution  for  the  arrears  of 
the  annuity,  without  previously  as- 
signing breaches  under  the  8th  sec- 
tion of  that  statute.  Shaw  v.  The 
Marquis  of  Worcester ^  %l 

2.  An  annuity  was  granted  for  four 
lives,  with  a  covenant  on  the  part  of 
the  grantor  to  insure  the  fourth  life, 
to  the  amount  paid  for  the  considera- 
tion, within  thirty  days  after  the  de- 
cease of  the  three  first: — The  Court 
refused  to  set  aside  the  securities  for 
usury.     In  re  Naih^  793 

ARBITRATION. 

See  Award. 

ARREST. 

See  Practice,  4>  lO,  38. 

ASSIGNEES. 

See  Bankrupt. 

Insolvent  Debtor. 


ASSUMPSIT. 

See  Sheriff,  S. 

1 .  The  defendants,  directors  of  a 
Mining  Company  in  South  America^ 
agreed  to  employ  the  plaintiff  as  su- 
perintendent of  the  mines,  for  three 
years,  at  a  salary  increasing  yearly ; 
and  the  directors  were  at  liberty  to 
dissolve  the  -agreement  at  any  time, 
on  giving  the  plaintiff  twelve  months' 
notice,  or  paying  him  twelve  months' 
salary  in  lieu  of  such  notice,  and  a 
reasonable  sum  towards  defraying  his 
expenses  to  England;  and  if  the 
plaintiff  served  the  three  years,  he 
should  be  entitled  to  the  expenses  at- 
tending the  return  of  himself  and  his 
family.  The  directors  dismissed  him 
before  the  expiration  of  the  second 
year,  without  giving  him  the  notice, 
or  paying  him  the  year's  salary: — 
Held,  that  he  was  only  entitled  to  a 
year's  salary  from  the  date  of  his  dis- 
missal, and  to  his  own  expenses  for 
his  return  to  England;  and  the  Jury 
having  found  for  those  sums  only,  the 
Court  refused  to  increase  the  verdict, 
by  adding  expenses  incurred  by  the 
plaintiff  for  the  return  of  his  family, 
or  for  the  salary  which  would  have 
accrued  from  the  time  of  his  dismis- 
sal to  the  end  of  the  third  year,  when 
his  service  would  have  ended.  French 
V.  Brooke  f  1 1 

2.  The  plaintiff,  an  occupier  of 
lands,  having  been  sued  by  the  vicar 
for  tithes,  gave  up  the  occupation, 
and  quitted  the  parish  during  the  pro- 
gress of  the  suit;  upon  which  the  de- 
fendant undertook  to  indemnify  him 
from  all  costs  of  the  suit,  if  he  would 
suffer  the  defendant  to  defend  in  his, 
the  plaintiff's,  name.  The  vicar  hav- 
ing succeeded  in  the  suit,  the  plain- 
tiff's attorney  paid  him  the  costs  in- 
curred before  as  well  as  after  the  de- 
fendant's promise  of  indemnity: — 
Held,  that  there  was  a  sufficient  con- 
sideration for  the  defendant's  promise 
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AWARD. 


to  indemnify  the  plaintiff  from  all 
the  costs  of  the  suit.  Adams  v.  Dan- 
sey,  245 

ATTACHMENT- 

See  Practice,  6,  36,  52. 

ATTACHMENT  OF  PRIVI- 
LEGE. 

See  Peactkk,  18. 


ATTORNEY. 

K  In  an  actioa  againat  an  attor* 
ney  for  negligence  in  the  prosccutioa 
of  a  fcHraaer  action  brought  by  ike 
plaintiir  against  two  other  sttomeya 
(partners)  far  ne^igence  in  conduct^ 
iog  the  defence  of  the  pkintiff  in  an 
action  which  had  been  previously 
brought  against  him^  and  in  which 
the  deekration  aUeged,  that,  in  con- 
sequence of  the  negligence  of  those 
attornqrS)  judgment  by  defiuih  bad 
been  signed  against  the  fdainttff,  and 
sudi  further  proecedings  had,  that 
dual  judgment  was  afterwards  sign* 
edy  and  execution  issued  against  him ; 
and  the  defendant  in  that  action  only 
produced  the  Produ>nf»taries'be<^,  in 
which  all  judgments  by  default  were 
entered,  in  proof  of  that  allegation, 
and  the  plaintiff  was  nonsuited;  upon 
which  he  commeDced  anactbn  against 
the  defendant  for  not  having  procured 
proper  evidenee  of  that  judgment : — 
Heidf  that,  as^^it  was  not  a  direet  al- 
legation of  a  judgment  on  record, 
with  a  plea  (distinctly  putting  it  in 
issue,  the  not  producing  the  record 
of  the  judgment  vras  not  such  a  want 
of  skill  or  diligence,  or  gross  negli- 
gence, by  the  defendant,  as  to  make 
him  answerable  to  the  plaintiff.  Gode^ 
fray  v.  Dalton,  149 

2.  The  plaintiff  may  compromise 
an  action  with  the  defendant  without 


consttking  his  attorney;  and,  if  the 
latter  afbnrwarda  proeeed  in  the  ac« 
tion,  in  order  to  secure  his  costs,  he 
is  bound  to  make  out  a  dear  case  of 
colluakm  between  the  phuntiff  and  de« 
fendant  to  deprive  him  of  such  coats* 
Nelson  v.  Wilson^  385 

3.  An  attorney  suing  out  process 
in  a  cause  in  which  he  himself  is  plain- 
tiff, need  not  indorse  thereon  his  name 
and  place  of  abode.  HamiUon  v. 
Jones^  525 

4.  To  entitle  an  attorney  to  privi- 
lege from  arrest,  he  must  shew  that 
he  is  actually  practising  at  the  time; 
a  solitary  instance  of  employment  at 
an  election  will  not  suffice.  Anonym 
mous^  810 

5.  A  bill  of  coats  for  business  done 
under  a  commission  of  bankrupt^ 
need  not  bedeliveredy  signed  by  tkeaft^ 
torttey,  amonth  before  actioa  bcongfat 
thereon.     Hamtkm  ▼•  /ones,       868 

AWARD. 

1.  Where  a  verdict  wae  taken  for 
the  plaintiff  at  JNTtM  Prttw,  sul^eet  U> 
an  awaic^  and  after  the  arbitrator  had 
heard  the  evidence  for  both  parties, 
but  before  the  order  of  lefereoee  was 
made  a  rule  of  Courts  the  plaintiff  re- 
voked the  authority  of  the  atbitratcnr, 
by  deed»  and  proceeded  in  the  action 
— the  Court  refiised  to  stay  the  pro* 
ceedings.     Green  v.  PoU^  193 

2.  By  a  Judge's  order,  the  defen- 
dant was  required,  within  a  limited 
time,  to  deliver  to  the  plaintiff  parti« 
culars  of  set*off,  and,  in  de&ult  there- 
of, the  defendant  was  to  be  precluded 
from  giving  evidence  in  support  of  bis 
set-off  at  the  trial.  The  defendant 
neglected  to  comply  with  the  terms 
of  the  order,  and  the  cause  was  after- 
wards referred  by  an  order  of  Nisi 
Prius;  and  after  the  arbitrator  had 
proceeded  with  the  reference,  a  Judge, 
during  the  Assizes,  made  an  order  for 
tlie  delivery  of  the  particulars  of  the 
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defendant's  Kt^Mi-^HeH  that  he 
had  no  authority  so  to  do  under  the 
atatute  1  (7^.  4»  c.  55,  s.  5,  as,  aAer 
the  order  of  re£nrenee,  the  cause  was 
^  out  of  Court.  Askmfrth  v.  Heutk" 
eaiej  396 

S.  The  plaintiff  diartered  a  ship  to 
the  defendants.  The  charter-partj 
ccntaiiicd  a  adpulataon  that  the  ship 
should  proceed  to  New  ZemUmd^  and 
that,  when  arrived,  the  master  should 
give  notice  of  the  hsct  to  the  defen- 
dants' agent  there,  and  wast  foarteen 
days  for  areturo  cargo ;  but  that,  if  die 
agent  of  the  defiendaass  shouUt  give 
Dotiee  of  his  determination  not  to  load 
the  ship  with  a  return  cas^o  at  Nem 
Zealand^  the  voyage  should  be  at  an 
end,  and  the  delendaota  should  pay  a 
dead  finei^  of  600L  The  ship  ae- 
eor£iigly  proceeded  to  i^Av  Zcaiandf 
and  the  master,  after  waitiag  the  ne« 
cessary  time,  andjmj&ng  ao  agent  t^ 
the  d^tndanta  ihere^  went  round  to 
Batama^  and  there  obtained  for  tfa« 
ship  a  much  more  valuable  freight 
than  she  would  have  earned  under  the 
diartcT'-party,  sSket  taking  into  con- 
sideration the  increased  expenses  and 
the  del^  of  the  circoisous  voyage. 
Ab  aetiair  was  brought  by^  the  owner 
to  recover  from,  the  fteighters  the 
500/.  dead  freight.  The  cause  was 
referred;  and  the  arbilrailor,  taking 
into  account  the  larger  freight  earned 
by  the  ship  oo  the  homeward  voyage, 
directed  the  verdict  to  be  enteved  for 
eme  ekdUmg  damages,  for  the  general 
breach  of  contract: — The  Court  re- 
fused to  set  aside  the  award.  Stani- 
forth  V.  LfMy  829 


BAIL. 

See  Practice,  38. 

1.  The  defendant,  on  being  arrest- 
ed, gave  bail  to  the  Sheriff  fbr  his  ap- 
pearance; but,  before  the  return  of 
the  writ,  or  putting  in  and  perfecting 


the  bail  above,  he  was  convicted  ^ 
'  felony,  and  remained  in  crimhud  cus^ 
tody  until  the  opinion  of  the  twelve 
Judges  upon  a  point  reserved  should 
be  ascertatned.  The  Court,  upon 
payment  of  costs  by  the  bail  below, 
and  pattmg  the  plaintiff  in  the  same 
sitaatiou  as  if  bail  above  had  been  put 
in  in  due  time,  allowed-  four  days  Am 
putting  in  aad  perfecting  special  bail; 
ahhougb  the  time  ibr  so  doiny  had 
expired  when  anappKcation  was  made 
by  the  bail  below  to  enlaige  the  thne 
for  perfecting  special  bail,  or  render* 
ing  the  defendant  in  dieir  dischairge. 
Joyee  y^  Frmtt^  S5 

2.  Bail  above  halving  justified,  they 
consented  to  a  eagw^vk  being  given 
upon  such  terms  as  might  be  agreed 
on  between  the  plaintiff  and  the  de«* 
fendant  (their  principal).  Defaidtiwaa 
made  at  the  time  the  debt  and  costa 
weie  to  be  paid  by  the  terms  of  die 
cognovit^  and  a  negotiation  afterwards 
!  took  place  between  the  parties,  but 
was  of  no  avail.  The  plaintiff  sued 
out  writs  of  scire  fmduu  against  the 
'  bail,  and  signed  judgment  thereon, 
without  giving  diem*  notice  that  the 
negotiation  was  at  an  end,  or  that  the 
co^faooil  remained  uasafisfied:--The 
Court  ordered  the  writa  and  subse-^ 
quent  proceedings  to  be  set  aside. 
CharleUm  v.  Morru^  114* 

d.  The  Court  ordered  a  rule  fer  the' 
allowance  of  bail*  to  be  discharged  (no 
cause  being  shewn  to  the  contrary), 
the  bail  having,  on  their  jutftificaiion,- 
perjured  themselves  as  to  the  amount 
of  their  property.  But  the  Court 
refused  to  order  the  defendant  to  be 
detained  in  custody  in  another  suit, 
as  it  was  not  shewn  that  he  was  privy 
to  the  perjury  of  the  bail,  and  the 
only  remedy  a^^nst  them  is  by  in-^ 
diotment.    Baring  v.  Waters^     IZS- 

4.  Where  special  bail  have  been  put 
in,  but  have  omitted  to  justify,  the 
Sheriff  may  put  in  feesh  bail  and  ren- 
der the  defendant,  even  after  an  at-' 
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tachment  has  issued  against  him  for 
not  obeying  a  rule  to  bring  in  the* 
body.     HandUon  v.  Jonet^  454 

5.  The  plaintiff's  attorney  left  two 
writs  of  «ct.  fa.  at  the  Sheriff's  office, 
and  directed  that  they  should  be  re* 
turned  nihU^  at  the  same  time  express^ 
ing  apprehension  lest  the  proceedings 
should  come  to  the  knowledge  of  the 
bail: — The  Court,  at  the  instance  of 
the  bail,  ordered  the  proceedings  to 
be  set  aside.     WiUon  v.  Biden^   6$7 

6.  In  the  case  of  bail  by  affidavit, 
where  time  had 'been  allowed  to  an- 
swer affidavits  impeachmg  their  suffi- 
ciency, the  Court  refused  to  allow  the 
defendant  in  the  mean  time  to  justify 
fresh  bail.     Ling's  BaO,  576 

7.  Holy  Thursday  is  not  a  juridi- 
cal day,  and  therefore  not  to  be  reck- 
oned as  one  of  the  four  clear  days  for 
a  scu  fa*  against  bail  to  lie  in  the 
office.     Scoit  V.  Larkmt^  748 

BAIL-BOND. 
See  Practice,  16. 

BAIL  IN  ERROR. 

.  1 .  The  Court  discharged  with  costs 
a  rule  for  setting  aside  an  execution 
issued  after  the  allowance  of  a  writ 
of  error,  and  the  ju8ti6cation  of  bail 
in  error — the  writ  of  error  being  ob- 
tained for  the  mere  purpose  of  delay, 
and  the  bail  being  men  of  straw. 
Fuller  V.  Coombe,  792 

BANKRUPT. 

See  AOBSEMENT,  1. 

1.  Two  of  three  partners,  bankers, 
ordered  the  doors  and  windows  of  the 
bank  to  be  closed,  and  a  placard  was 
posted  on  the  door,  announcing  that 
they  had  suspended  payment: — Held^ 
that  this  was  a  beginning  to  keep  house 
within  the  third  section  of  the  statute 
6  Geo,  4,  c.  16,  and  an  act  of  bank- 


ruptcy, although  neither  of  the  part- 
ners lived  in  the  banking-bouse.  Cttm^ 
fning  V.  Baily^  SB 

2.  One  of  three  partners,  bankent, 
lef  this  house  alBaik^  and  went  to  Loj^ 
dan^  to  raise  funds;  and,  having  fail- 
ed in  his  efforts  to  do  so,  he  remained 
there  three  days: — Held^  that  the 
Jury  were  warranted  in  findii^  that 
he  absented  himself  with  an  intent  to 
delay  his  creditors.  IbUL 

$•  A  bill  of  exchange  is  a  chattel, 
and  within  the  third  section  of  the 
statute  6  Geo.  4,  c  1 6 ;  and  a  fraudu- 
lent delivery  or  transfer  of  such  bill 
by  a  trader  to  a  creditor  constitutes 
an  act  of  bankruptcy.  Ihid. 

4.  The  plaintiff,  an  uncertificated 
bankrupt,  in  order  to  try  the  validity 
of  the  commission  issued  against  him, 
arrested  his  assignees,  upon  an  affida- 
vit that  they  were  indebted  to  him  for 
money  had  and  received  to  his  use. 
The  assignees  having  given  bail  to 
the  Sheriff,  the  Court  ordered  the 
bail-bonds  to  be  ddivered  up  to  be 
cancelled,  on  their  entering  a  common 
appearance.  Chambers  v.  Bemascom^ 

£18 

5.  The  question,  when  a  trader 
ceases  to  trade,  is  purely  for  the  con- 
sideration of  the  Jury.  Dance  v. 
Wyaii,  «01 

6.  An  insolvent  debtor,  in  his  peti- 
tion to  the  Insolvent  Court,  having 
stated  that  he  had  been  declared  a 
bankrupt : — HeU  that  the  provisional 
assignee  might  institute  iHrooeedings 
to  try  the  validity  of  the  commissioo. 

Ibid. 

7.  The  plaintiff,  assignee  of  a  bank- 
rupt, having  died,  and  another  assig- 
nee having  been  appointed  in  his 
stead,  the  rule  to  enter  a  suggestion 
of  such  death  on  the  record,  in  pursu- 
ance of  the  statute  6  Geo.  4,  c  16,  a. 
67,  is  absolute  in  the  first  instance. 
fVestall  V.  Sturges^  217 

8.  An  execution  sued  out  upon  a 
final  judgment,  after  a  judgment  by 
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nil  ctfcti,  falls  within  the  proviso  of 
the  108th  section  of  the  statute  6  Geo. 
4»  c.  16,  which  comprises  all  judg- 
ments by  default,  and  cannot  be  re- 
strained to  judgments  by  default  by 
the  consent  or  collusion  of  the  parties; 
and  tlie  words  "  obtained  by  default, 
confession,  or  nil  dicil"  apply  to  a 
judgment  obtained  before^  as  well  as 
after  the  passing  of  the  act.  Cuming 
¥•  Wehford,  288 

9.  An  act  of  bankruptcy  by  lying 
in  prison  twenty-one  days,  under  the 
statute  6  Geo,  4,  c.  16,  s.  5,  does  not 
relate  to  the  first  day  of  the  imprison- 
ment, as  such  act  is  not  complete  un- 
til the  twenty-one  days  have  elapsed. 
Moser  v.  Newnuin^  838 

10.  A  commission  of  bankrupt 
was  sued  out  against  a  trader,  in 
1822,  when  a  deposition  was  made 
before  the  commissioners,  proving 
the  act  of  bankruptcy.  The  depo- 
nent died  shortly  ailerwards,  and  no 
proceedings  were  taken  under  the 
commission  until  1827.  The  deposi- 
tion was  not  enrolled  until  March^ 
1828,  when  it  was  inroUed  in  the 
mode  prescribed  by  the  5  Geo.  2,  c 
80,  s.  41,  and  also  under  the  95th 
section  of  the  statute  6  Geo,  4,  c.  16: 
— Heldf  that  the  deposition  was  not 
admissible  in  evidence,  the  statute  5 
Geo.  2,  having  been  repealed  by  the 
statute  6  Geo,  4;  and  thstt  the  92nd 
section  of  that  statute,  which  makes 
depositions  conclusive  evidence  of  the 
matters  therein  contained,  is  prospec- 
tive, and  applies  only  to  commissions 
to  be  sued  out  after  the  passing  of 
that  act.  Key  v.  Goodwin^  341 

11.  Where  the  defendant  obtained 
his  certificate  as  a  bankrupt,  after  is- 
sue joined,  and  before  trial,  but  did 
not  plead  it  puis  darrein  continuance^ 
and  the  plaintiff  proceeded  to  trial  and 
obtained  judgment — the  Court  refus- 
ed to  order  an  exoneretur  to  be  enter- 
ed on  the  bail  piece,  although  the 
plaintifi^s  attorney  knew,  before  the 


trial,  that  the  defendant  had  got  his 
certificate; — because  the  bail  were 
still  in  a  condition  to  render  the  de- 
fendant Humphreys  v.  Knight,  370 

12.  But  held,  that  he  was  entitled 
to  be  discharged  on  a  summary  appli- 
cation to  the  Court  under  the  6  Geo, 
4,  c.  16,  s.  121.  S.  C.  $76 

18.  A  coach  proprietor,  after  com- 
mitting an  act  of  bankruptcy,  which 
was  unknown  to  the -defendant,  re- 
quested him  to  accept  a  bill  of  ex- 
change for  98/.,  at  three  months*  date, 
for  his,  the  bankrupt's,  accommoda- 
tion. The  defendant  accepted  the 
bill,  which  the  bankrupt  immediately 
indorsed,  and  gave  to  a  creditor  in 
payment  for  com.  After  thu  trans- 
action, but  on  the  same  day,  the  bank- 
rupt i^eed  to  sell  the  defendant  four 
horses  for  70/.  as  part  of  the  amount 
of  the  acceptance.  But,  to  accom- 
modate the  bankrupt,  the  defendant 
allowed  him  to  run  the  horses  in  his 
coach  for  nearly  six  weeks;  at  the 
expiration  of  which  period  they  were 
delivered  to  the  defendant,  who  paid 
the  bill  when  it  became  due.  The 
Jury  found  that  the  sale  of  the  horses 
was  hondjidcf  and  returned  a  verdict 
for  the  defendant: — HeU  however, 
that  the  transaction  was  not  protect- 
ed by  the  82nd  section  of  the  6  Geo. 
4,  c.  1 6,  as  it  only  amounted  to  a  set- 
off of  the  price  of  the  horses  against 
a  by-gone  debt,  and  was  not  a  payment 
by  the  bankrupt  within  the  meaning 
of  the  act ;  and  the  Court  directed  a 
new  trial.  Carter  v.  Breton^        424i 

14.  A  general  plea  of  bankruptcy 
under  the  6  Geo.  4,  c.  16,  s.  126, 
must  pursue  the  words  of  the  statute, 
and  conclude  to  the  country.  Sheen 
V.  Garrett,  525 

15,  A  ship-broker  is  subject  to  the 
bankrupt  laws,  falling  within  the  de- 
scription in  the  2nd  section  of  the  6 
Geo.  4,  c.  16 — *'  bankers,  brokers f 
and  persons  using  the  trade  or  profes* 
sion  of  a  scrivener,  receiving  other 
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iDoi's  moneys  or  estatet  ioio  tbeir 
tn»t  or  custody."  Pott  r.  Turner,  55 1 

16.  A  porcbaaer  is  not  bound  to 
take  a  doubtM  title.  Therefore, 
where  the  Yendora  derived  title  under 
an  assignment  nade  by  a  fKtj  for 
the  benefit  of  ins  creditors^  in  itself  an 
aet  of  bankruptcy: — Held^  that  tbey 
could  not  conqiel  the  pnrehaser  to  ac- 
cept the  title,  wrdiout  proof  that  tbere 
was  no  creditor  in  a  situation  to  sue 
out  a  commission  against  tlie  assignor. 

Ibid. 

17.  The  husband  of  one  of  two 
co^heiresses  became  bankrupt  after 
an  abatement: — HeU  that  his  right 
to  bring  a  writ  of  entry  passed  to  hie 
assignees  by  the  bargain  and  sale 
mder  die  coomMsion.  MitckeUv. 
Hughes,  577 

18.  One  of  two  partners,  after  an 
act  of  bankmptcy  by  him  ahme,  paid 
to  the  agent  of  a  creditor  a  debt  due 
from  the  firm,  the  agent  having  no* 
tice  of  such  act  of  bankruptcy: — 
Held,  that  tlm  was  not  a  payment 
protected  by  the  82nd  section  of  the 
6  Geo. 4,  c.16;  the  moiety  of  the 
partnership  property  bdonging  to  the 
bankrupt  partner  being  by  the  act  of 
bankruptcy  vested  in  his  assignees; 
and,  as  to  the  moiety  of  the  solvent 
partner,  the  payment  being  made 
without  authority,  as  the  bankruptcy 
destroyed  the  in^lied  agency  result- 
ing from  the  partnership.  Cranen  v. 
Edmondson.  622 

19.  The  assignees  of  a  bankrupt 
are  not  bound  by  a  sale  under  a  for- 
mer superteded  commission;  but  may 
recover  back  the  property,  although 
the  purchase  were  strictly  bw^  fide. 
Gould  v.  Skoyer,  6d5 

£0.  A  bankrupt  cannot  be  cafied 
as  a  witness  either  to  support  or  to 
defeat  the  commission,,  or  even  to  cxf 
plain  a  doubtful  act,  whidi  might  or 
might  not  be  an  act  of  bankruptcy. 
Sayer  y.  Gamett,  7iJ4 

iil.  A  trader,  in  a  state  of  insol-' 


voncy,  and  ooneeala^  kinseif  fn 
hk  geaeral  creditors,  after  a  secret 
act  of  bankruptcy,  in  port  payment  of 
a  debt,  ddivered  a  bill  of  exchange  to 
a  creditor  who  was  acquainted  with 
hra  place  of  retreat,  and  widi  whom 
he  was  m  fiieadiy  oommnmcatmn ^-^ 
Held,  that  this  was  not  a  payment 
protected  by  the  8£nd  section  of  die 
statute  6  Cfeo»  4,  e.  16.  BagnaU  v. 
Andrews,  6S9 

BARON  AND  FEME. 

See  Practice,  1. 

BILL  OF  EXCEPTIONS- 
See  Pkacticb,  24. 

BILLS  OF  EXCHANGE. 

See  Agreement,  1. 

1.  A  bin  of  exchange  is  a  diattd« 
and  within  the  third  section  of  the 
statute  6 Geo.  4,  c.  16;  andafhmdn* 
lent  delivery  or  translier  of  snch  bifi 
by  a  trader  to  a  creditor,  constitates 
an  act  of  bankruptcy.  Cmmmng  v. 
Baify,  80 

2.  In  an  action  by  the  drawer 
against  the  acceptor  of  a  bill  of  ex- 
change, the  latter  obtained  a  rule  to 
stay  proceedings,  on  payment  of  debt 
and  costs,  and  die  ddivery  of  die  bfll 
to  him : — Held,  that  the  rule  was  com- 
plied with,  by  the  delivery  of  the  bill 
by  the  i^aintiff,  akhoogh  he  had  ob- 
literated his  naaoe  and  cancelled  the 
date ;  £or,  if  the  defendant  had  sus- 
tained aa  injury  by  the  erasures,  he 
had  his  renwiy  by  action.  Tomlmtw. 
Lanremee,  54 

3.  Althou^  the  2nd  section  of  the 
statute  1  &  S  Gt9*  4,  c.  78,  requires 
an  acceptance  of  an  inland  biU  of  ex.** 
change  to  be  in  writing  upon  the  biU, 
yet  the  drawer,  in  an  action  agamat 
the  acceptor,  need  not  aver  in  lus  de- 
claration that  die  acceptance  was  in 
writing.  Chadky.  Beldam,         275 


BOND. 


CARRIER. 


901 


'  4.  Tbe  defendant  drew  a  bill  of 
exchange  upcm  one  7*.,  for  tbe  accom* 
modation  of  one  ILf  who  waa  consH 
derablj  indebted  to  tbe  plaintiff,  and 
who  proeured  T,*s  aceeptance:> — 
Held,  that  the  drawer  was  entitled  to 
notice  of  the  dishonour  of  the  billi 
notwithstanding  the  acceptor  had  no 
assets  of  his  in  his  hands,  and  had  in« 
formed  him,  prior  to  the  bill  becom- 
ing due,  that  he  would  not  provide 
for  it — he  having  a  reasonable  expec- 
tation that  it  would  be  provided  for 
by  R.f  and  having  a  remedy  over 
against  him  in  case  he  was  called 
upon  to  pay  it.  Lafiiie  v.  SlaUetf  457 
5.  One  W»  drew  a  bill  upon  the 
defendant,  to  whom  he  was  in  the 
habit  of  consigning  goods  for  sale. 
Tlie  bill  was  accepted,  but  neither 
party  at  the  time  knew  the  state  of 
the  account  between  them.  It  after- 
wards appeared  that  the  balance  of 
the  account  was  considerably  in  fa- 
vour of  the  defendant  when  he  accept- 
ed the  bill: — Hdd^  that,  notwith- 
standing, it  was  not  an  accommoda- 
tion bill.  BagnaU  v.  AndrewSf     899 

BOND. 

See  Ibtterest. 

1.  The  plaintiff  declared  in  debt 
on  a  bond  conditioned  for  payment  of 
10002.  The  defendant  in  his  plea 
set  out  a  deed  poll,  which,  after  recit- 
ing that  the  plaintiff  would  become 
entitled,  on  the  decease  of  the  defen- 
dant, to  750Lf  in  right  of  the  ^aintiff's 
wife,  by  virtue  of  a  deed  of  settle- 
ment on  her  marriage,  and  that  the 
defendant  had  given  a  bond  to  the 
plaintiff  for  1000/.  (the  bond  declared 
on),  the  plaintiff  and  his  wife  released 
the  sum  of  750/.,  and  the  plaintiff 
covenanted  that  be  would  not  require 
payment  of  the  lOOOiL  secured  by  the 
bond,  nor  claim  interest  for  the  same 
during  the  life  of  tlie  defendant;  and 
that,  in  case  the  bond  should  be  as- 
signed by  the  plaintiff,  and  the  de- 


fendant should  be  reqnired  by  tbe  as- 
signee to  pay  the  principal,  thej^ain- 
tiff  would  pay  the  defendant  interest 
for  the  same  durii^  the  defendant's 
life: — Held,  that  the  deed  poll  did 
not  operate  as  a  defeaaance  of  the 
bond,  and,  consequently,  that  it  was 
no  answer  to  an  action  by  Ae  assignee 
in  the  name  of  the  obKgee.  Morlef  r. 
Pteatf  905 

BROKER. 

K  A  ship-broker  is  sabfect  to  the 
badcrupt  laws,  falhng  within  the  de^ 
scriptioD  in  the  2nd  section  of  the  9 
Geo  Ay  c.  16 — "  bankers,  hroluTey  and 
persona  using  the  trade  or  professioii 
of  a  scrivener,  leceiviBg  other  men's 
monies  or  estates  into  their  trust  or 
custody."  PoU  V.  Tumtr,  551 

2.  The  plaintiff,  a  broker,  bemg 
employed  bjr  the  defendant  to  obtain 
freight  for  a  vessel,  entered  into  an 
agreement  for  a  charter-party  with 
one  E.  The  defendant  reiused  to 
ratify  the  contract: — Held^  that  the 
plaintiff  was  not  entitled  to  commis-* 
sion.  Broad  v.Thonuu,  732 

CAPIAS  AD  RESPONDENDUM. 

See  Peacticb,  12,  13,  42,  53. 

CAPIAS  AN  SATISFACIEN- 
DUM. 

See  Practice,  10,  19,  41,  51. 

CARRIER. 

1.  The  law  implies  a  duty  in  the 
owner  of  a  vessel,  whether  a  general 
ship,  or  hired  for  the  ^^lecial  purpose 
of  the  voyage,  to  proceed  without  un- 
necessary deviation  in  the  usual  and 
customary  course.  Daoh  v.  Garrett^ 

540 

2.  The  defendant  received  on  board 
his  barge  certain  lime  to  be  conveyed 
for  the  plaintiff  from  Bemiy  Clif  to 
London.    The  master  deviated  from 
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the  usual  and  customary  course  of  the 
voyage,  without  any  justifiable  cause, 
and,  whilst  the  barge  was  out  of  her 
course,  she  encountered  a  storm,  and 
the  sea  communicating  with  the  lime 
caused  it  to  ignite,  whereby  the  barge 
and  cargo  were  lost:— //e^,  that  the 
damage  sustained  by  the  plaintiff  was 
sufficiently  proximate  to  the  wrongful 
act  of  the  defendant,  to  form  the  sub- 
ject of  an  action.  Dams  v.  Garrett^  540 
d.  The  plaintiff,  who  was  about 
to  proceed  from  S.  to  London^  by  the 
defendants*  coach,  received  from  one 
Cr.,  at  a  village  near  6*.,  a  parcel  con- 
taining a  50^  bank-note,  with  instruc- 
tions to  book  it  at  the  defendants'  of- 
fice at  S.  The  plaintiff  neglected  to 
book  the  parcel  at  jS.,  but  placed  it  in 
a  carpet-bag  containing  wearing  ap- 
parel. The  bag  and  its  contents  were 
lost.  In  an  action  against  the  de- 
fendants for  negligence,  the  Jury  hav- 
ing returned  a  verdict  for  the  plain- 
tiff for  the  value  of  the  wearing-ap- 
parel only — ^The  Court  refused  to 
increase  the  verdict  by  the  amount  of 
the  note.  MUes  v.  Cattle^  630 

• 

CERTIFICATE. 

See  Practice,  27. 

CHARTER-PARTY. 

See  AwAKDf  3. 

l,Thedefendants  below  (ship-own- 
ers) chartered  a  ship  to  one  ^.,  on  a 
voyage  to  Calcutta  and  back,  stipulat- 
ing (among  other  things),  thatjS.should 
have  the  command  of  the  vessel;  and 
that  the  crew  and  all  the  ship's  stores 
should  be  provided  by  the  owners 
— B»  paying  a  freight  of  S5f .  per  ton, 
per  month,  part  to  be  paid  in  cash  on 
executing  the  charter-party,  other 
part  by  bills  on  Calcutta^  and  the  ba- 
lance to  be  secured  by  the  transmis- 
sion of  the  bills  taken  for  the  home- 
ward freight  to  certain  persons  in 
London,  in  trust  to  pay  tliereout  such 


balance  as  might  be  due  to  the  own- 
ers, and  to  pay  the  residue  to  B,  And 
it  was  further  provided,  that  an  agent 
should  be  put  on  board  by  the  own- 
ers, who  should  have  the  sole  ma- 
nagement and  superintendence  of  the 
ship's  stores  and  provisions ;  and  that, 
if  B,  should  be  guilty  of  any  breach 
of  the  charter-party,  it  should  be  law- 
ful for  such  agent  to  appoint  another 
commander.  The  puuntifis  below 
(with  knowledge  of  the  above  charter- 
party)  shipped  goods  .  on  board  the 
vessel  in  the  Ea$t  Indies  for  London, 
These  goods  were  never  delivered 
pursuant  to  the  bills  of  lading: — 
Held,  that  B,  alone  was  responsible 
to  the  shippers  for  such  non-ddivery, 
he  being  owner  of  the  vessel  pro  hdc 
vice,     Newberry  v.  CoUin^  876 

COGNOVIT. 

See  Costs,  1. 
Practice,  5. 

COMMISSION. 
See  Broker,  £• 

COMMON. 

See  Incwsure-Act. 
Trespass. 

CONDITION. 
See  Lease,  2. 

CONDITIONAL  PROMISE. 
See  Statute  of  Limitations,  1,  S,  5. 

COPYHOLD. 
See  Devise,  1,2« 

COSTS. 

1 .  J.S,  having  given  a  cogn&vit  for 
a  certain  sum,  with  a  stay  of  execu- 
tion, afterwards  mor^aged  certain 
premises  as  a  security  for  the  payment 
of  that  sum,  and  it  was  provided, 
that,  in  case  of  default  of  payment,  it 


COSTS. 


COSTS. 
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should  be  lawful  for  the  mortgagee 
to  issue  execution  on  the  judgment, 
and  to  levy  the  costs  of  the  judgment, 
and  all  other  costs  and  charges  what' 
soever  attending  the  same.  The  mort- 
gagee having  levied,  his  right  to  the 
goods  seized  under  the  writ  was  dis- 
puted in  an  action  brought  against 
him  by  the  assignees  of  the  mortga- 
gor, who  had  become  bankrupt;  and 
they  having  obtained  a  verdict,  a  new 
triid  was  granted  on  the  application 
of  the  mortgagee,  in  which  he  suc- 
ceeded, on  the  ground,  that  the  mort- 
gagor was  not  a  trader  within  the 
bankrupt  laws: — Heldt  that  the  mort- 
gagee could  not  claim  the  costs  of  the 
first  trial  from  the  mortgagor,  as  costs 
or  charges  attending  the  judgment  un- 
der the  cognovit.  Doe  A.  Holt  v.  Roe^ 

177 

2.  The  mortgagor,  on  the  levy  be- 
ing made,  gave  the  Sheriff  notice  that 
the  goods  seized  belonged  to  him 
jointly  with  /mother  person,  upon 
which  the  Sheriff  impanneled  a  Jury 
to  determine  to  whom  the  property 
belonged : — Held^  that  the  mortgagee 
was  entitled  to  claim  of  the  mortga- 
gor the  costs  of  the  inquisition,  if  the 
mortgagee  had  paid  them  to  the  Sher- 
iff, and  the  Court  referred  it  to  the 
Prothonotary  to  ascertain  that  fact. 

Ibid. 

3.  In  an  action  of  debt  on  a  bail 
bond  against  three  defendants  jointly, 
one  of  them  pleaded  his  bankruptcy 
and  certificate  in  bar,  upon  which  the 
plaintiff  entered  a  noUe  prosequi  as  to 
him,  and  filed  a  replication  as.  to  the 
two  others.  The  plainti£&  had  notice 
that  one  of  the  defendants  had  be- 
come bankrupt  before  plea  pleaded : 
— Ueld^  that,  notwithstanding,  the 
latter  was  not  entitled  to  his  costs  un- 
der the  statute  8  Elix*  c.  2,  s.  2. 
Booth  V.  Middlecoat,  1 82 

4«  The  plaintiffs  having  arrested 
the  defendant,  and  held  him  to  bail 
for  1123/.  and  consented  at  the  trial 
to  take  a  verdict  for  710/.,  they  hav- 


ing, at  the  time  of  the  arrest,  a  sum 
of  407/.  belonging  to  the  defendant 
in  their . hands : — Heldt  that. he  was 
entitled  to  his  costs  under  the  statute 
43  Geo,  3,  c.  46,  s.  3,  as  the  balance 
was  the  sum  ultimately  due  to  the 
plaintiffs,  afler  deducting  the  latter 
sum,  although  the  account  on  which 
the  balance  was  due  was  a  joint  ac- 
count between  the  defendant  and  a 
third  person.  Forster  v.  fVeston,  276 

5.  The  statute  SSc9  Wm,  3,  c.  1 1 , 
8.  1,  does  not  extend  to  an  action 
on  the  case  for  a  malicious  prosecu- 
tion ;  although  the  plaintiff  allege  in 
his  declaration,  that  the  defendant 
maliciously  caused  him  to  be  appre- 
hended by  virtue  of  a  magistrate's 
warrant,  and  to  he  falsely  imprisoned^ 
and  detained  in  prison  for  a  long  time* 
Therefore, 'where  one  of  four  several 
defendants  was  acquitted,  and  a  ver- 
dict was  entered  for  him  accordingly: 
— Held^  that  he  was  not  entitled  to 
his  costs  under  the  above  statute. 
Murray  v.  Nicholls^  280 

6.  In  a  joint  action  of  assumpsit 
against  three  defendants,  two  of  them 
pleaded  together,  and  the  third  by 
another  attorney.  The  two  former 
only  appeared  at  the  trial,  and  a  ver- 
dict having  been  found  for  the  de- 
fendants generally,  judgment  was 
signed  and  costs  taxed  by  these  two, 
and  paid  by  the  plaintiffs.  The  Court, 
on  the  motion  of  the  third  defendant, 
refiised  to  direct  the  Prothonotary  to 
review  the  taxation,  and  allow  his 
costs.  Smith  V.  Campbellf  469 

7.  A  defendant  having  been  arrest* 
ed  a  second  time  for  a  sum  which  had 
been  demanded  in  a  former  action, 
wherein  he  had  before  been  held  to 
special  bail,  and  the  plaintiff  had  ob- 
tained a  verdict  for  a  part  of  his  de- 
mand, and  costs* — ^The  Court  ordered 
the  defendant  to  be  discharged  on 
filing  common  bail.  Hamilton  v.  Janes^ 

868 

8.  A  bill  of  costs  for  business  done 
under  a  commission  of  bankruptcy 
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DEED. 


DEVISE. 


need  not  be  delivered  signed  by  the  at- 
torney a  month  before  action  brought 
thereon.     HamUon  v.  /onet,      868 

COUNTY  COURT. 

1.  The  plaintiff  haying  signed  in- 
terlocutory judgment  in  a  county 
court  for  want  of  a  plea,  and  given 
the  defendant  notice  of  executing  a 
writ  of  inquiry,  the  defendant,  on  the 
day  previously  to  its  execution,  sued 
out  a  writ  ofpone  to  remove  the  cause 
in  this  Court: — Held  to  be  regular, 
as  the  cause  might  be  removed  at  any 
time  before  the  Sheriff's  Jury  were 
sworn;  and  the  Court  refused  to 
award  aprocfdbicfo.  Godley  y.  Mars^ 
den,  138 

COVENANT. 

Stfe  Lease,  1. 

1.  Tenant  for  life,  remainder  over, 
by  indenture  demised  to  the  lessee, 
liis  executors,  &c.,  for  the  term  of 
fifteen  years,  without  any  express 
covenant  for  quiet  enjoyment.  The 
lessee  was  evicted  by  the  remainder- 
man, after  the  death  of  the  tenant  for 
life,  but  before  the  expiration  of  the 
fifteen  years: — Held,  that  the  lessee 
could  not  maintain  an  action  of  cove- 
nant against  the  executor  of  the  ten- 
ant for  life  in  respect  of  such  eviction. 
Adams  v.  Gibney,  491 

DEAD  FREIGHT. 

See  AwARB,  8. 

DEBT. 

See  Practice,  16,  26. 

DECEIT. 

See  Action  ok  the  Case,  1,  8. 

DEED. 
See  AaEEEMXKT,  1. . 


DEMURRER. 

See  Pleading,  6,  7,  8. 

DEVISE. 

1 .  Devise  to  two  trustees  and  the 
survivor  of  them,  or  the  executors  or 
administrators  of  such,  of  all  the  tes* 
tator's  freehold  messuages,  and  also 
all  his  stock  or  shares  in  the  fnnds, 
and  aU  money  in  hand  and  debts  due 
to  him,  and  all  shares  or  property 
whereof  he  might  be  possessed  or  en- 
titled to,  upon  trust  for  testator's 
wife  and  children ;  the  frediold  to  be 
sold,  and  an  equal  division  to  be 
made  among  the  children  and  their 
heirs,  after  Sie  death  of  the  wife,  and 
all  die  children  had  attained  the  age 
of  twenty-one.  The  testator  after- 
wards made  a  codicil,  by  which  he 
directed  his  copyhold  estate  to  be 
transferred  to  his  wife  until  the  ex- 
piration of  the  leases,  and,  after  that 
time,  as  soon  as  conv^ient,  or  with- 
in one  year,  to  be  sold  for  the  bene- 
fit of  the  children  and  their  heirs, 
as  directed  in  the  will: — Held,  first, 
that  the  copyhold  estate  did  not  pass 
to  the  trustees  by  the  will  or  codicil ; 
and  secondly,  that  the  interest  of  the 
wife  in  such  estate  determined  on  the 
expiration  of  the  leases.  Chapman  v» 
Prickett,  404 

2.  A  testator,  after  directing  that 
his  debts  should  be  paid,  and  giving 
various  pecuniary  legacies  to  his  chil- 
dren, gave  and  bequeathed  to  his  wi- 
dow **  the  whole  of  his  remainii^ 
property,  in  the  Bank  o£  England  or 
otherwise,  and  also  a  freehold  house 
in  St.  B,;  also  a  freehold  estate  in 
St.  A,  (with  other  freehold  lands 
enumerated);  also  a  copyhold  estate 
of  the  manor  of  E,  B, ;  also  a  lease- 
hold estate  in  St.  A,,  with  all  right 
and  title  to  the  same: — Held,  that 
the  widow  took  an  estate  in  fee-simple 
in  the  freehold,  and  a  customary  fee 
in  the  copyhold  estate.  Sharp  v. 
Sharp,  445 


EJECTMENT. 


EMBLEMENTS. 
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3«  Testator  devised  all  his  real  and 
personal  estate  '*  unto  the  heir^at- 
lam  of  Mrs.  /L,  of  B.^  in  the  county 
of  P. ;"  and,  in  case  such  heir-at-law 
should  die  without  issue,  then  '*  to 
the  next  heir-at-law  of  the  said  Mrs. 
/{.,  and  his  or  her  issue*"  Mrs.  R,, 
of  J?i^  was  ^fotn^  at  the  time  of  the 
death  of  the  tesUtor : — HM^  that  the 
eldest  son  of  Mrs.  R,  took  an  estate 
tail  in  the  real  estates  devised  by  the 
said  will,  as  heir-at-law.  Came  v. 
R^eh,  862 

DISTRESS. 
See  Action  on  the  Case,  4. 

EJECTMENT. 

See  EviDBNct,  4. 
Practice,  17. 

1«  Service  of  a  copy  of  a  declara- 
tion and  notice  in  ejectment  on  a  wo- 
man upon  the  premises,  who  repre- 
sented herself  to  be  the  wife  of  the 
tenant  in  possession: — Held  suffi- 
cient. Doe  d.  Walker  v.  Roe,         1 1 

2.  A  notice  to  a  weekly  tenant, 
whose  tenancy  commenced  on  a  WedL- 
neiday,  to  quit  on  Friday^  provided 
his  tenancy  commenced  on  a  Friday^ 
or,  otherwise,  at  the  end  of  his  ten- 
ancy, next  after  one  week  from  the 
date  of  the  notice: — Held  sufficient. 
Doe  d.  Campbell  v.  Scott,  20 

3.  In  shewing  cause  against  a  rule 
nisi  in  ejectment,  under  the  statute 
1  Geo*  4,  c.  87 f  calling  on  the  tenant 
to  undertake,  in  case  a  verdict  should 
pass  for  the  plaintiff)  to  give  him 
judgment  of  the  term  next  preceding 
the  time  of  trial,  and  to  enter  into  a 
recognizance  for  the  costs,  an  affida- 
davit  of  the  tenant  was  produced, 
which  stated,  that,  on  the  ^8th  Sep- 
tember^ he  received  a  notice  to  quit 
on  the  25th  March  following,  and 
that  the  plaintiff's  steward  had  after- 
wards agreed,  by  parol,  to  re-let  bim 
the  premises,  and  that  he  had  held 
them  under  such  parol  agreement : — 


HeU  first,  that  the  notice  to  quit, 
beii^  for  a  customary  half  year,  was 
sufficient;  and  secondly,  that  the  affi- 
davit by  the  tenant  was  not  sufficient- 
ly precise,  as  he  should  have  stated 
for  what  period,  or  on  what  terms,  he 
retook  die  premises  under  the  parol 
agreement.    Roe  d.  Durant  v.  Doe, 

391 

4.  The  Court  will  not  permit  a 
Dooi'tgagee  to  come  in  and  defend  as 
landlord  in  an  action  of  ejectment, 
under  the  statute  11  Geo.  2,  c.  19,  a. 
13,  unless  he  shews  that  the  a^lica- 
tion  is  made  at  his  instance  and  re- 
quest, and  that  he  is  bond  fide  inter- 
ested in  the  result  of  the  suiL  Doe 
d.  Pearson  v.  Roe,  437 

5.  In  ejectment,  where  the  tenant 
has  been  admitted  to  defend,  and  has 
entered  into  the  recognizance  to  pay 
damages  and  costs,  in  pursuance  of 
the  statute  1  Geo.  4,  c.  87,  s.  1,  in  m- 
titling  such  recognizance,  the  name  of 
the  tenant  should  be  inserted  in  place 
of  that  of  the  original  nominal  de- 
fendant. Roe  d.  Durant  V.  Doe,     531 

6.  In  ejectment,  where  the  defen- 
dant has  given  the  undertiddngto  giv^ 
the  plaintiff  judgment  of  the  term 
preceding  the  trial,  in  case  he  shall 
obtain  a  verdict,  and  has  also  entered 
into  the  recognizance,  with  two  sure- 
ties, to  pay  costs  and  damages,  both 
which  are  required  by  the  1  Geo.  4, 
c.  87,  s.  1,  he  cannot  afterwards  sue 
out  a  writ  of  error  upon  the  judg- 
ment, so  as  to  operate  a  stay  of  pro- 
ceedings, without  entering  into  a  fur- 
ther recognizance  wUk  two  sureties, 
with  condition  pursuant  to  the  provi- 
sions of  the  16  &  17  Car.  2,  c.  8,  s. 
3.  Roe  d.  Durant  Y,  Moare^         761 

EMBLEMENTS. 

1 .  A  lease  of  lands  contained  a  con- 
dition, "that,  if  the  lessee  should 
commit  an  act  of  bankruptcy  where- 
on a  commission  should  issue,  and  he 
should  be  declared  a  bankrupt,  or  if 
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EVIDENCE. 


EVIDENCE. 


he  should  become  insolvent,  or  incur 
any  debt  upon  which  any  judgment 
should  be  signed,  ent;^red  up,  or  given 
against  him,  and  on  which  any  writ 
of  fieri  faciaSy  or  any  other  writ  of 
execution,  should  issue,  it  should  be 
lawful  for  the  lessor  to  re-enter  into 
the  demised  premises,  and  the  same 
again  to  have,  re- possess,  and  enjoy, 
as  in  his  former  estate."  The  teiiant 
gave  a  warrant  of  attorney,  upon 
which  judgment  was  entered  up,  and 
his  goods  taken  in  execution  and  sold, 
and  a  commission  of  bankrupt  after- 
wards issued  against  him.  The  les- 
sor entered  for  the  forfeiture: — HeU 
that  he  was  entitled  to  the  emble- 
ments,  Davis  y.Eyton^  620 

ENTRY,  WRIT  OF. 
See  Writ  of  Ektry. 

ERROR,  WRIT  OF. 
See  Ej£CTM£nt,  6« 

EXECUTION. 
See  Peacticb,  5, 1 0, 1 9, 80, 41 ,  45, 5 1 . 

EVICTION. 

See  Covenant. 

EVIDENCE. 

See  Attorney,  2. 

1.  If  a  person  who  is  called  as  a 
witness  may  receive  an  immediate 
bene6t  or  injury  by  the  determina- 
tion of  the  cause  in  which  he  is  call- 
ed, his  testimony  is  not  admissible: 
— therefore,  a  remainder-man  in  tail 
is  not  a  competent  witness  for  a  prior 
tenant  in  tail,  in  ejectment  brought 
by  the  latter  to  try  the  validity  of  a 
recovery  suffered  by  a  former  tenant 
in  tail.  Doe  d.  Lord  Teynham  v. 
Tyler,  29 

2.  Proof  that  the  plaintifFhad  been 
made  the  subject  of  laughter  at  a 


public  meeting,  is  admissible,  as  iden- 
tifying him-  with  the  subject  of  the  li- 
bel, and  as  a  proof  of  the  conse- 
quences which  had  necessarily  result- 
ed to  him  from  its  publication.  Ccok 
V.  Ward,  99 

8.  An  examined  copy  of  an  affida- 
vit filed  by  the  proprietor  of  a  news- 
paper at  the  stamp-office,  did  not  cor- 
respond in  terms  with  the  title  of  the 
paper  when  produced  in  evidence, 
but  the  sub^listributor  of  stamps  pro- 
duced the  paper  in  which  the  alleged 
libel  was  published,  and  said  that  he 
believed  that  the  defendant  was  the 
proprietor,  and  that  he  had  accounted 
and  paid  duties  on  advertisements  in- 
serted therein: — Held,  that  it  was 
sufficient  evidence  to  go  to  a  Jury,  of 
a  publication  by  the  defendant.  Ibid, 

4.  In  ejectment,  one  of  the  plain- 
tiff's witnesses  stated,  on  cross-exa* 
mination,  that  he  had  prepared  an 
agreement  or  lease  in  writing,  be* 
tween  the  plaintiff  and  A.  7*.,  i^tive 
to  the  premises  sought  to  be  recover- 
ed, and  that  he  had  heard  the  latter 
say,  that  he  held  the  premises  under 
the  plaintiff,  but  not  that  he  held  un- 
der the  agreement:— /TiffM,  that  ne- 
vertheless the  plaintiff  was  bound  to 
produce  the  agreement,  as  its  exist- 
ence was  shewn  by  one  of  his  own 
witnesses.  Fenn  d.  Tkomai  t.  Gri/*- 
fiihs,  299 

5.  A  commission  of  bankrupt  was 
sued  out  against  a  trader,  in  1822, 
when  a  deposition  was  made  before 
the  commissioners,  proving  the  act  of 
bankruptcy.  Thedeponent  died  short* 
ly  afterwards,  and  no  proceedii^ 
were  taken  under  the  commission  un- 
til 1827.  The  deposition  was  not 
enrolled  until  March,  1828,  when  it 
was  inroUed  in  the  mode  prescribed 
by  the  5  Geo,  2,  c.  SO,  s.  41,  and  al- 
so under  the  95th  section  of  the  su- 
tute  6  Geo.  4,  c.  16: — Held,  that  the 
deposition  was  not  admissible  in  evi- 
dence, the  sutute  5  Geo^  2  having 


EXONERETUR. 

been  repealed  by  the  statute  6  Qeo.  4, 
C.16;  and  that  the  92nd  section  of  that 
statute,  which  makes  depositions  con- 
clusive evidence  of  the  matters  there- 
in contained,  is  prospective,  and  ap- 
plies only  to  commissions  to  be  sued 
out  afler  the  passing  of  that  act.  Key 
V.  Goodwin^  341 

6.  Quaere^  whether  a  paper  con- 
taining entries  of  accounts  by  a  de- 
ceased steward,  who  debited  himself 
with  sums  received  on  the  one  side, 
and  discharged  himself  by  disburse- 
mente  on  the  other,  and  at  the  end 
was  an  entry  in  his  handwriting,  stat- 
ing that  he  had  paid  the  balance  to 
his  employer,  is  admissible  in  evi- 
dence? Doe  d.  Lord  Teynham  r. 
Tyler,  377 

7.  Where  a  witness  remains  in 
Court  aAer  an  order  has  been  made 
requiring  all  witnesses  to  retire,  it  is 
in  the  discretion  of  the  Judge  at  JVi- 
si  Prius  to  admit  or  reject  his  testi- 
mony, according  to  circumstances. 
Parker  v.  APfVilliam^  480 

8.  A  bankrupt  cannot  be  called  as 
a  witness  either  to  support  or  to  de- 
feat the  commission,  or  even  to  ex- 
plain a  doubtful  act,  which  might  or 
might  not  be  an  act  of  bankruptcy. 
Sayer  v.  Garneitt  7  34 

9.  To  take  a  case  oat  of  the  sta- 
tute of  limitations,  the  plaintiff  offer- 
ed to  prove  by  oral  testimony  a  writ- 
ten promise,  conformable  to  the  9 
Geo,  4,  c.  14,  the  document  itself  be- 
ing lost:— /fe/</,  that  such  secondary 
evidence  was  admissible.  Haydon  v. 
JVilliams,  8 1 1 


EXCESSIVE  DISTRESS. 
See  Action  on  the  Case,  4. 

EXONERETUR. 

See  Peactice,  27. 


FIXTURES. 
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VOL.  IV. 


I      FALSE  REPRESENTATION. 
See  Action  on  the  Case,  1,  3, 

FIERI  FACIAS. 

See  Practice,  80. 

FINES  AND  RECOVERIES. 

1.  By  rule  of  Court,  Mich.  39 
Geo,  3,  all  captions  of  fines  in  Scot- 
land  must  be  taken  before  advocates 
and  clerks  to  the  signet.  But  where 
the  property  was  of  small  value,  and 
the  deforciants  (ten  in  number)  lived 
at  a  great  distance  from  Edinburgh, 
and  the  dedimus  was  directed  to  four 
commissioners,  one  of  whom  was  a 
magistrate  and  a  notary  public,  the 
Court  permitted  the  fine  to  pass. 
Hack,  plaintiff;  McGregor  and  others, 
deforciants,  9 

2.  l*he  Court  permitted  a  recovery 
to  pass,  although  the  warrants  of  at* 
torney  of  four  vouchees  were  on  two 
separate  pieces  of  parchment.  Saw^ 
bridge,  demandant;  Jeyes,  tenant; 
Parsons  and  others,  vouchees,     119 

8.  The  Court  refused  to  allow  a 
fine  to  be  perfected,  where,  through 
the  negligence  of  the  clerk  of  the  at- 
torney to  whom  it  had  been  entrusted, 
the  papers  had  been  mislaid  before 
the  fine  had  reached  the  Chirogra- 
pher's  office.  Hooper,  plaintifl'; 
Green,  deforciant,  52  i 

4.  The  acknowledgment  of  a  war- 
rant of  attorney  for  suffering  a  reco- 
very in  Wales  may  be  taken  by  an 
attorney  of  the  Court  of  Great  Ses- 
sions, altliough  the  tenant  to  the  prcc' 
cipe  do  not  reside  within  the  princi- 
pality. Lavies,  demandant;  Dawkins, 
tenant;  Evans,  vouchee,  789 

FIXTURES. 
See  Landlobd  and  Tenant,  2. 
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INFANT. 


INSOLVENT  DEBTOR. 


FORFEITURE. 
See  Lease,  2. 

GUARDIAN, 

1.  Where  an  infant  sues  by  guar- 
dian, who-  is  sworn  to  be  in  insolvent 
circumstances,  the  Court  will  require 
him  to  give  security  for  cdsts.  Mann 
V.  Bertherif  215 

HEIR-AT-LAW. 
See  Devise. 

HOLY  THURSDAY. 
See  Pbactxce,  50. 

'     HUSBAND  AND  WIFE. 
See  Pbactxoe,  1 . 

INCLOSURE  ACT. 

1.  In  replevin  for  seizing  cattle  al- 
leged  to  be  damage  feasant,  the  plain- 
tiflP  pleaded  a  right  of  common  over 
the  locus  in  quo,  awarded  him  by  the 
commissioners  under  an  act  for  in- 
closing the  waste  lands  of  O.,  by 
which  the  award  of  the  commission- 
ers was  declared  to  be  final  unless  ap- 
pealed from  by  an  action  upon  a 
feigned  issue  to  be  brought  at  the 
next  or  the  following  Assizes: — 
Held,  first,  that,  after  the  expiration  of 
the  time  limited  for  disputing  the 
award,  the  original  right  of  common 
of  the  plaintiff  could  not  be  called  in 
question — secondly,  that  the  corpora- 
tion of  G.,  who  were  mentioned  in 
the  act  as  lords  of  the  manor,  and  re- 
ceived under  it  an  allotment  in  lieu  of 
their  manorial  rights,  were  bound  by 
the  act.     Phillips  v.  Maile,         770 

INFANT. 
1.  Where  an  infant  sues  by  guar- 


dian, who  is  sworn  to  be  in  inaolveat 
circumstances,  the  Court  will  reqoira 
him  to  give  security  for  costs.  Maun 
V.  Ber^en^  215 

INSOLVENT  DEBTOR. 

See  Landlord  and  Tenant,  3. 

U  A  warrant  of  attorney  executed 
by  a  trader  to  one  of  his  creditors, 
authorized  him  to  enter  up  judgment 
and  sue  out  execution  forthwith,  and 
he  did  so  four  days  at\er  the  in8tra« 
ment  waa  executed,  and  the  Jury 
found  that,  when  it  was  given,  the 
defendant  meant  to  take  £e  fakoefii 
of  the  Insolvent  Debtors*  Act'sr- 
Heldf  to  be  a  charge  upon,  or  aasigv- 
ment  of  the  estate  and  efiects  of  tfaci 
insolvent,  within  the  32nd  section  of 
the  statute  7  Geo.  4,  c  57,  and  void 
aa  against  the  aaaigaeea  of  the  inaol* 
vent.     Sharpe  ▼.  Thomas,  87 

2.  The  assignment  of  an  insolvent's 
estate  and  efiecta  to  the  provisional 
assignee  gives  him  a  right  to  sue,  and 
the  i6th  section  of  the  statute  7  Geo.  4, 
c.  57,  which  enacts,  that  it  shall  be 
lawful  for  such  assignee  to  sue  in  hit 
own  name,  if  the  Court  shall  so  pr* 
cfer,  is  only  affirmative  of  hia  right, 
and  it  is  not  necessary  that  he  ahould 
previously  obtain  the  order  of  the 
Court  for  that  purpose.  Dance  v. 
Wyatt,  201 

3.  An  insolvent  debtor,  in  his  pe- 
tition to  the  Insolvent  Court,  having 
stated  that  he  had  been  declared  a 
bankrupt: — Held,  that  the  provi- 
sional assignee  might  institute  pro- 
ceedings to  try  the  validity  of  the 
commission.  Ibid* 

4.  The  plaintiff,  being  in  priaon 
for  debt,  assigned  all  his  effects  to 
the  provisional  assignee,  and  was 
afterwards  discharged  under  the  In- 
solvent Debtors*  Act.  During  the 
time  of  his  imprisonment,  the  defen* 
dants,  as  agents  of  his  landlord,  broke 
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open  the  outer  door  of  his  house,  no 
one  being  within,  and  distrained  his 
furniture  for  rent  in  arrear.  The 
plaintifi)  when  he  went  to  prison,  led 
his  wife  in  possession  of  the  house, 
but  she  had  left  it  on  a  visit  three 
days  before  the  distress  was  made: — 
HeU  that  the  interest  in  the  house 
being  vested  in  the  provisional  as- 
signee by  the  assignment,  the  plaintiff 
had  not  a  property  in  the  goods,  or  a 
constructive  possession,  so  as  to 
maintain  trespass  against  (he  defen- 
dants for  breaking  into  his  house,  un- 
less he  shewed  that  his  wife  bad  con- 
tinued in  possession  with  the  assent 
of  the  assignee.   Tapham  v.  Dent,  264 

5.  The  defendant,  a  prisoner  in  a 
county  gaol,  was  brought  up  under 
the  Lords'  Act  before  a  Judge  at  the 
Assizes,  who,  after  examining  the 
note  for  the  payment  of  his  allow- 
ance, and  the  affidavit  verifying  the 
plaintiflTs  signature  to  the  note,  or- 
dered the  defendant  to  be  remanded. 
The  Court  held,  that  the  decision  of 
the  Judge  was  final  as  to  the  remand- 
ing the  defendant,  and  that  they  had 
no  power  to  interfere  or  direct  him 
to  be  discharged,  unless  the  party  at 
whose  suit  he  was  in  custody  had  not 
complied  with  the  terms  of  the  note, 
after  the  defendant  had  been  so  or- 
dered to  be  remanded.  Briggs  v. 
Sharpe,  £69 

6.  A  prisoner  charged  in  execution 
for  a  debt  under  900^.,  and  afterwards 
for  another  debt  of  500/.,  may  still 
be  brought  up  under  the  compulsory 
clauses  of  the  Lords'  Act,  at  the  suit 
of  the  execution-creditor.  Womev' 
sley  V.  Bousfield^  5 SB 

7.  A  prisoner  brought  up  under 
the  compulsory  clauses  of  the  Lords' 
Act,  in  Trinity  Term,  and  remanded, 
was  ordered  to  be  brought  up  again 
in  the  following  term,  notwithstand- 
ing that  more  than  the  sixty  days  al- 
lowed by  the  statute  would  then  have 
elapsed.   S.  C.  539 

MN  N  2 


INSPECTION  OF  PAPERS. 

1.  A  rated  parishioner  having  sued 
the  churchwardens  in  trespass  for 
turning  him  out  of  a  vestry  room: — 
HeU,  that  he  had  a  right  to  inspect 
and  take  extracts  from  the  paritb 
books,  without  paying  any  costs  to 
the  person  producing  them.  NeweU 
V.  SimpkiUf  894 

2.  The  plaintiff  in  his  declaration 
alleged,  that  the  defendant  had  agreed 
to  take  him,  the  plaintiff,  into  his,  the 
defendant's,  service  for  a  year,  and, 
at  the  expiration  of  that  period,  to 
take  him  into  partnership.  Pleas, 
firsty  the  general  issue;  secondly ,  that 
there  was  no  agreement  or  memoran- 
dum in  writing,  as  required  by  the 
statute  of  frauds*  Replication,  that 
there  was  an  agreement  in  writing; 
on  which  issue  was  joined: — HeUi^ 
that  the  defendant  was  entitled  to  in- 
spect the  agreement,  although  it  was 
sworn  that  it  consisted  only  of  a  let- 
ter written  by  the  defendant's  agent. 
Blogg  V.  Kent,  483 

8.  The  defendants  were  sued  as 
directors  of  an  incorporated  companyi 
for  mismanagement  of  the  company's 
affairs.  The  Court  refused  to  allow 
them  to  inspect  the  books  kept  by  the 
company  during  the  period  of  their 
directorship,  the  affidavit  of  the  mo- 
tion not  stating  such  inspection  to  be 
material  or  necessary  to  their  defence 
to  the  action.  Imperial  Gat  Com* 
pany  v.  Clarke^  727 

INTEREST. 

1 .  Interest  is  only  allowed  by  law 
upon  mercantile  securities,  or  in  those 
cases  where  there  has  been  an  express 
promise  to  pay  interest,  or  where  such 
promise  is  to  be  implied  from  the 
usage  of  trade  (as  in  the  case  of  bills 
of  exchange,  &c.,)  or  other  circum- 
stances.    Foster  v.  Weston,  589 

2.  A,,  B.f  and  C,  by  an  instrument 
under  seal,  engaged  to  pay  to  the 
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plaintiffs  1500/.,  in  goods,  in  equal 
payments,  at  three,  five,  and  seven 
months;  in  failure  of  which  they 
thereby  rendered  themselves  liable 
*'  to  be  sued  and  proceeded  against/or 
the  amount :" — Heidf  that  this  con- 
tract did  not  entitle  the  plaintiffs  to 
interest  upon  the  amount  from  the  re- 
spective days  of  payment.  Foster  v. 
H^etton^  589 

INTERESTED  WITNESS. 
See  EviDENCB,  1,  6,  8. 

JOINT-STOCK  COMPANY. 

1.  Certain  persons  met  for  the  pur- 
pose of  forming  a  joint-stock  com- 
pany. Directors  were  appointed,  and 
advertisements  and  a  prospectus  were 
issued,  describing  the  company  as  hav- 
ing a  capital  of  600,000/.,  divided  into 
12000  shares  of  50/.  each,  and  stat- 
ing that  the  concerns  of  the  company 
were  to  be  regulated  by  a  deed  of 
settlement  and  an  act  of  Parliament; 
and  that  all  persons  who  did  not  exe- 
cute the  deed  within  thirty  days  after 
it  was  ready,  were  to  forfeit  all  share 
and  interest  in  the  concern.  No  act 
of  Parliament  was  ever  applied  for. 
About  7500  shares,  in  all,  were  al- 
lotted. One  third  of  the  sharehdders 
only  paid  the  first  deposit  on  their 
shares;  one  sixth  paid  the  second; 
and  only  sixty-five  signed  the  deed 
(amongst  whom  was  one  of  the  de- 
fendants). A  book  containing  the 
names  of  the  shareholders  (those  of 
the  defendants  among  the  rest),  was 
prepared  by  the  secretary^  and  shewn 
by  him  to  the  plaintiffs,  as  an  induce- 
ment to  them  to  trust  the  company; 
but  it  did  not  appear  that  this  was 
done  with  the  knowledge  or  assent  of 
the  defendants*  A  further  advertise- 
ment was  afterwards  issued  by  tlie  di- 
rectors, declaring  the  shai«s  of  those 
who  had  neglected  lo  pay  xhe  instal- 
ments to  be  forfeited^— /ftf/f/,  that 


the  mere  circumstance  of  applying 
for  shares,  and  paying  the   deposit 
thereon,  did  not  constitute  the  de- 
fendants partners  in  the  concern,  they 
not  having  signed  the  deed,  or  done 
any  other  act  to  identify  themselves 
with  the  company;  and  that  the  fact 
of  their  names  appearing  (without 
their  knowledge  or  assent)  in  the 
book  shewn  to  the  plaintiffii  was  not 
a  holding  of  themselves  out  to  the 
world  as  partners,  so  as  to  render 
them  liable  for  the  debts  of  the  com- 
pany.    Fox  V.  CUftoHf  676 
ft.  The  defendants  were  appointed 
directors  of  a  joint-stock  company  for 
supplying  the  town  of  Brighten  vrith 
water,  attended  meetings  of  the  di- 
rectors, and  accepted  and  paid  the 
first  instalment  upon  the  number  of 
shares  required  to  qualify  them  to  act 
as  directors.     The  resolutions  enter- 
ed into  at  the  first  formation  of  the 
company,  and  the  prospectus  subse- 
quently issued,  stated  that  an  act  of 
Parliament  would  be  applied  for  to 
regulate  and  establish  the  company. 
After  the  defendants  had  ceased  to 
attend  meetings  of  the  company,  the 
directors  advertised  for  tenders  for 
the  excavation  of  reservoirs,  and  em- 
ployed the  plaintiff  to  do  the  neces« 
sary  works: — HeU,  that  the  defen- 
dants (they  having  once  accepted  the 
office  of  directors,  and  not  having 
since  done  any  act  to  divest  them- 
selves of  the  responsibility  attached 
to  that  character)  were  liable  to  the 
plaintiff  for  the  work  done  by  him, 
although  they  were  not  actually  par- 
ties to  tlie  contract,  and  although  no 
act  of  Parliament  for  incorporating 
the    company  had    been    obtained. 
Doubleday  v.  Muakett^  750 


LANDLORD  AND  TENANT. 

1.  A  notice  to   a  weekly  tenant, 
whose  tenancy  commenced  on  a  Wed- 
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neaday,  to  quit  on  Friday^  provided 
his  tenancy  commenced  on  a  Friday^ 
or  otherwise  at  the  end  of  his  tenancy 
next  after  one  week  from  the  date  of 
the  notice : — Held  sufficient.  Doe  d. 
Campbell  v.  Scott,  20 

2.  A  pump  erected  by  a  tenant,  and 
80  fixed  as  to  be  removable  without 
injury  to  the  freehold,  may  be  taken 
away  by  him  at  the  expiration  of  his 
term,  as  being  an  article  of  domestic 
use  or  convenience,  Grymesv.Bow* 
eren,  143 

3.  The  statute  8  Anne^  c.  14,  s.  1, 
which  entitles  a  landlord  to  a  year's 
rent  on  an  execution  sued  out  against 
his  tenant,  applies  only  to  cases  where 
the  judgment  creditor  claims  adverse* 
ly  to  the  landlord,  and  not  where  the 
execution  is  sued  out  at  the  instance 
of  the  landlord  himself.  Therefore, 
where  a  creditor  signed  judgment  on 
a  warrant  of  attorney,  and  levied  un- 
der difi.fa.  for  the  amount,  af^er  the 
tenant  had  become  insolvent  and  sur* 
rendered  himself  to  prison,  where  he 
remained  until  he  was  discharged  by 
the  Insolvent  Debtors'  Court: — Held, 
that  the  landlord  could  not  retain  a 
year's  rent  which  was  paid  over  to 
him  by  the  SheriiTs  officer  from  the 
proceeds  of  the  sale,  and  that  the  as> 
signees  of  the  insolvent  were  entitled 
to  recover  it  back  in  an  action  for 
money  had  and  received.  Taylor  v. 
Lanyon^  316 

4.  A  notice  served  on  the  28th 
September^  requiring  the  tenant  to 
quit  on  the  25  th  March  following,  is 
sufficient — it  being  a  customary  half 
year.     Roe  d.  Durant  v.  Doe^       39 1 

5.  The  plaintiff  being  desirous  of 
taking  apartments  of  one  B.,  but  not 
willing  to  do  so  unless  the  defendant, 
the  superior  landlord,  would  relieve 
him  from  the  risk  of  having  his  goods 
distrained  for  B.'t  rent,  the  defendant 
engaged,  that,  as  long  as  the  plaintiff 
paid  B,  his  rent,  he  (the  defendant) 
would  never  trouble  the  plaintiff  or 
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his  property.  The  plaintiff  accord- 
ingly entered,  but  failed  in  the  due 
payment  of  his  rent i^Held,  that  the 
landlord's  right  of  distress  was  not 
Uken  away,  notwithsunding  that  the 
plaintiff  had,  before  the  distress  made, 
tendered  to  B.  the  balance  of  rent  due 
to  him.     fVeUh  v.  Rose,  484 

LEASE. 
See  Covenant. 

]  •  A,,  by  indenture  of  lease — re- 
citing that  the  lessees  had,  by  and  with 
the  permission  of  the  lessor,  and  of 
W,  S.  and  C.  F.  F.  (the  owners  of  the 
other  two  third  parts  of  the  demised 
premises),  taken  down  a  smelting- 
mill  belonging  to  them,  situate  upon 
part  of  the  waste  of  certain  manors, 
and  that  the  lessees  did  engage  to  erect, 
at  their  own  expense,  a  smeUing^mill 
of  larger  dimensions  upon  another 
part  of  the  waste,  which  mill,  &c.,  it 
had  been  agreed  should  be  the  pro- 
perty of  the  lessor,  W.  S.,  and  C.  F.  F.» 
in  lieu  of  the  said  mill,  &c.,  so  taken 
down-— demised  to  the  defendant  and 
five  others  an  undivided  third  part  of 
and  in  all  and  singular  the  mines,  ^c.^ 
then  opened  ox  discovered,  or  which 
during  the  continuance  of  the  demise 
might  be  discovered  under  the  said 
waste;  and  also  all  smelting-millsi 
&c.,  situate  upon  the  said  waste:  with 
liberty  to  the  lessees  to  sink  shafts,  and 
also  to  erect  or  build  upon  any  part  of 
the  waste  all  sudi  sroelting-mills  and 
other  buildings  as  might  be  requisite 
or  necessary  for  working  the  mines, 
and  washing,  dressing,  &c.,  the  ore  and 
minerals  raised  therefrom:  and  the 
defendant  covenanted  with  the  lessor, 
his  heirs  and  assigns,  that  the  leaaees 
should  keep  the  smelting^miil  engaged 
to  be  erected  by  them,  and  all  other  the 
buildings  already  erected,  and  which 
should  during  the  continuance  of  the 
demise  be  erected  near  to  the  said 
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mil],  and  all  watercourses,  &c.,  in 
good  and  sufficient  repair ,  and  yield 
up  the  same  in  good  repair  at  the  ex- 
piration of  the  term: — Held,  Jint, 
that,  upon  this  deed,  an  implied  co- 
venant aro^e  on  the  part  of  the  de- 
fendant to  erect  the  smelting-niil],  so 
as  to  enable  i^.,  the  lessor,  to  sue  for 
a  breach  thereof — Secondly,  that  such 
covenant  ran  with  the  land,  inasmuch 
as  It  affected  the  mode  of  enjoying 
the  demised  premises;  and  therefore 
that  an  action  of  covenant  might  be 
maintained  for  the  breach  by  an  as- 
signee of  the  reversion.  Easterly  v. 
SampsoHf  60 1 

2.   A  lease  of  lands  contained  a 
condition,  *'  that,  if  the  lessee  should 
commit  an  act  of  bankruptcy  whereon 
a  commission  should  issue,  and  he 
should  be  declared  a  bankrupt,  or  if 
be  should  become  insolvent,  or  incur 
any  debt  upon  which  any  judgment 
should  be  signed,  entered  up,  or  given 
against  him,  and  on  which  any  writ 
of  Juri  faciaSf  or  any  other  writ  of 
execution,  should  issue,  it  should  be 
lawful  for  the  lessor  to  re-enter  into 
the  demised  premises,  and  the  same 
again  to  have,  repossess,  and  enjoy, 
as  in  his  former  estate."    The  tenant 
gave  a  warrant  of  attorney,   upon 
which  judgment  was  entered  up,  and 
bis  goods  taken  in  execution  and  sold, 
and  a  commission  of  bankrupt  after- 
wards issued  against  him.   I'he  lessor 
entered  for  the  forfeiture : — Held^  that 
lie  was  entitled  to  emblements.     Da- 
vis  V.  Eyton,  8S0 

LIBEL. 

See  Pleading,  7. 

1.  It  is  a  libel  to  publish  a  ludi- 
crous story  of  an  individual  in  a  news- 
paper, if  it-  tend  to  render  him  the 
subject  of  public  ridicule,  although  he 
had  previously  told  the  story  of  him- 
aelf,     Cooky.  Ward,  99 


2.  An  examined  copy  of  an  affi* 
davit  filed  by  the  proprietor  of  a 
newspaper  at  the  stamp-office,  did 
not  correspond  in  terms  with  the  title 
of  the  paper,  when  produced  in  evi« 
dence;  but  the  sab-distribator  of 
stamps  produced  the  paper  in  which 
the  alleged  libel  was  published,  and 
said  that  he  believed  that  the  defen- 
dant was  the  proprietor,  and  that  he 
had  accounted  for  and  paid  duties  on 
advertisements  inserted  therein: — 
Held,  that  it  was  sufficient  evidence 
to  go  to  a  Jury  of  a  publication  by 
the  defendant.  Ibid. 

8,  Proof  that  the  plaintiff  had  been 
made  the  subject  of  laughter  at  a  pub- 
lic meeting,  is  admissible,  as  identify- 
ing him  with  the  subject  of  a  Nbel« 
and  as  a  proof  of  th^  consequences 
which  had  necessarily  resulted  to  him 
from  its  publication.  Ihid, 

4.  A  declaration  for  a  libd,  after 
an  inducement  that  one  fF.  C.  bad 
been  tried  and  convicted  of  murder, 
and  was  about  to  be  hanged  for  such 
crime,  alleged  that  the  defendant  pub- 
lished the  libel  of  and  concerning  the 
plaintiff)  without  averring  that  it  was 
published  of  the  plaintiff,  and  of  and 
concerning  the  matters  stated  in  Ae 
inducement: — Held^  neverthdesa,  to 
be  sufficient.  JlwL 

5.  In  an  action  for  a  libel,  the 
plaintiff,  in  the  inducement  to  his  de- 
claration, alleged,  that  he  had  been 
appointed  the  surveyor,  agent,  and 
steward  of  a  certain  company  or  so- 
ciety of  persons  called  the  New  Eng^ 
land  Company;  and  that,  in  such  ca- 
pacity, he  had  been  and  was  employ- 
ed by  the  said  company:  It  was  then 
averred,  that  the  defendant  published 
the  libel  of  the  plaintiff,  and  of  and 
concerning  his  said  business  and  em- 
ployment by  the  company: — Held^ 
that,  as  the  inducement  in  the  decla- 
ration contained  distinct  allegations 
that  the  plaintiff  had  been  appointed 
the  surveyor,  &c.,  &c.y  of  the  com- 
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pariy,  and  tliat  in  such  capacity  he  bad 
been  employed  by  them,  and  that  the 
defendant  published  the  libel  of  and 
concerning  the  plaintiff  and  his  eni'> 
ployment  by  the  company,  without 
reference  to  his  appointroenti  it  was 
not  necessary  for  him  to  prove  any 
actual  appointment  to  his  office,  either 
by  deed,  or  otherwise.  Rutherford 
ymEvans^  163 

6.  The  defendant  addressed  a  let- 
ter to  the  treasurer  of  a  public  com- 
pany, io  which  he  stated,  that  ''  the 
plaintiff  was  the  most  artful  scoundrel 
that  ever  existed,  and  that  he  was  in 
every  per8on!8  debt,  and  that  his  ruin 
could  not  be  long  delayed;*'  but  the 
writer  added, ''  that  he  had  never  diah 
closed  the  affair,  nor  ever  would,  ex- 
cept to  the  person  to  whom  the  letter 
was  addressed,  and  a  friend :" — HeU 
that  the  omission  of  the  latter  part  of 
the  letter,  in  the  declaration,  did  not 
constitute  a  ground  of  variance,  as 
the  charge  imputed  by  the  letter  re* 
mained  the  same  as  that  which  was 
contained  in  the  part  set  out  in  the 
declaration.  IM* 

7.  The  plaintiffs  having  obtained  a 
contract  for  the  supply  of  a  quantity 
of  African  timber  to  the  Navy  Board, 
agreed  to  divide  it  with  the  defen- 
dant's house,  the  latter  undertaking  to 
supply  the  plaintifis  with  their  moiety 
of  the  timber  at  a  certain  price,  and 
to  take  their  bills  for  the  amount. 
l*his  agreement  was  subsequently  a- 
bandoned  by  the  defendant,  on  some 
difficulty  arising  as  to  the  measure- 
ment of  the  timber ;  and  the  defen- 
dant wrote  to  Messrs.  ff*  ^  C,  of 
Sierra  Leone  (who  were  correspond- 
enu  and  debtors  to  his  firm),  a  letter 
strongly  reflecting  upon  the  character 
of  the  {daintifEs,  stating  them  to  be 
"  notorious  fpr  every  thing  but  fair 
dealing  and  a  strict  adherence  to  their 
engagements."  In  an  action  of  libel, 
it  was  left  to  the  Jury  to  say,  whe- 
ther the  letter  was  written  birly  and 


honestly,  or  with  a  malicious  inten- 
tion to  injure  the  plaintiffs.  The 
Jury  having  found  for  the  defendants 
— the  Court  directed  a  new  trial: — 
HeldahOf  that  the  transmission  of  the 
letter  by  the  defendant  to  Messrs  fV. 
4*  C,  was  sufficient  evidence  of  publi- 
cation by  him.     Ward  v.  Snuth^  59o 


LIMITATION  OF  ACTION. 

Under  Local  Act. 

1.  The  Brighton  paving  and  im-^ 
provement  act,  6  Geo,  4,  c.  clxxix,  s. 
^55,  enacts,  that  actions  against  per- 
sons proceeding  under  the  act  shall  be 
brought  within  six  calendar  months 
next  after  the  matter  or  thing  done. 
The  treasurer,  surveyor,  and  con- 
tractors under  the  act,  dug  a  sewer 
near  the  plaintiff^s  house,  in  conse* 
quence  of  which  the  foundation  was 
sunk,  and  the  walls  were  cracked : — 
Held^  that  the  plaintiff's  right  of  ac- 
tion was  limited  to  six  months  from 
the  day  the  cracks  were  occasioned, 
Lloyd  V.  fVigney,  ftft^ 


LIQUIDATED  DAMAGES. 

See  Award,  3. 

LORDS'  ACT. 
See  Insolvent  Debtor,  5,  6,  7. 

MEMORANDA,  621,  721,  722. 

NEW  TRIAL. 

See  Libel,  7. 

Practice,  23,  29,  47. 
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NONSUIT. 
See  Practics,  8,  14,  47. 


NOTICE  TO  QUIT. 

See  Landlord  and  Tenant,  1. 

1.  A  notice  served  on  the  28th  Sep^ 
tember,  requiring  the  tenant  to  quit 
on  the  25th  March  following,  is  sufH- 
cient^^it  being  for  a  customary  half 
year.     Roe  d.  Durant  v.  Doe^     891 

PARTNERS. 

See  Bankrupt,  1,  2,  18. 
Jojnt-Stock  Company. 

1 .  After  a  partnership  has  been  dis- 
solved, one  of  two  partners  has  no 
power  to  bind  the  other,  in  an  action 
brought  against  both  jointly,  by  giv- 
ing a  cognovit  to  pay  the  debt  and 
costs  as  between  attorney  and  client. 
Xatkbone  v.  Drakeford,  67 

PAWNBROKER, 

See  Usury,  2. 

PAYMENT. 

1.  The  plaintiff,  an  occupier  of 
lands,  having  been  sued  by  the  vicar 
for  tithes,  gave  up  the  occupation, 
and  quitted  the  parish  during  the 
progress  of  the  suit ;  upon  which  the 
defendant  undertook  to  indemnify 
him  from  all  costs  of  the  suit,  if  he 
would  suffer  the  defendant  to  defend 
in  his  (the  plaintiff's)  name.  The  vi- 
car having  succeeded  in  the  suit,  the 
plaintiff's  attorney  paid  him  the  costs 
incurred  before  as  well  as  after  the 
defendant's  promise  of  indemnity. 
The  plaintiff  afterwards  gave  his  at- 
torney a  promissory  note  for  the 
amount  of  the  costs  so  paid,  but 
which  was  not  at  maturity  when  he 
sued  the  defendant  on  his  promise : 


PLEADING. 

— Heldf  that  the  payment  of  such 
costs  by  the  plaintifi''8  attorney  was 
equivalent  to  a  payment  by  the  plain- 
tiff himself,  as  the  attorney  might  be 
considered  as  his  agent,  for  the  pur- 
pose of  making  such  payment.  Adams 
V.  Dansey,  2i5 

PLEADING. 
See  Libel,  5,  6. 

1.  In  trover  for  bank-notes,  sove- 
reigns, and  a  watch-seal,  the  defen- 
dant entered  an  appearance,  and  filed 
a  plea  as  follows: — And  the  said  de- 
fendant, by  /•  G,  W,,  who  has  been 
duly  appointed  solicitor  on  beiialf  of 
his  Majesty,  under  the  directions  of 
the  commissioners  of  his  Majesty's 
Customs,  and  who  acts  as  such'  soli- 
citor under  such  directions  in  this 
behalf,  comes  and  defends  the  wrong 
and  injury  when,  &c  The  plaintiff 
treated  Uiis  plea  as  a  nullity,  and 
signed  judgment  The  Court  set  the 
judgment  aside,  on  tlie  ground,  that 
the  plea  sufficiently  disclosed  that  the 
person  defending  as  attorney  was 
acting  in  matters  concerning  the  re* 
venue,  and  within  the  statutory  ex- 
emption of  the  9  Geo.  4,  c.  25.  West 
V.  Tatmton,  79 

2.  A  declaration  for  a  libel,  after 
an  inducement  that  one  H\  C.  had 
been  tried  and  convicted  o£  murder, 
and  was  about  to  be  hanged  for  such 
crime,  alles ed  that  the  defendant  pub- 
lished the  libel  of  and  concerning  the 
plaintiff,  without  averring  that  it  was 
published  of  the  plaintiff  and  of  and 
concerning  the  matters  stated  in  the 
inducement:— /^e/c2,  nevertbdeas,  to 
be  sufficient.     Cook  v.  Ward^       99 

3.  In  quare  impedit^  a  count  al« 
leged  an  innnemorial  right  in  the 
plaintiffs,  as  owners  of  messuages  and 
lands  within  a  chapelry  (which  lands 
were  charged  with  the  payment  of 
yearly  sums  for  the  repair  of  the  cha- 
pel), to  nominate  a  curate  and  pre<- 
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lent  bim  to  the  bishop;  and  it  was 
proved  tbat  part  of  the  repairs  of  the 
chapel  were  defrayed  out  of  the  poor- 
rates: — Held,  to  be  a  variance,  and 
that  the  evidence  did  not  support  the 
allegation.  Shepherd  v.  The  Bishop 
o£  Chester,  IdO 

4.  Qucere,  whether  there  can  be 
more  than  one  count  in  a  quare  impe^ 
dit?  Ibid. 

5.  The  plaintiff  declared,  that  the 
defendant,  intending  to  prejudice  him 
in  the  way  of  his  business  as  a  fruit- 
broker*  falsely  represented  to  /•  P., 
that  the  plaintiff  had  circulated  a  re- 
port in  a  sale-room  where  oranges  of 
/.  P.  were  selling,  that  he  the  plaintiff 
then  had  three  or  four  vessels  laden 
with  oranges,  between  Gravesendvod 
London;  by  reason  of  which,  J.  P, 
discontinued  to  deal  with  the  plain- 
tiff.— Proof,  that  the  defendant  re- 
presented the  plaintiff  to  have  said, 
that  there  were  three  or  four  vessels 
laden  with  oranges  between  Graves^ 
end  and  London : — Held,  a  fatal  va- 
riance.  Wood  V,  Adam,  208 

6.  The  phtintiff  declared  in  debt 
on  a  bond  conditioned  for  the  pay- 
ment of  1000/.  The  defendant,  in 
his  plea,  set  out  a  deed  poll,  which, 
after  reciting  that  the  plaintiff  would 
become  entitled,  on  the  decease  of 
the  defendant,  to  750/.,  in  right  of 
the  plaintiff's  wife,  by  virtue  of  a 
deed  of  settlement  on  her  marriage, 
and  that  the  defendant  had  given  a 
bond  to  the  plaintiff  for  1000/.  (the 
bond  declared  on),  the  plaintiff  and 
his  wife  released  the  sum  of  750/., 
and  the  plaintiff  covenanted  that  he 
would  not  require  payment  of  the 
1000/.  secured  by  the  bond,  nor  claim 
interest  for  the  same  during  the  life 
of  the  defendant;  and  that,  in  case 
the  bond  should  be  assigned  by  the 
plaintiff,  and  the  defendant  should  be 
required  by  the  assignee  to  pay  the 
principal,  the  plaintiff  would  pay  the 
defendant  interest  for  the  same  dur- 


ing the  defendant's  life: — Held,  that 
the  deed  poll  did  not  operate  as  a 
defeasance  of  the  bond,  and,  conse- 
quently, that  it  was  no  answer  to  an 
action  by  the  assignee  in  the  name  of 
the  obligee.  Morley  v.  Frear,      305 
7.  In  an  action  for  a  libel,  the 
plaintiff  alleged  in   his  declaration, 
that  the  defendant  had  published  of 
him  in  his  profession  or  business  of 
a  proctor,  that  he  had  been  suspend- 
ed three  times,  once  by  Lord  S.,  and 
twice  by  Sir  /.  N,     The  defendant, 
as  to  the  publishing  so  much  of  the 
libel   as  charged   the  plaintiff  with 
having  been  once  suspended  in  his 
profession  and  business  of  a  proctor, 
pleaded,  by  way  of  justification,  that 
he  had  been  suspended  by  Sir  /»  N., 
wherefore  the   defendant    published 
that  the  plaintiff  had  been  once  sus- 
pended in  his  profession  of  a  proctor: 
— Held,  that,  as  the  charge  was  se- 
verable, the  plea  was  good  on  de- 
murrer, and  an  answer  to  that  part  of 
the  charge.  Clarkson  v.  Lawson,  556 
8.  A  general  plea  of  bankruptcy 
under  the  6  Geo.  4,  c.  16,  s.  126,  must 
pursue  the  words  of  the  statute,  and 
conclude  to  the  country.    Sheen  v. 
Garrett,  525 

9,  The  defendant  received  on 
board  his  barge  certain  lime  to  be 
conveyed  for  the  plaintiff  from  Bern* 
h  ^^^  London*  The  master  de- 
viated from  the  usual  and  customary 
course  of  the  voyage,  without  any 
justifiable  cause,  and,  whilst  the 
barge  was  so  out  of  her  course,  she 
encountered  a  storm,  and  the  sea 
communicating  with  the  lime  caused 
it  to  ignite,  whereby  the  barge  and 
cargo  were  lost.  In  an  action  en  the 
case  for  the  loss  of  the  lime,  the  de- 
claration alleged  that  **it  was  the 
duty  of  &e  defendant  to  have  car- 
ried and  conveyed  the  lime  by  and 
according  to  the  direct,  usual,  and 
customary  way,  course,  and  passage, 
without  any  voluntary  and  unnecea* 
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aary  deTUiioii  or  departure  from,  or 
delay  or  hindrance  in  the  sam;'/'  and 
averred  the  loss  to  be  "  by  reason  of 
the  deviation  and  departure,  and  de*- 
lay  and  detention  out  of  such  usual 
and  customary  course  and  passage: 
— //tfM,  that  the  declaration  was  suf- 
ficient to  support  a  judgment  for  the 
plaintiff.    Davis  v.  Garrett^         540 

10.  Qvuertf  whether  a  conditional 
promise  relied  on  to  revive  a  debt 
barred  by  the  statute  of  lumtationSf 
ahould  not  be  declared  on  aa  such  ? 
Uaydtmv.WiUumi,  811 

11.  A  count  for  slander,  after  aa 
inducement  that  one  /.  P.  had  be- 
come a  bankrupt,  and  that  the  plain* 
tiff  was  about  to  prove  a  debt  justly 
due  to  him  by  /•  P.  under  a  commis* 
aion  theretofore  awarded  against  him, 
charged  the  defendant  with  saying, 
in  a  certain  discourse  had  with  the 
j^intiff  of  and  conoerning  the  mat- 
ters in  the  introductory  part  of  the 
count  mentioned,  and  of  and  con« 
ceming  him  in  his  trade  of  a  livery* 
■table  keeper — "  You  (meaning  the 
plaintiff)  are  a  regular  prover  under 
bankruptcy  (meaning  that  the  plain- 
tiff was  accustomed  to  prove  iictitioas 
debts  under  commissions  of  bank- 
ruptcy):"— Heidi  that,  the  tnntieiido 
being  larger  than  the  natural  meaning 
of  the  words,  the  count  was  ill,  for 
want  of  an  averment  that  it  had  been 
the  practice  of  the  defendant,  by  the 
words  complained  of,  to  impute  the 
proof  of  fictitious  debts  under  com- 
missions of  bankruptcy.  Alexander 
v.  Angki  870 

PONE. 

See  Practice,  15. 


PRACTICE. 

1.  Service  of  a  copy  of  a  declara- 
tion and  notice  in  ejectment  on  a 
woman  upon  the  premises,  who  re- 
presented herself  to  be  the  wife  of 


the  tenant  in  possession: — HeU^  suf* 
ficient.     Doe  d.  Walker  v.  Roe,     1 1 

2.  The8tatute8  &9  Wm.  8,  c.  11, 
does  not  apply  to  a  warrant  of  attor- 
ney given  as  a  security  for  the  pay- 
ment of  an  annuity,  and  therefore  the 
grantee  may  sign  judgment  and  sue 
out  execution  for  the  arrears  of  the 
annuity,  without  previonsly  assign- 
ing breaches  under  the  8th  section  of 
that  statute.  Shaw  v.  The  Marquis 
of  Worcester,  %\ 

8.  In  an  action  by  the  drawer  against 
the  acceptor  of  a  bill  of  exchange,  the 
latter  obtained  a  rule  to  stay  proceed- 
ings on  paynent  of  debt  and  costs^ 
and  the  delivery  of  the  Inll  to  him: — 
Held,  that  the  rule  was  complied  witii, 
by  the  delivery  of  the  bill  by  the 
plaintiff,  although  he  had  oUiftented 
hia  name,  and  cancelled  the  date;  for, 
if  the  defendant  had  sustained  uk  ia* 
jury  by  the  erasures,  he  bad  his  re- 
medy by  action.  TomUms  v.  Lem* 
rente,  S4 

4.  The  defendant,  on  being  arrest* 
edf  gave  bail  to  the  Sheriff  for  his  ap» 
pearance;  but,  before  the  return  of 
the  writ,  or  putting  in  and  perfecting 
bail  above,  he  was  convicted  of  fekwy, 
and  remained  in  criminal  custody*  on* 
til  the  opinion  of  the  twelve  Judges^ 
upon  a  point  reserved,  should  be  as- 
certained. The  Court,  upon  payment 
of  costs  by  the  bail  below,  and  put- 
ting the  plaintiff  in  the  same  situatioa 
as  if  bail  above  had  been  put  in  in  doe 
time,  allowed  four  days  for  putting  in 
and  perfecting  special  bail,  althoegfc 
the  time  for  so  doing  had  expired 
when  an  application  was  made  by  the 
bail  below,  to  enlarge  the  time  ki 
perfecting  the  bail,  or  rendering  the 
defendant  in  their  diacharge.  Joyce 
V.  Pratt,  55 

5.  Acogiioet<  to  pay  debt  and  costs 
as  between  attorney  and  client,  hav- 
ing been  given  by  one  of  two  partners 
(after  the  partnership  had  been  dit- 
aolvedX  in  an  action  Jbrought  sgaiott 
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both  jointly,  without  the  knowiedge 
or  assent  of  the  co-defendant,  the 
Court  set  aside  a  judgment  and  exe- 
cution which  had  been  entered  up 
and  aued  out  thereon.  Jiathbone  v. 
Drakefard,  57 

6.  To  render  a  person  liable  to  an 
attachment  for  not  attending  upon  a 
Mf&poma,  it  is  incumbent  on  &e  party 
applying  to  state  that  he  was  a  mate- 
rial and  necessary  witness  for  him : 
^^Qtuere,  whether  it  be  necessary  to 
produce  the  original  writ  of  tubpcena 
at  the  time  of  service  of  the  copy. 
Taylor  v.  fVillang,  59 

7.  In  trover  for  bank-notes,  sove- 
reigns, and  a  watch«seal,  the  defen- 
dant entered  an  appearance  and  filed 
a  plea  as  follows: — And  the  said 
defendant,  by  /.  O,  W.^  who  has  been 
duly  appointed  solicitor  on  behalf 
of  his  Majesty,  under  the  directions 
of  the  commissioners  of  his  Ma- 
jesty's customs,  and  who  acts  as 
such  solicitor  under  such  directions 
in  this  behalf,  comes  and  defends 
the  wrong  and  injury  when  &c. 
The  plaintiff  treated  this  plea  as  a 
nullity,  and  signed  judgment.  The 
Court  set  the  judgment  aside,  on  the 
ground  that  the  plea  sufficiently  dis- 
closed that  the  person  defending  as 
attorney  was  acting  in  matters  con- 
cerning the  revenue,  and  within  the 
statutory  exemption  of  9  Geo*  4, 
c.  ft5.     West  V.  Taunton^  79 

8.  The  statute  17  Car.  2,  c.  8, 
which  enacts,  that,  in  all  personal  ac- 
tions, the  death  of  either  party  be- 
tween the  verdict  and  the  judgment 
shall  not  be  alleged  for  error,  does  not 
apply  to  a  case  of  nonsuit.  Farrance 
y.NiU,  118 

9.  Bail  above  having  justified,  they 
consented  to  a  cognovit  being  given 
upon  such  terms  as  might  be  agreed 
on  between  the  plaintiff  and  the  de- 
fendant (their  principal).  Default  was 
made  at  the  time  the  debt  and  costs 
were  to  be  paid  by  the  terms  of  the  ^ 


cognovit^  and  a  negotiation  afterwards 
took  place  between  the  parties,  but 
was  of  no  avail.  The  plaintiff  sued 
out  writs  of  f ctre  facias  against  the 
bail,  and  signed  judgment  thereon, 
without  giving  them  notice  that  the 
negotiation  was  at  an  end,  or  that  the 
cognovit  remained  unsatisfied: — ^The 
Court  ordered  the  writs  and  subse- 
quent proceedings  to  be  set  aside. 
Charleton  v.  Morris,  114 

10.  The  defendants  arrested  the 
plaintiff  on  a  ca,  sa,,  as  the  bail  of  one 
E,  M.f  for  whom  he  had  never  be« 
come  bail.  After  the  plaintiff  had  been 
in  custody  nearly  a  month,  he  was 
discharged  by  an  order  of  a  Judge. 
The  defendants  had  previously  dis- 
covered their  mistake,  and  promised 
to  liberate  the  plaintiff,  but  did  not 
do  so.  He  afterwards  brought  tres- 
pass against  the  defendants,  for  false 
imprisonment,  and  they  pleaded  the 
general  issue;  and  that  the  plaintiff 
hild,  together  with  another  person, 
acknowledged  a  recognizance  of  baili 
upon  which  the  ca.  sa.  had  issued,  and 
that  the  recognieance  still  remained 
on  the  file  of  the  Court  of  King's 
Bench.  This  Court  refused  to  strike 
out  the  plea,  or  rescind  the  order  to 
plead  several  matters,  although  it  was 
objected  that  the  plaintiff  could  not 
safely  reply.    M^Crandlex.Barwise^ 

120 

1 1 .  The  Court  ordered  a  rule  for 
the  allowance  of  bail  to  be  discharged 
(no  cause  being  shewn  to  the  con- 
trary), the  bail  having,  on  their  jus- 
tification, perjured  themselves  as  to 
the  amount  of  their  property.  But 
the  Court  refused  to  order  the  de- 
fendant to  be  detained  in  custody  in 
another  suit,  as  it  was  not  shewn  that 
he  was  privy  to  the  perjury  of  the 
bail,  and  the  only  remedy  against  them 
is  by  indictment.  Bar&tg  v.  JVo' 
terSf  125 

12.  A  bailable  capias  having  been 
made  returnable  on  a  day  certain,  in- 
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«tead  of  a  general  return  day,  the  de- 
fendant having  given  a  bail-bond,  the 
Court  would  not  allow  the  writ  to  be 
amended,  as  it  would  prejudice  the 
bail.  HmUden  v.  Fasten^  126 

13»  Where  a  writ  of  capias  was 
made  returnable  on  the  3rd  of 
November^  being  a  day  certain,  in- 
stead of  the  general  return  day,  viz. 
on  the  morrow  of  All  Souls,  and  the 
defendant  had  given  a  bail-bond,  the 
Court  ordered  the  writ  to  be  quash- 
ed.    S.  C.  127 

14.  Where  two  issues  were  found 
for  the  plaintifis,  and  two  for  the  de- 
fendants, and  the  Jury  were  discharg- 
ed as  to  the  fiflh,  and  the  verdict  was 
entered  accordingly,  but  leave  was 
given  to  the  defendants  to  move  to  en- 
ter a  nonsuit: — Heldf  that  the  Court 
might  direct  the  nonsuit  to  be  enter- 
ed,  although  the  defendants  had  a 
verdict  on  some  of  the  issues.  Shep- 
herd V.  The  Bishop  of  Chester,    1  SO 

15.  The  plaintiff  having  signed  in- 
terlocutory judgment  in  a  county 
court  for  want  of  a  plea,  and  given 
the  defendant  notice  of  executing;  a 
writ  of  inquiry,  tlie  defendant,  on  the 
day  previously  to  its  execution,  sued 
out  a  writ  oipone  to  remove  the  cause 
into  this  Court : — Held,  to  be  regu- 
lar»  as  the  cause  might  be  removed  at 
any  time  before  the  Sheriff's  Jury 
were  sworn ;  and  the  Court  refused 
to  award  a  procedendo,  Godley  v. 
Marsden,  138 

16.  In  an  action  of  debt  on  a  bail- 
bond  against  three  defendants  jointly, 
one  of  them  pleaded  his  bankruptcy 
and  certificate  in  bar,  upon  which 
the  plaintiff  entered  a  nolle  prosequi 
as  to  him,  and  filed  a  replication  as 
to  the  two  others.  The  plaintiffs  had 
notice  that  one  of  the  defendants  had 
become  bankrupt  before  plea  plead- 
ed:— Held,  that,  nothwithstanding, 
the  latter  was  not  entitled  to  his  costs 
under  the  statute  8  Eliz,  c.  2,  s.  2. 
Booth  V.  Middkcoat,  1 82 

1 7.  The  lessors  of  the  plaintiff  hav* 


ing  brought  three  actions  of  ejectment 
in  the  Court  of  King's  Bench,  for  the 
recovery  of  the  same  property,  that 
Court  ordered  the  proceedings  in  two 
of  them  to  be  stayed,  upon  certain 
terms,  which  were  assented  to  by  the 
counsel  for  all  parties,  and  a  rule  was 
"drawn  up  accordingly.  The  lessors 
of  the  plaintiff  afterwards  commenced 
an  action  of  ejectment  in  this  Court 
upon  a  later  demise;  but,  as  they 
sought  to  recover  the  same  property, 
the  Court  ordered  the  proceedings  to 
be  stayed.  Doe  d.  Carthew  v.  BrentoH, 

186 

18.  A  writ  of  attachment  of  privi- 
lege having  been  made  returnable  on 
Wednesday  next  after  fifteen  days  of 
St.  Hilary,  which  happened  to  be  the 
morrow  of  the  Purijicatum : — Held 
to  be  irregular;  and  the  Court  set 
aside  the  writ  on  motion.  Adcock  v. 
Felton,  195 

19.  The  Court  will  not  take  judi- 
cial notice  of  an  entry  of  a  writ  of  ca- 
pias  ad  satisfaciendum  \n  tlie  Sheriff's 
book.     Russell  v.  Dickson^  196 

20.  Where  a  verdict  was  taken  for 
the  plaintiff  at  Nisi  Prius^  subject  to 
an  awards  and  after  the  arbitrator  had 
heard  the  evidence  for  both  parties, 
but  before  the  order  of  reference  was 
made  a  rule  of  Court,  the  f^aintiff  re- 
voked the  authority  of  the  arbitrator, 
by  deed,  and  proceeded  in  the  action 
— the  Court  refused  to  stay  the  pro- 
ceedings. ^  Green  v.  Pole,  198 

2 1 .  Where  an  infant  sues  by  guar- 
dian, who  is  sw<^m  to  be  in  insolvent 
circumstances,  the  Court  will  require 
him  to  give  security  for  costs.  Mann 
V.  Berthen,  215 

22.  The  plaintiff,  assignee  of  a 
bankrupt,  having  died,  and  another 
assignee  having  been  appointed  in  his 
stead,  the  rule  to  enter  a  suggestion 
of  such  death  on  the  record,  in  pur- 
suance of  the  statute  6  GeOm  4,  c.  16, 
6.  67,  is  absolute  in  the  first  instance. 
Westall  V.  Sturges,  217 

23.  Where  a  verdict  is  under  20^, 
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the  Court  will  not  grant  a  new  trial, 
although  it  be  against  evidence,  and 
contrary  to  the  opinion  of  the  Judge. 
ScoU  V.  Watkinson,  S37 

24.  The  defendant  tendered  a  bill 
of  exceptions  at  the  trial,  and  which 
was  reduced  to  writing  before  the  ter- 
mination of  the  cause.  Three  weeks 
afterwards,  at  the  suggestion  of  the 
Judge  who  presided,  a  copy  of  the 
bill  in  an  extended  form  was  sent  to 
the  plaintiff's  attorney  for  his  ap- 
proval, and  on  the  same  day  the  de- 
fendant sued  out  a  writ  of  error,  and 
gave  a  rule  to  transcribe: — Held^  that 
it  was  nevertheless  the  duty  of  the 
plaintiff  to  return  the  bill  of  excep- 
tions, although  it  was  insisted  that 
the  defendant  had  waived  it  by  bring- 
ing a  writ  of  error.  Taylor  v.  fFt/- 
lanSf  257 

25.  The  plaintiff,  an  attorney  in  the 
country,  sued  his  agent  in  town  for 
negligence  in  conducting  the  plain- 
tiff's business,  and  alleged  in  his  de- 
claration that  he  had  thejreby  become 
liable  to  pay  certain  sums,  and  had 
lost  the  employment  of  divers  clients. 
The  cause  was  referred  under  an  or- 
der of  NisiPritu^  by  which  the  plain- 
tiff consented  not  to  bring  any  action 
or  suit  concerning  the  premises  re- 
ferred. The  order  was  afterwards 
made  a  rule  of  Court,  and  the  arbi- 
trator directed  a  verdict  to  be  enter- 
ed for  the  plaintiff,  who  afterwards 
commenced  a  second  action  against 
the  defendant,  alleging  in  the  decla- 
ration that  the  plaintiff  Aa</  paid  cer- 
tain sums  to  persons  who  haid  threat- 
ened him  with  actions,  and  lost  the 
employment  of  divers  other  clients, 
from  the  negligence  of  the  defendant. 
The  Court  refused  to  stay  the  pro- 
ceedings in  the  second  action  on  mo- 
tion, but  intimated  an  opinion  that  the 
recovery  in  the  former  action  mi^ht 
be  pleaded  in  bar  to  the  latter.  Dicas 
v.  Jay,  285 

26.  The  defendant  pleaded  non  as- 


sumpsil  to  a  declaration  in  debt,  and 
gave  a  notice  of  set  off.  The  plain- 
tiff aflerwards  took  out  a  summons 
for  particulars  of  the  set  off,  which 
being  delivered,  he  signed  judgment 
as  for  want  of  a  plea : — Held,  that  as 
the  plea  was  a  nullity,  the  demand  of 
the  particulars  of  set  off  was  not  a 
waiver  of  the  irregularity,  and  that  the 
plaintiff  was,  nevertheless,  entitled  to 
sign  judgment.    Ford  v.  Bernard ^  302 

27.  Where  the  defendant  obtained 
his  certificate  as  a  bankrupt,  afler  is* 
sue  joined,  and  before  trial,  but  did 
not  plead  it  puis  darrein  continuance^ 
and  the  plaintiff  proceeded  to  trial  and 
obtained  judgment — the  Court  refus- 
ed to  order  an  exoneretur  to  be  en- 
tered on  the  bail  piece,  although  the 
plaintiff's  attorney  knew,  before  the 
trial,  that  the  defendant  had  got  his 
certificate — because  the  bail  were  still 
in  a  condition  to  render  the  defen- 
dant.    Humphreys  v.  Knight,      370 

28.  But  held,  that  he  was  entitled 
to  be  discharged  on  a  summary  ap- 
plication to  the  Court  under  the  6 
Geo.  4,  c.  16,  s.  121.    S.  C.        S75 

29.  The  Court  will  not  set  aside  a 
verdict  and  grant  a  new  trial  on  ac- 
count of  the  admission  of  evidence 
which  ought  not  to  have  been  re- 
ceived, if  there  be  sufficient  without 
it  to  authorize  the  finding  of  the  Jury. 
Doe  d«  Lord  Teynham  v.  Tyler,  377 

30.  The  Sheriff  seized,  under  an 
execution  sued  out  by  a  judgment 
creditor  against  J,  S.,  goods  which 
had  been  previously  conveyed  by  the 
latter  to  the  plaintiff  by  bill  of  sale, 
of  which  the  Sheriff  had  notice.  The 
plaintiff  and  /.  S.  having  both  refused 
to  indemnify  the  Sheriff,  although  he 
offered  to  give  up  the  possession  of 
the  goods  to  the  plaintiff  and  return 
nulla  bona,  and  the  plaintiff  brought 
trespass  against  the  Sheriff  for  seizing 
his  goods,  the  Court  ordered  the  pro- 
ceedings to  be  stayed  until  he  was  in- 
demnified by  the  plaintiff,  without  im<« 
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posing  on  the  Sheriff  the  payment  of 
costs.     Beavan  v.  Dawson,  SS7 

d  1  •  A  rated  parishioner  having  sued 
the  churchwardens  in  trespass  for 
turning  him  out  of  a  vestry  room : — 
Heldf  that  he  had  a  right  to  inspect 
and  take  extracts  from  the  parish 
books,  without  paying  any  costs  to 
the  person  producing  them.  Newell 
V.  Simpkin,  S94f 

S2.  By  a  Judge's  order,  the  de- 
fendant was  required,  within  a  limit- 
ed time,  to  deliver  to  the  plaintiff 
particulars  of  set  off,  and,  in  default 
thereof,  the  defendant  was  to  be  pre- 
cluded from  giving  evidence  in  sup- 
port of  his  set  off  at  the  trial.  The 
defendant  neglected  to  comply  with 
the  terms  of  the  order,  and  the  cause 
was  afterwards  referred,  by  an  order 
of  Nisi  Prius ;  and  aft^  the  arbitra- 
tor had  proceeded  with  the  reference, 
a  Judge,  during  the  Assises,  made  an 
order  for  the  delivery  of  the  particu- 
lars of  the  defendant's  set  off: — Held, 
that  he  had  no  authority  so  to  do  un** 
dcr  the  statute  1  Geo.  4,  c.  5.5,  s.  5, 
as,  af\er  the  order  of  reference,  the 
cause  was  out  of  Court.  Ashworth  v. 
Heaihcote,  d96 

33.  The  plaintiff  in  his  declaration 
alleged  that  the  defendant  had  agreed 
to  take  him,  the  plaintiff,  into  his,  the 
defendant's,  service  for  a  year,  and, 
at  the  expiration  of  that  period,  to 
take  him  into  partnership.  Pleas, 
first,  the  general  issue ;  secondly,  that 
there  was  no  agreement  or  memoran- 
dum in  writing,  as  required  by  the 
statute  of  frauds.  Replication,  that 
there  was  an  agreement  in  writing; 
on  which  issue  was  }omedL\-^Held, 
that  the  defendant  was  entitled  to  in- 
spect the  agreement,  although  it  was 
sworn  that  it  consisted  only  of  a  let- 
ter written  by  the  defendant's  agent. 
Blogg  V.  Kent,  483 

34.  The  Court  will  not  permit  a 
mortgagee  to  come  in  and  defend  as 
landlord  in  an  action  of  ejectment, 


under  the  statute  11  Geo,  2,  e.  19,  s* 
1 3,  unless  he  shews  that  the  applica- 
tion is  made  at  his  instance  and  re- 
quest, and  that  he  is  bond  fide  inter- 
ested in  the  result  of  the  suit.  *Doe 
d.  Pearson  v.  Roe,  457 

35.  In  an  action  brought  in  this 
Court  against  an  attorney  for  Dili- 
gence, he,  af^er  a  special,  instead  of 
of  a  general  special  imparlance,  plead- 
ed his  privilege  in  abatement,  as  an 
attorney  of  the  Court  of  Kin^s  Bench, 
The  plaintiff  having  treated  the  ]dea 
as  a  nullity  and  signed  judgment; 
the  Court  set  it  aside,  on  the  terms  of 
the  defendant's  pleading  issuably,  and 
to  merits;  although  the  plea  might 
not  have  been  sustainable  on  demur- 
rer. Godefroy  V.Jay,  440 

36.  Where  special  bail  have  been 
put  in,  but  have  omitted  to  justify, 
the  Sheriff  may  put  in  fresh  bail  and 
render  the  defendant,  even  after  an 
attachment  has  issued  against  him  for 
not  obeying  a  rule  to  bring  in  the 
body.  Hamilton  Y,  Jones,  454 

37.  Where,  of  three  defendants, 
two  only  are  brought  into  Court,  the 
plaintiff  cannot  regularly  declare. 
The  irregularity  is,  however,  waived 
by  their  pleading.  S,  C.  456 

38.  The  defendant,  on  his  arrest^ 
deposited  in  the  hands  of  the  Sheriff 
the  amount  of  the  debt,  and  \0L  for 
costs,  in  pursuance  of  the  statute  7  & 
8  Geo.  4,  c.  71,  s.  2.  The  time  for 
putting  in  special  bail  expired  on  the 
14th  May,  the  time  for  perfecting,  on 
the  18th: — Held,  that  the  defendant 
had  until  the  latter  day  to  avail  him- 
self of  the  provision  of  the  statute,  by 
making  an  additional  deposit  of  10/. 
in  lieu  of  special  bail.  Quaere,  whe- 
ther the  plaintiff  is  entitled  to  move 
to  have  the  sum  deposited  in  the 
hands  of  the  Sheriff  and  paid  into 
Court,  paid  out  to  him  uhtit'ki  kas  ob" 
tainedjudgment.  Rowe  v.  Softly,  464 

39.  In  a  joint  action  of  assumpsit 
against  three  defendants,  two  of  tfaem 
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pleaded  together,  and  the  third  by 
another  attorney.  The  two  former 
only  appeared  at  the  trial,  and  a  ver- 
dict having  been  found  for  the  de- 
fendants generally,  judgment  was 
signed  and  costs  taxed  by  these  two, 
and  paid  by  the  plaintiffs.  The  Court, 
on  the  motion  of  the  third  defendant, 
refused  to  dfrect  the  Prothonotary  to 
review  the  taxation,  and  allow  his 
costs.  Smith  v.  Campbellf  469 

40.  Where  a  witness  remains  in 
Court  after  an  order  has  been  made  re- 
quiring all  witnesses  to  retire,  it  is  in 
the  discretion  of  the  Judge  at  Nisi 
Prius  to  admit  or  reject  his  testimony, 
according  to  circumstances.  Parker 
V.  M'miliam,  480 

41.  Where  the  trustees  under  a 
road-act  are  sued  in  the  name  of  their 
clerk,  in  pursuance  of  the  statute  S 
Oeo.  4,  c.  126,  s.  74,  the  property  of 
the  clerk  is  not  liable  to  be  taken  in 
execution  to  satisfy  the  judgment. 
WormweU  v.  Hailstone^  512 

42.  An  attorney  suing  out  process 
in  a  cause  in  which  he  himself  is 
plaintiff,  need  not  indorse  thereon  his 
name  and  place  of  abode*  Hamilton 
V.  Jones^  523 

43.  In  ejectment,  where  the  tenant 
has  been  admitted  to  defend,  and  has 
entered  into  the  recognizance  to  pay 
damages  and  costs,  in  pursuance  of 
the  statute  1  6eo«4,  c.  87,  s.  1,  in  in- 
titling  such  recognizance,  the  name 
of  the  tenant  should  be  inserted  in 
place  of  that  of  the  original  nominal 
defendant.     Roe  d.  Durant  v.  Doe^ 

531 

44.  The  plaintiff's  attorney  left 
two  writs  of  set,  fa.  at  the  Sheriff's 
office,  and  directed  that  they  should 
be  returned  nihil,  at  the  same  time 
expressing  apprehension  lest  the  pro- 
ceedings should  come  to  the  know- 
ledge of  the  bail: — The  Court,  at  the 
instance  of  the  bail,  ordered  the  pro- 
ceedings to  be  set  aside.  fVilson  v. 
Biden,  537 


45.  A  prisoner  brought  up  under 
the  compulsory  clauses  of  the  Lords' 
Act,  in  Trinity  Term,  and  remanded, 
was  ordered  to  be  brought  up  again 
in  the  following  term,  notwithstand- 
ing that  more  than  the  sixty  days  al- 
lowed by  the  statute  would  then  have 
elapsed.  Womersleyy.Bousfield^  539 

46.  The  Coiirt  refused  to  change 
the  venue  in  an  action  of  trover,  from 
London  to  Lincolnshire,  on  the  ground 
that  all  the  defendant's  witnesses  re- 
sided in  that  county,  and  that  one  of 
them  was  very  aged  and  could  not 
safely  be  moved — the  plaintiff's  wit- 
nesses all  residing  in  London;  but 
they  directed  that  the  evidence  of 
that  particular  witness  should  be  read 
from  the  Judge's  notes  of  a  former 
trial  between  the  parties  relative  to 
the  same  subject-matter.  Alcock  v. 
Cooke^  573 

47.  The  Court  granted  a  new  trial» 
on  payment  of  costs,  where  the  plain- 
tiff had  been  nonsuited,  in  an  actioa 
against  the  acceptor  of  a  bill  of  ex- 
change, by  reason  of  the  accidental 
absence  of  the  witnesses  subpoenaed 
by  him  to  prove  the  hand-writing  of 
the  defendant.  ShilUto  v.  Theed,  575 

48.  In  the  case  of  bail  by  affidavit, 
where  time  had  been  allowed  to  an- 
swer affidavits  impeaching  their  suffi- 
ciency, the  Court  refused  to  allow  the 
defendant  in  the  mean  time  to  justify 
fresh  bail.   Ling's  bail,  576 

49.  The  defendants  were  sued  as 
directors  of  an  incorporated  company, 
for  mis-management  of  the  company's 
affairs.  The  Court  refused  to  allow 
them  to  inspect  the  books  kept  by  the. 
company  during  the  period  of  their 
directorship,  the  affidavit  of  the  mo- 
tion not  stating  such  inspection  to  be 
material  or  necessary  to  their  defence 
to  the  action.  Imperial  Gas  Company 
V.  Clarke,  727 

50.  Holy  Thursday  is  not  a  juridi- 
cal day,  and  therefore  not  to  be  rec- 
koned as  one  of  the  four  clear  days  for 
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a  set,  fa.  against  bail  to  lie  in  the  of- 
fice. Scott  V.  LarkinSf  748 

51.  The  Court  discharged  with 
costs  a  rule  for  setting  aside  an  exe- 
cution issued  after  the  allowance  of  a 
writ  of  error,  and  the  justification  of 
bail  in  error — the  writ  of  error  being 
obtained  for  the  mere  purpose  of  de- 
lay, and  the  bail  being  men  of  straw. 
Fuller  V.  Coombe,  792 

52.  It  is  not  necessary  to  produce 
the  original  rule  on  service  of  a  copy, 
except  in  cases  where  the  party  may 
be  brought  into  contempt.  Holmes  v. 
Senior  f  828 

53.  To  entitle  an  attorney  to  pri- 
vilege from  arrest,  he  must  shew  that 
he  is  actually  practising  at  the  time; 
a  solitary  instance  of  employment  at 
an  election  will  not  suffice.  Anony^ 
mouSf  810 

53.  A  verdict  having  passed  against 
one  of  five  defendants  in  an  action  of 
trespass,  the  cause  being,  in  conse- 
quence of  the  absence  from  town  of 
his  attorney,  and  the  inadvertence  of 
Uie  clerk,  taken  as  undefended — The 
Court  refused  to  grant  a  new  trial,  even 
on  payment  of  costs,  and  although  it 
was  sworn  that  there  was  a  good  de- 
fence on  the  merits.  Breach  v.  Cas- 
ter ton,  867 

54.  A  defendant  having  been  ar- 
rested a  second  time  for  a  sum  which 
had  been  demanded  in  a  former  ac- 
tion, wherein  he  had  before  been  held 
to  special  bail,  and  the  plaintiff  had 
obtained  a  verdict  for  a  part  of  his 
demand,  and  costs — ^The  Court  order- 
ed the  defendant  to  be  discharged,  on 
filing  common  bail,  Hamilton  v.  Jones, 

86S 

55.  A  bill  of  costs  for  business 
done  under  a  commission  of  bank- 
ruptcy, need  not  be  delivered  signed 
by  the  attorney,  a  month  before  ac- 
tion brought  thereon.  Ibid. 

PRISONER. 

See  Insolvsitt  Debtor,  4,  5,  6,  7. 
Shsrifp,  3« 


PRIVILEGE. 
See  Attorney,  4. 

PROCEDENDO. 

See  Practice,  15. 


PUBLICATION. 

See  Libel,  7. 

PURCHASER. 
See  Title. 

QUARE  IMPEDIT, 

1.  In  quare  impedit,  a  count,  al- 
leged an  immemorial  right  in  the 
plaintiffs,  as  owners  of  messuages  and 
lands  within  a  chapelry  (which  lands 
were  charged  with  the  payment  of 
yearly  sums  for  the  repair  of  the  cha- 
pel), to  nominate  a  curate  and  pre- 
sent him  to  the  bishop;  and  it  was 
proved  that  part  of  the  repairs  of  the 
chapel  were  defrayed  out  of  the  poor- 
rates  : — Held,  to  be  a  variance,  and 
that  the  evidence  did  not  support  the 
allegation.  Shepherd  v.  The  Bishop 
of  Chester,  130 

2.  Where  two  issues  were  found 
for  the  plaintiffs,  and  two  for  the  de- 
fendants, and  the  Jury  were  discharg- 
ed as  to  the  fifth,  and  the  verdict  was 
entered  accordingly,  but  leave  was 
given  to  the  defendants  to  move  to 
enter  a  nonsuit: — Held,  that  the 
Court  might  direct  the  nonsuit  to  be 
entered,  although  the  defendants  had 
a  verdict  on  some  o£  the  issues.    Ibid. 

3.  Qucere — Whether  there  can  be 
more  than  one  count  in  a  declaration 
in  quare  impedit?  Ibid. 


RECOVERIES. 
See  Fines  and  Recoveries* 


RIGHT  OF  COMMON. 


SHERIFF. 
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REGULiE  GENERALES. 

Motions  vob  New  Trials. 

It  is  ordered  by  the  Court,  diat,  in 
future,  in  Hilary  and  Trinity  Terms, 
too  motion  for  a  new  trial  shall  be 
heard,  unless  such  motion  be  actually 
made  within  the  first  four  days  of 
each  of  the  said  terms.  E.  T.  11 
Geo.  4.  441 

Special  Arguments. 

It  is  ordered,  that,  from  henceforth, 
in  all  special  arguments  in  this  Court, 
notice  in  writing  of  the  points  which 
are  intended  to  be  insisted  upon  by 
each  of  the  parties,  be  delivered  to 
the  Judges  at  their  diambers  two  days 
before  the  day  on  which  the  case  shall 
be  set  down  for  hearing,  either  by 
roarkiiw  the  points  in  the  margin  of 
the  books  delivered  to  the  Judges,  or 
on  separate  paper;  and  that  each  of 
the  parties  do,  within  the  same  time, 
leave  a  copy  of  such  notice  at  the 
chambers  of  the  Lord  Chief  Justice, 
to  be  delivered  to  the  adverse  party  | 
upon  his  application.  T.  T.  II  Geo. 
4.  621 

RENDER. 
See  Practice,  4,  £7,  36. 

RBNT-CHARGE. 

1  •  A  rent-charge  was  granted  to  B. 
during  the  life  of  the  plaintiff.  The 
grantee  died  living  the  cesiw  que  vie: 
^^Heidj  that  the  right  to  the  rent- 
charge  vested  in  the  personal  repre- 
sentative of  B.,  the  grantee.  Bear^ 
park  V.  Hutchinson^  849 

REPLEVIN. 

See  Inclosure  Act. 

RIGHT  OF  COMMON. 
See  Trespass. 

VOL.  IV.  o  o  o 


SABBATH. 

See  SoMDAT. 

SCIRE  FACIAS. 
See  Practice,  9,  44,  50. 

SECURITY  FOR  COSTS. 

1.  Where  an  infant  sues  by  guar- 
dian, who  is  sworn  to  be  in  insolvent 
circumstances,  the  Court  will  require 
him  to  give  security  for  costs.  Mann 
Y.Berthen,  215 

SET-OFF. 
See  Practice,  26,  Si. 

SHERIFF. 
See  Practice,  4,  30,  44. 

1 .  The  Sheriffis  responsible  for  the 
acts  of  his  officer,  though  not  within 
the  strict  line  of  his  duty,  provided 
such  acts  be  afterwards  assented  to 
or  adopted  by  the  Sheriff.  Underhill 
V.  Wilson,  568 

2.  The  plaintiff's  goods,  farming- 
stock,  &c.,  having  been  seized  under 
an  execution  at  the  suit  of  one  P., 
the  parties,  with  the  assent  of  the  offi- 
cer, agreed  that  the  latter  should  re- 
main in  possession  for  a  certain  pe- 
riod, and  that  the  farm  should  in  the 
mean  time  be  managed  by  the  plain- 
tiff. The  Sheriff  in  his  return  took 
credit  for  the  money  laid  out  upon 
the  farm ;  and  an  action  was  brought 
in  his  name  by  the  under-sheriff, 
wherein  a  sum  of  money  was  recover- 
ed upon  a  contract  entered  into  by 
the  officer  with  an  in-coming  tenant, 
for  the  sale  of  hay,  &c.,  the  receipt 
of  which  sum  was  admitted  in  a  let- 
ter written  by  the  under-sheriff  to  the 
plaintiff's  attorney: — Held,  that  this 
was  sufficient  evidence  of  an  assent- 
ing by  the  Sheriff  to  the  acts  of  his 
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SLANDER. 


STATUTES, 


officer ;  and  consequently  that  he  was 
liable  to  the  plaintiff  for  the  surplus 
proceeds  of  the  goods  after  satisfying 
the  levy  and  expenses.  UnderhUl  v. 
fViUon,  568 

2.  The  statute  28  Geo.  2,  c.  28,  s. 
1,  enactSt  that  no  SherLS*,  &c«9  shall 
carry  any  person  by  him  arrested  to 
prison  within  twenty-four  hours  from 
the  time  of  the  arrest,  unless  the  party 
arrested  shall  refiue  to  be  carried  to 
some  safe  and  convenient  dwelling- 
house  of  his  own  nomination,  within 
a  city,  &c.,  other  than  the  dwelling- 
house  of  the  party  himself,  and  with- 
in the  county,  &c,,  or  liberty  in  which 
the  person  was  arrested: — Held^  that 
the  omission  of  the  party  to  name 
such  dwelling-house  entitkd  the  offi- 
cer to  carry  him  direct  to  prison. 
Pitt  V.  The  Sheriff  of  Middlesex,  726 

SHERIFF'S  BOOK. 

See  Practice,  19. 

SHIP  BROKER. 
See  Brokbr,  1. 

Ship-owner. 

See  Charter-Party. 

SLANDER. 

See  Pleading,  5. 

1 .  In  an  action  on  the  case  for  slan- 
derous words  alleged  to  have  been 
spoken  by  the  defendant  of  the  plain- 
tiff, the  declaration  alleged  for  special 
damage,  tliat^ ''  by  reason  of  the  com- 
mitting  of  such  grievance,  one  B*  re* 
fused  to  give  the  plamtiff  credit."  The 
evidence  was,,  that  the  defendant  had 

rken  the  words  to  one  £»,  and  that 
had  communicated  the  statement, 
as  tlie  statement  of  the  defendant,  to 
B,f  who  thereupon  refused  to  trust  the 
plaintiff: — Held^  that  the  allegation 
was  not  supported ;  for  that  it  was  the 
repetition  of  the  slander  by  E,  to  B,, 


which  was  the  voluntary  act  of  a  free 
agent,  over  whom  the  defendant  bad 
no  control;  and  for  whose  acts  be  was 
not  answerable,  that  was  the  imme- 
diate cause  of  the  plainufiTs  damage. 
Ward  V.  Weeks,  796 

2.  In  an  action  of  slander  for  sayii^ 
of  the  plaintiff  in  his  trade  of  a  livery 
stable  keeper— *'  You  are  a  regular 
prover  under  bankruptcy  :">t-^f/!^ 
that,  as  the  words  conveyed  no  im- 
putation upon  the  plaintiff  inthemui 
of  his  trade,  they  were  not  in  them* 
selves  actionable.  Alexander  v.  An* 
gle,  870 

STATUTES 

CITSO  OR  COMMSHTSD  UPOK. 

Edmard  1. 

1 3,  c.  3 1 .     Bill  of  exceptions.    i59 

Elizabeth. 
8,  c.  2,  s.  2.     Costs.  l^^ 

James  I. 
181,  c.  19.     Act  of  bankruptcy.   SS5 

Charles  2. 

16  &  17,  c.  8,  s.  3.    Recognizance  io 

ejectment*  7C1 

1 7,  c.  8.      Death  of  party  between 

verdict  and  judgment.  H^ 

^9,  c.  3.     Statute  of  limitations.     1 

c.  7.     Contract  on  Swuby*  552 

JVUiiam  3. 

8&9,  c.  II,  s.  1.     Costs.       380 
s.  8.     Suggestion    of 
breaches.  ^1 

Anne. 

8,  c«  14,  8.  1 .      Landlord  and  te« 
nant  316 

George  2. 
S,c.23,s.23.   Attorney's  bill.  559 
5,  c*  30»  s.  41.    Bnrolment  of  de- 
positions in  bankruptcy.  341 
11,  a  19,  s.  13.    Ejectment     437 
28,  c.  28, 8.1.       Arrest.           726 


iStatutes. 

George  d. 

32,  c.  28,  8S.  16,  17.    Lords'  Act. 

260,  538,  599 

33,  c.  5.  Lords'  Act.  lb. 
38,  c.  78,  8. 1.    Newspaper  proprie- 
tors. ^^ 

39  &  40,  c.  99.     Pawn-broker.  723 
43,  c.  46,s.3.    Costs.  276 

George  4. 

1,  c.  55,  s.  5.      Authority  of  jus- 
tices of  assize.  396 
1,  c.  27,  s.  1.  Recognizance  in  eject- 
ment.                               391,  531 

S.3. 761 

1  &  2,  c.  78,  s.  2.     Bills  of  exchange 

275 
3,  c.  126,  8.  74.    Turnpike  Act.  512 
6,  c.  16,  s.  2.     Ship-broker  may  be 
bankrupt.  551 

8.     3.  Act  of  bankruptcy.  36 
8.     5.  Actofbankruptcy.333 
8.  82.  Payment  by  a  bank- 
rupt. 424,  622 
s.  87.     Sale  by  assignees  of 
bankrupt.  635 
8.  95.      Enrolment  of  depo- 
sitions. 841 
8«  108.  Execution.           239 
8.  121.  Plea  of  bankruptcy. 

370,  375 
8.  126.  Discharge  from  cus- 
tody. 870,  375,  525 
c.  clxxix,  8.  255.     Local  paving 
act.  228 
7  &  8,  c.  57,  8.  16.     Insolvent.  201 
8. 32.    Insolvent.     87 
c  71,  s.  2.    Deposit  in  lieu 
of  bail.  464 
8.  8.     Indorsement    of 
process.  523 
9,  c.  14.    Statute  of  limitations. 

7,811 
c.  25.     Solicitor  of  Customs.     79 

WilUam  4. 

1,  c.  17,  8.  16.     Attomies  in  Wales. 
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STATUTES.  925 

STATUTE  OF  FRAUDS. 

1.  The  plaintiff,  an  occupier  of 
lands,  having  been  sued  by  the  vicar 
for  tithes,  gave  up  the  occupation,  and 
quitted  the  parish  during  the  progress 
of  the  suit;  upon  which  the  defen- 
dant undertook  to  indemnify  him  from 
all  costs  of  the  suit,  if  he  would  suffer 
the  defendant  to  defend  in  his  (the 
plaintifi*'s)  name.  The  vicar  having 
succeeded  in  the  suit,  the  plaintiff's 
attorney  paid  him  the  costs  incurred 
before  as  well  as  after  the  defendant's 
promise  of  indemnity: — HeU  that 
tills  was  not  an  undertaking  to  be  an- 
swerable for  the  debt  of  another,  or 
to  be  in  writing,  as  required  by  the 
statute  of  frauds.  Adams  v.  2)an- 
seif,  245 


STATUTE  OF  LIMITATIONS. 

1.  In  assumpsit  by  the  drawer  a- 
gainst  the  acceptor  of  a  bill  of  ex- 
change, the  defendant  pleaded  the 
statute  of  limitations ;  and  two  letters 
written  by  him  to  the  plaintiff's  agent 
were  given  in  evidence,  to  take  the 
case  out  of  the  statute.  In  the  first 
letter,  the  defendant  said,  that  he 
should  be  much  obliged  to  the  plaintiff 
to  withdraw  his  outlawry ;  that,  as  soon 
as  the  defendant's  situation  would  al- 
low, the  plaintiff's  daim,  with  others, 
should  receive  that  attention,  that,  as 
an  honourable  man,  the  defendant 
considered  them  to  deserve;  that  it 
was  his  intention  to  pay  them,  but  he 
must  be  allowed  time  to  arrange  his 
affairs;  and  if  he  were  proceeded 
against,  every  exertion  of  his  would  be 
rendered  abortive.  In  the  second  let- 
ter, the  defendant  said  that  he  was 
willing  to  do  every  thing  to  satisfy 
the  plaintiff,  and  alibis  creditors;  but 
that,  if  he  was  imprisoned,  they  would 
not  get  any  thing: — Held,  that  these 
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STATUTES. 


TRESPASS. 


letters  did  not  coDtain  an  absolute  and 
vnqnalified  acknowledgment,  from 
which  the  Court  could  infer  a  promise 
to  pay ;  but  merely  a  conditional  offer 
by  the  defendant,  to  give  up  his  in- 
c<HDe  to  his  creditors,  provided  he 
were  allowed  time  to  arrange  his  af- 
fairs: and  the  plaintiff,  having  offered 
BO  evidence  of  the  outlawry,  was  non- 
suited ;  as,  without  proof  of  the  out- 
lawry, there  was  no  evidence  to  con- 
nect the  acknowledgment  in  the  let- 
ters with  the  pkintilrs  claim : — Held, 
that  such  nonsuit  was  proper;  and 
die  Court  refused  to  grant  a  new  trial. 
Feame  v.  LewUf  1 

2.  The  statute  9  Geo,  4,  c.  14, 
which  requires  that  a  promise  to  take 
a  case  out  of  the  statute  of  limiutions 
shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  thereby,  does  not 
alter  the  law  as  to  the  nature  of  the 
promise,  but  merely  substitutes  a 
different  mode  of  proof.  Haydon  v. 
WiHiamM,  Sll 

3.  The  defendant,  within  six  years 
from  the  time  of  contracting  the  debt, 
stated  in  a  letter  written  to  his  debtor 
— "  that  he  was  incapable  at  that  time 
to  pay  the  money,  but  that  he  would 
pay  as  soon  as  hie  had  it  in.  his  power 
to  do  wii^'—Held^  that  this  was  a 
conditional  promise  only,  and  there- 
fore not  sufficient  per  «e  to  take  the 
case  out  of  the  statute  of  limitations, 
notwithstanding  the  9  Geo,  4,  c.,14. 

Ibid. 

4.  To  take  a  case  out  of  the  statute 
of  limitations,  the  plaintiff  offered  to 
prove  by  oral  testimony  a  written  pro- 
mise, conformable  to  the  9  Geo,  4,  c. 
14,  the  document  itself  being  lost: — 
Htld,  that  such  secondary  evidence 
was  admissible.  Ibid. 

5.  Qiuere^  whether  a  conditional 
promise  relied  on  to.  revive  a  debt 
barred  by  the  statute  jof  limitations, 
should  not  be  declared  on  aa  such? 

IbU. 


STAYING  PROCEEDINGS. 

iSee  Arbitratiok. 

PaACTicB,  5,  7,  9, 17, 18,  20,  25, 
27,  29,  SO,  35,  41,  44,  51. 

STIPULATED  DAMAGES. 
See  Award,  3. 

SUBPCBNA. 

iS'etf'PRACTICE,  6. 

SUGGESTION. 
See  Pragtics,  22. 

SUNDAY. 

1.  Where  a  contract  for  the  sale  of 
goods,  which  have  been  deitvered  to 
and  retained  by  the  purchaser,  is  void 
by  reason  of  its  having  been  nadeon 
a  Sunday,  a  subsequent  promise  to 
pay  will  entitle  the  vendor  to  recover 
the  value  upon  a  qmniitm  wurwiL 
Williams  v.  Paui,  &S2 

SUPERSEDEAS. 
See  Bankrupt,  19. 

TENANT  FOR  LIFE. 
See  Covenant. 

TITLE. 

1.  A  purchaser  is  not  bound  to  take 
a  doubtful  title.  Therefore,  where 
.  the  vendors  derived  title  under  an 
assignment  made  by  a  party  for  the 
benefit  of  his  creditors,  iq  itself  an 
act  of  bankruptcy: — HeU  that  they 
could  not  compel  the  purchaser  to  ac- 
cept the  title,  without  proof  that  there 
was  no  creditor  in  a  situation  to  sue 
out  a  commission  against  the  assignor. 
Pott  v.  Turner,  551 

TRESPASS. 

See  Irsolv^t  Debtor,  4. 

1 .  To  a  deckration  of  trespass  for 
breaking  and  entering  the  plaintiff's 
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USURY. 
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close  called  £«»  the  defendant  pleaded, 
that  the  close  was  part  of  B,  common* 
and  that  the  defendant  had  a  right  to 
dig  and  take  stone  from  the  common, 
and  from  close  Z.,  as  being  part  of 
B.  common.  The  plaintiff  in  his  re- 
plication, after  protesting  that  close 
L*  was  not  part  of  B,  common,  alleg- 
ed that  the  defendant  had  no  right  to 
dig  or  take  stone  from  closed. ;  upon 
which  issue  was  joined.  At  the  trial, 
the  plaintiff  admitted  that  the  defen- 
dant had  a  right  to  dig  and  take  stone 
from  B,  common,  witii  the  exception 
of  dose  Z.,  and  the  defendant  admit- 
ted that  he  had  no  evidence  to  prove 
the  exercise  of  a  right  to  take  stone 
from  that  dope*  A  verdict,  having 
been  entered  for  the  defendant^  the 
Court  directed  it  to  be  set  aside  and 
entered  for  the  plaintiff,  as  the  de- 
fendant had  not  proved  the  affirma- 
tive of  the  issue,  viz,  that  he  had  a 
tight  to  dig  and  take  stone  from  close 
Z*     Maxwell  v.  Martin^  201 


TROVER. 
See  Practicb,  7. 

VlKOl. 

1.  The  plaintiff,  in  journeying  from 
Tunhrldge  to  London^  placed  a  100/. 
bank-post  bill  in  her  reticule,  which 
bung  on  her  arm.  Arrived  at  Smith' 
Jfeld,  she  left  the  reticule  in  a  hackney- 
coach.  Upon  discovering  her  loss, 
she  made  application  at  the  Hackney- 
coach  office  in  Essex  Streets  and 
caused  hand-bills  to  be  circulated  at 
all  the  coach-stands,  and  at  the  ad- 
joining public-houses ;  and  also  once 
advertised  the  loss  in  a  daily  paper. 
On  the  morning  of  the  day  on  which 
the  last-mentioned  advertisement  ap- 
peared, the  bill  in  question  was  cash- 
ed by  the  defendant,  a  banker  at 
Brighton^  for  a  stranger,  of  whom  no 
questions  were  asked,  except  his  name 
and  address,  which  he  wrote  on  the 
back  of  the  bill  in  a  vulgar  manner, 


and  which  afterwards  proved  to  be 
fictitious.  It  was  left  to  the  Jury  to 
Mj— firsts  whether  the  plaintiff  had 
used  due  and  proper  caution  in  her 
mode  of  conveying  the  bill — secondly^ 
whether  she  had  exercised  a  proper 
degree  of  diligence  in  the  steps  she 
had  taken  to  make  known  to  the  world 
her  loss — thirdly,  whether  the  defen- 
dant himself  had  exerdsed  proper  cau- 
tion in  receiving  a  biU  of  such  large 
amount  from  a  total  stranger,  without 
making  some  inquiry  as  to  where  he 
put  up,  or  whether  he  was  known  to 
any  person  at  Brighten.  The  Jury 
having  found  for  the  plaintiff— Th« 
Court  refused  to  disturb  the  verdict. 
Strange  v.  Wigney,  470 

TURNPIKE-ACT. 

1.  Where  the  trustees  under  a  road 
act  are  sued  in  the  name  of  their 
clerk,  in  pursuance  of  the  statute  S 
Geo.  4,  c.  126,  s.  74,  the  property  of 
the  clerk  is  not  liable  to  be  taken  in 
execution  to  satisfy  the  judgment. 
Wormwell  v.  Hailstone,  $\% 

USURY. 

1 .  An  annuity  was  granted  for  four 
lives,  with  a  covenant  on  the  part  of 
the  grantor  to  insure  the  fourth  life, 
to  the  amount  pdd  for  the  considera- 
tion, within  thirty  days  afler  the  de- 
cease of  the  three  first:— The  Court 
refused  to  set  aside  the  securities  for 
usury.  In  re  Nash,  793 

2.  The  defendant,  a  pawnbroker, 
advanced  SOO/.  upon  a  deposit  of  silks, 
entering  the  transaction  in  his  books 
as  several  distinct  loans  of  sums  each 
not  exceeding  lOi.,  in  order  to  obtain 
the  larger  rate  of  interest  allowed  by 
the  Pawnbrokers'  Act.  In  trover  by 
the  assignee  of  the  owners  of  the 
goods,  it  was  lef^  to  the  Jury  to  say, 
whether  the  goods  had  been  deposit- 
ed with  the  defendant  upon  a  contract 
for  the  payment  of  more  than  51,  per 


928 


VARIANCE. 


VENUE, 


cent,  interest.  The  Jury  having  re- 
turned a  verdict  for  the  plaintiff,  on 
the  ground  of  usury — ^The  Court  re- 
fused to  set  it  aside*  Treganing  v. 
JUenbarougk,  7%f> 

VARIANCE. 

!•  In  an  action  for  a  libel,  the 
plaintiff,  in  the  inducement  to  his  de- 
claration, alleged  that  he  had  been 
appointed  the  surveyor,  agent,  and 
steward  of  a  certain  company  or  so- 
ciety  of  persons  called  the  New  Eng* 
land  Company;  and  that,  in  such 
capacity,  he  had  been  and  was  em- 
ployed by  the  said  company.  It  ap- 
peared in  evidence  that  the  company 
was  incorporated  by  deed,  by  the 
name  of  "  A  company  for  establish- 
bg  Christianity  in  Nen  England^  and 
the  parts  adjacent,  in  America"  But, 
as  the  plaintiff  proved  that  the  com« 
pany  was  commonly  known  and  de- 
signated by  the  name  of  **  The  New 
England  Company,"  the  Court  held  it 
to  be  a  sufficient  description.  RiUher^ 
ford  V.  EvanSf  1 63 

2.  The  defendant  addressed  a  let- 
ter to  the  treasurer  of  a  public  com- 
pany, in  which  he  stated  that  *'  the 
plaintiff  was  the  most  artful  scoundrel 
that  ever  existed,  and  that  he  was  in 
every  person's  debt,  and  that  his  ruin 
could  not  be  long  delayed ;"  but  the 
writer  added,  *'  that  he  had  never  dis- 
closed the  affiur,  nor  ever  would,  ex* 
cept  to  the  person  to  whom  the  letter 
was  addressed,  and  a  friend :" — Held, 
that  the  omission  of  the  latter  part  of 
the  letter  in  the  declaration,  did  not 
constitute  a  ground  of  variance,  as 
the  charge  imputed  by  the  letter  re- 
mained the  same  as  that  which  was 
contained  in  the  part  set  out  in  the 
declaration.  Ibid. 

S.  The  plaintiff  declared  that  the 
defendant,  intending  to  prejudice  him 
in  the  way  of  his  business  as  a  fruit- 
broker,  falsely  represented  to  J.  P., 


that  the  plaintiff  had  circulated  a  re- 
port in  a  sale-room  where  oranges  of 
/.  P.  were  selling,  that  ke^  the  pLm- 
tiff  then  had  three  or  four  vessels 
laden  with  oranges  between  Graves* 
end  and  London;  by  reason  of  which 
/.  P.  diseontinued  to  deal  with  the 
plaintiff. — Proof,  that  the  defendant 
represented  the  plaintiff  to  have  aaid 
that  there  were  three  or  four  vessels 
laden  with  oranges  between  Oraoes* 
end  and  London: — Held^  a  fatal  vari- 
ance. fVoad^.Adam^  208 
4.  In  an  action  on  the  case  for 
slanderous  words  aUeged  to  have  been 
spoken  by  the  defendant  of  the  plain- 
tiff, the  declaration  alleged  for  special 
damage,  that,  **  by  reason  of  the  com- 
mitting of  such  grievance,  one  B.  re- 
fused to  give  the  plaintiff  credit.** 
The  evidence  was,  that  the  defendant 
had  spoken  the  words  to  one£.,  and 
that  £.  had  communicated  the  state- 
ment as  the  statement  of  the  defen- 
dant to  j9.,  who  thereupon  refused  to 
trust  the  plaintiff: — Held,  that  the  al- 
legation was  not  supported;  for  that 
it  was  the  repetition  of  the  slander  by 
E,  to  B.,  which  was  the  voluntary 
act  of  a  fjree  agent,  over  whom  the 
defendant  had  no  control,  and  for 
whose  acts  he  was  not  answerable, 
that  was  the  immediate  cause  of  the 
plaintiff's  damage.     Ward  v.  Weeke^ 
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VENUE. 

1.  The  Court  refused  to  change 
the  venucy  in  an  action  of  trover,  from 
London  to  Lincolnshire,  on  the  ground 
that  all  the  defendant's  witnesses  re- 
sided in  that  county,  and  that  one  of 
them  was  very  agied  and  could  not 
safely  be  moved — the  plaintiff's  wit- 
nesses all  residing  in  London;  but 
they  directed  that  the  evidence  of  that 
particular  witness  should  be  read  from 
the  Judge's  notes  of  a  former  trial  be- 
tween the  parties  relative  to  the  same 
subject  matter.  Alcock  v.  Cooke,  573 


WITNESS. 


WRIT  OF  ERROR.       929 


WAIVER. 
See  Pbacticb,  26,  37. 

WALES. 
See  Fines  and  Rxcovkbibs,  4. 

WARRANT  OF  ATTORNEY. 

See  Annuity,  1. 

WATER-COURSE,  OBSTRUC- 
TION OF. 

See  AcTioK  on  the  Cass,  2. 

WILL. 
See  Devise. 

WITNESS. 

See  Practice,  47. 

1.  To  render  a  person  liable  to  an 
attachment  for  not  attending  upon  a 
subpcena^  it  is  incumbent  on  the  par- 


ty applying  to  state  that  he  was  a  ma- 
teria and  necessary  witness  for  him. 
Taylor  t.  WiUans,  59 

WRIT  OF  ENTRY. 

1.  The  husband  of  one  of  two  co- 
heiresses became  bankrupt  after  an 
abatement : — Held^  that  his  right  to 
bring  a  writ  of  entry  passed  to  his  as- 
signees by  the  bargain  and  sale  under 
the  commission.  Mitchell  v.  Hughes^ 

577 

WRIT  OF  ERROR. 

See  Ejectmbht,  6. 

1 .  The  Court  discharged  with  costs 
a  rule  for  setting  aside  an  execution 
issued  after  the  aUowance  of  a  writ 
of  error,  and  the  justification  of  bail 
in  error — the  writ  of  error  being  ob- 
tained for  the  mere  purpose  of  delay, 
and  the  bail  being  men  of  straw.  FuU 
ler  V.  Coomhef  792 
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